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July 23, 2007

TO: Members of the Judiciary and Legislative Committee
Ald. Michael S, D* Amato, Chair
Ald. Ashanti Hamilton, Vice-Chair
Ald. Michael J. Murphy
Ald. Robert 1. Bauman
Ald. James Bohl, Jr.

FROM: Terry Perry — Legislative Coordéna%vfff‘;/\.-fﬂ
RE: Smoking Legislation: Summary of national-wide legislation and exemptions,

Attached for your information is an excellent analysis of smoking fegislation throughout the country. The
summary was prepared by Leslie Silletti of the City’s Legislative Reference Bureau in response to the
Committee’s request for national smoking ban policies following a discussion of SB 150, the “Breathe
Free Wisconsin™ Act.

Leslie looked at the 33 states with smoking legislation and the District of Columbia. Although each state
law is different, she was able to develop a summary of cach state’s policy. It’s important to thoroughly
read her cover memo in order to fully understand the variety of policies and exemptions. Of interest to
committee members are exemptions to statewide smoking bans. Below is a summary of exemptions:

Each state law contained exemptions.

79% of policies contained exemptions for hotel/motel rooms; 76% exempted retail tobacco stores.
9 states exempted cigar/tobacco bars

Most policies exempted private clubs, membership associations, and veteran or fraternal clubs.
59% of policies contain exemptions for private residences. It is questionable if states
inadvertently restricted smoking in home-based care facilities. Wisconsin’s pending proposal
does exempt certain retirement facilities.

Status of SB 150

The bill was introduced on April 18" Milwaukee delegation sponsors include Senator Coggs, Senator
Darling, Representatives Richards, Wasserman, and Toles. A public hearing was held on May 31" before
the Senate’s Committee on Public Health, Senior Issues, Long Term Care and Privacy. Persons speaking
or registering in favor of the bill outnumbered those against by a margin of 3 to 1. No amendments have
been introduced to date, although there is discussion’ among legislators about possible language changes.
Committee Chair, Senator Tim Carpenter has not vet scheduled an executive session.
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LEGISLATIVE REFERENCE BURFEAU
MEMO
To: Terry Perry, Department of Administration — Intergovernmental Relations Division
From: Leslie Sillett, Legislative Fiscal Analyst
Date: July 16, 20067
Re: State Smoking Legislation: Summary of Statewide Legislation and Exemptions

The following information on statewide smoking legislation may be helpful in analysis of 2007
Wisconsin Senate Bill 150, relating to prohibitions against smoking. Table I (pp. 3-17) is a review of 38
statewide smoking policies (Washington DC is included in this analvsis, and treated as if another
state), and included is the date cach policy was enacted, what the policy covers, exemptions and whether
or not the policy is preemptive. This spreadsheet provides an overview of statewide policies, and does
not contain information relating to smoking prohibitions in public places- that information can be
provided upon request. Table II and Table II1 (pp. 18-19) summarize exemptions included in statewide
smoking policies, by frequency and alphabetized. Table IV (page 20) illustrates which states have
preemption,

Most states have prohibitions relating to smoking in public places. In addition to those prohibitions, the
states included in this spreadsheet have at feast some prohibition on smoking in private indoor areas. For
the purpose of clarity, the phrase “indoor areas” is used throughout, and may be generally understood to
account for indoor, enclosed spaces, including workplaces, restaurants and bars. Drilling down to this
level illustrates a state’s exemptions in a practical way and provides for a comprehensive assessment of
statewide policies.

Different summaries of statewide policies implement different criteria for comparing policies. Most on-
line docurments report there are approximately 22 statewide smoking bans (presumably not considering
the many recentiy-enacted policies). It is important to consider that these reports count only those states
which ban smoking in workplaces, restavrants and bars, or any combination of those, according to the
reports’ particular definition or criteria. If the goal is to have a comprehensive understanding of statewide
policies and respective exemptions, it is important to look not only at policies which include workplace.
restaurant and bar prohibitions by those definitions, but also policies which ban smoking in some or most
indoor places, or what is here referred to as “indoor areas.”

For example, if one were interested in fearning which states provide exemptions for retajl tobacco stores,
an assessment of legislation implementing criteria used in many reports would not provide an exhaustive
list. Arkansas, for example, is not included in most reviews of statewide policies, though it has a
refatively comprehensive policy on indoor smoking, but it is included in this summary,



Summary of exemptions:

There are no pelicies that contain no exemptions.

The majority of policies contain exemptions, with varying conditions, for hotel/mote! rooms
jorty oi p
(27734 or 79%) and retail tobacco stores (26/34 or 76%.

Of states which ban smoking in bars, 9 exempt cigartobacco bars,

Mast policies have an exemption for some sort of private function or group, such as private social
functions, private clubs, membership associations, and veteran or fraternal clubs,

At least 20% of policies provide exemptions for cigar/tobacco bars, outdooer places of
cmployment, theatrical performances and tobacco manufacturing facilities.

The majority of policies contain exemptions for private residences (20/34 or 59%), with
conditions, which effectively creates a scenario where smoking is not allowed in home-based care
facilities.

24% provide certain exemptions for casinos or other gaming facilities, but it is unclear how many
states have casinos or other gaming facilities, or how federal, state and tribal faws interrelate.
Further analysis of this topic can be provided upon request,

It is important to consider the following noints in reading these data:

This is g large amount of data that is difficult to organize into a neat package. In this analysis
there are 34 policies (33 states and Washington DC; South Dakota is not included) with about 50
different types of exemptions, and some of these exemptions have different definitions. For
summary purposes, however, exemptions with the same name were grouped together with the
assumption that they are for the most part similar. For example, all “retail tobacco stores™ were
included under that heading, though there may be slight variation between definitions. Also,
certain exemptions with different names were grouped together; e.g. combining together certain
types of long-term care facilities.

Prohibitions are not included in this analysis.

Because something is not listed as an exemption, does not necessarily mean it is prohibited; e g.,
“bar” may not be listed as an exemption because it is not covered by the prohibitions in the first
place. Exemptions data should be qualified with the following: “Of those policies where this
type of establishment/place would normaily be prohibited, these specific establishments/places
are exempted.”

There is pending legislation in Iilinois, South Dakota and Pennsylvania, Hlineis’ pending law
was included, as the Governor has stated he will sign it; Peansylvania’s current law was included;
and South Dakota’s pending legisiation was included, but not calculated in analysis.

Most exemptions include specific conditions, and those qualifications are not included in this
analysis; ¢.g., 20% of hotel/motel rooms are exempted in some states, and 25% in others; or,
tobacco bars may be exempted if they can demonstrate a certain minimum percentage of sales is

derived from tobacco sales.
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TABLE 1
SUMMARY STATE SMOKING BAN EXEMPTIONS:
EXEMPTIONS BY FREQUENCY

EXEMPTION TYPE STATE COUNT %
AZ AR, CA, CO, BE, Fi, GA, HLID,
LA, LA, ME ME, MA, MY, NJ,NY,
1iHotelmotel rcoms ND, CGH, OK, OR, PA RI, TN, VT, DC 27l 7%
AZ, AR, CA CO,FL, GAL HI, i A,
LA, ME, MD, MA, MN, NV, NJ, NM,
NY, NO, OH, GK, GR, PA, RL TN,
2iRetail tabacco store oo 281 76%
AZ, AR, CA, CO, DE, HILID, 1L, LA,
MA,MN, MT, NV, NJ, NM, NY, ND,
3{Private residence OH, Ri, TH 200 59%
Long-term care facilities, including nursing homes and/or psychiatric  FAR, CA, CT, GA HL 1D, 1L, LA, MN,
4tacilities and/or state veterans homes NY, OH, Rl TN 3] 38%
CO,CT. MA, NJ, NM, NY, OR, Ry,
siCigar/tobacce bar [ 9] 26%
CO.DE, LA MDD, MN, MT, NJ, NY,
&|Private vehicles N 9 26%
7iCasines and other gaming faciliies, designated areas AR, CCG, LA NV, NJ, NM, OK, Ri g] 24%
giNative American or other religious ceremonies AZ ME, MA MN, MT ND VT 7 1%
g|Outdoor places of employment AR, CO, CT, Hi, LA, ND Rl 7] 21%
18| Theairical performances AZ, CA D, ME, MN, RIL DC 7i 21%
11| Workplaces used for manufacturing, storing, etc., tebacco products AR, FL, LA, MA, NJ, NM, TN 7 o21%
12|Bars FL, 1D, LA, ND, NV, PA 5i 18%
13|Privaie social functions DE, 1D, 1A, NM, NC, PA &l 18%
14{Medicai research or treatment sies CA, FL, MD, MA, CC 51 15%
150utdoor patics AZ, LA, NY, OH, DC 51 15%
16|Private clubs GA, ME, NM, OH, TN 51 15%
{7]Limos privately hived CO, DE; LA, NM 41 12%
18iMembership associations FLID, MANY al 17%
19{Owner-ocperated businesses with no other employeas D, ND, OH, VT 41 12%
20{Workplaces with 2 or 3 or fewer employees AR, CO, NM, TN 41 12%
21]Airpor smoking areas CC, FL, GA, UT 4] 12%
22jConveniion facility meetingfassembiy/banguet rooms CA, GA, LA 3 5%
23iCorrectional facilities CT, HI, LA 3 8%
24iSegregated smoking-permitted areas of workplaces CT, NH, VT 3 9%
25V eteran/fraternal clubs AZ ME, OK 3 9%
26iBars and restaurants age 21+ AR TN 2 5%
271 Off-track or simulcast racing facilities ME, OK 2 6%
2&Part of a production being filmed HI, MA 2 %
29iWarehouse facilities and/or manufacturing facilities CA, PA 2 5%
Fundraising functions sponsored by volunteer fire, ambuiance or
30irescue companies, or by a fraternal benefit society DE 1 3%
31iBars and restaurants age 18+ GA 1 3%
32iDemonstration smoking in a classroom or for a medical experiment o7 1 3%
33 Enclosed areas of truck stops MB 1 1%
34iindian tnde-cperated beanc of Bingo games ME 1 9%
35iPrivate facilities WA 1 3%
36| Public housing projects CT 1 3%
37|Restaurants seating less than 75 persons PA 1 1%
3815inn clubs and brothels NV 1 3%
381 Student residences al educational facilities 1A i 3%

18




TABLE i
SUMMARY STATE SMOKING BAN EXEMPTIONS:
EXEMPTIONS IN ALPHABTICAL ORDER

EXEMPTION TYPE STATE COUNT %
11Airport smoking areas CO, FL, GA, UT 41 1%
S Bars FL,iD LA ND, NV, PA 8l 13%
1iBars and restaurants age 18+ GA H 3%
4|Bars and restaurants age 21+ AR, TN 21 8%
slCasinos and olher gaming facililies, designaled areas AR, GO LA, NV, NJ, NM, OK, Ri al 24%

GO, CT, MA, NJ, KM NY, OR,RE
6{Cigar/iobacco bar DG g| 268%
71Convention facility meetingiassembly/banguel rooms CA, GA LA 3 g%
8|Correctional facilities CY, HI LA 3 9%
g|Demonstration smoking in a classroom or for a medical experiment cT 1 3%
10|Enclosed areas of truck stops MD 1l 3%
Fundralsing funclions sponsored by volunteer fire, ambulance or
11}jrescue companies, or by a fraternal benefit society DE 1 3404
AZ, AR, CA, COQ, DE, FL, GA, HI 1D,
oA, LA ME, MDD MA, MT, NJ,NY,
12iHotel/motat rooms ND, OH, OK, OR, PA, R, TNL VT BC 7| T9%
13iindian tride-operated beano or bingo games ME 1 %
14ilimos privately hired CO, DE, LA NM 4] 12%
Long-term care facilities, including nursing homes and/or psychiatric AR, CA CT, GA, Hi, 1D, IL, LA, MN,
15ifacilities and/or state veterans homes NY, CH, RIL TN 131 38%
16iMedical research or reatment siles CA, FL, MD, MA, DC 5 15%
17iMembership associations FL, D, MANY 4 12%
18iNative American or other religious ceremonies AZ ME MA MN MT ND VT 7l 2%
19 0ff-track or simulcasi racing facilities ME, OK 7 8%
20jCutdoor patios AZ, LA, NY, OH, DC sl 18%
24{0utdoor places of employment AR, CO, CT, HI, LA, ND, RI 7l 21%
22]0wner-cperated businesses with no other employees D, ND, GH, VT 41 12%
23|Part of a production being filmed Hi, MA 2| &%
241Private ciubs GA, ME NM, OH, TN 5| 15%
25{Private faciliies WA 1 3%
AZ AR CA CO, DE, HLID, I, LA,
MA, MN, MT NV, NJ, NM, NY ND,
26|Private residence OH, RL TN 20] 58%
27| Private soeial functions DE, 1, 1A, NM, ND, PA 6] 18%
CO, DE, LA, MD, MN, MT, NJ, NY,
28{Private vehicles TN gl 26%
29 Public housing projecis T 1 Y
30iRestaurants seating less than 75 persons PA H 3%
AZ AR, A CO FL, GAHE L A,
LA, ME, MD, MA, MN NV, NJ, NM,
NY, ND,OH, 0K, OR, PA RIL TN,
31]Retail fobacco store DC 261 76%
32]{Segregaied smoking-permitted areas of workplaces CT, NH.VT 3 9%
33 Strip clubs and brothels NV 1 3%
34 |Student residences at educational facilities 1A 1 A
35| Theatrical performances AZ. TA, 1D ME, MN, RL DC 7l 21%
36| Veteran/fraternal clubs AZ ME, OK il 9%
37 [Warehouse facilites and/or manufaciuring facilities CA, PA 2 6%
38|Workplaces used for manufacturing, storing, etc., tobacco products AR, FL LA MAL NS NM TN 71 1%
38|Workplaces with 2 or 3 or fawer employses AR, CO, NM, TN 4 12%




TABLE IV State Smoking Ban, Preemption

Preamption CT, 1A, MT, NH, OK, OR, PA, TN, UT, a 27%
AZ. AR, CA, CO, DE, FL, GA, HL ID, I, LA, ME,
MD, MA, MN, NV, NJ, NM, NY, ND, CH, RI, VT,

No Preemption (WA, 24 73%

South Dakota and Washingion DG not included
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