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opportunity to present additional evidence, and should provide specific findings supporting its

decision, we reverse the circuit court’s order.

Loan Max proposed to operate iis title loan bﬁsiness in an exisﬁng building located in a
zoning district that permits such a special use. The City’s professional staff recommended to the
Board that it grant the speéial use application. At the public hearing on the application, however,
the alderman representing the district where the building was located stated that while he had no
land-use objection to the application, he was politically and philosophically opposed to the title
Joan business and did not want another outlet in his district. The Board denied the application

and the circuit court afﬁrmed the Board’s decision.

A decision by a local zoning board of appeals fo grant or deny‘a special use application
must be supported by substantial evidence. See Clark v. Waupaca County Bd. of Adjustment,
186 Wis. 2d 300, 304, 519 N.W.2d 782 (Ct. App. 1994). “Substantial evidence is evidence of
such convincing power that reasonable persons could reach the same decision as the board.” 1d,
A decision that is not supported by substantial evidence is arbitrary and capricious. See Snyder
v. Waukesha County Zoning Bd. of Adjustment, 74 Wis. 2d 468, 476, 247 N.W.2d 98 (1976).
We owe 110 de'ferenée to é decision that is not supported by findings explaining the decision. See
Ledéer v. City of #’aupaca Bd. of Appe&ls, 146 Wis. 2d 256, 262, 430 N.W.2d 370 (Ct. App.
1988).

Here, because the common council determined that a title loan business is a generally
acceptable use of the property at issue, the Board was confined to determining whether the

proposed use reflected in the application met the criteria in the -special use ordinance,
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MILWAUKEE, WL, CODE § 295-59-5.5-c.> The evidence submitted to the Board came from two

sources——the City’s professional staff and the alderman who testified at the hearing.

A “Hearing Summary” prepared by the city’s professional staff offered the following

relevant evidence:

The Department of Neighborhood Services noted: “DNS believes -
that this use can be developed in a manner that will be consistent
with the Milwaukee Building Code. The plan of operation appears
to be enforceable.”

The Department of Public Works noted: “Provided the proposed
use is developed and operated according to the plans submitted,
DPW believes the use can be operated in a manner which will not
have a significant adverse impact on traffic circulation, parking or
any use of the public right-of-way.”

The Department of City Development noted: “Based on a review
of the information submitted by the appellant relative to this
proposal and without benefit of any testimony which may be
presented at the Board of Zoning Appeals hearing, the Department
of City Development finds that the criteria for a special use ...
have been met....”

? ‘This municipal ordinance directs the board to make the following findings to grant a special use
application:

¢-1.  Protection of Public Health, Safety and Welfare. The use will be
designed, located and operated in a manner so that the pubiic
health, safety and welfare is protected.

¢-2.  Protection of Property. The use, value and enjoyment of other
property in the neighborhood will not be substantially impaired
or diminished by the establishment, maintenance or operation of
the special use, : :

¢-3.  Traffic and Pedestrian Safety. Adequate measures have been or
will be taken to provide safe pedestrian and vehicular access.

c-4.  Consistency with Comprehensive Plan. The special use will be
designed, located and operated in a manner consistent with the
city’s comprehensive plan.
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The Board’s own staff concluded:
Based on the evidence submitted by the applicant, the information
received from the departments and the case summary, the [Board]
staff recommends that the proposed use be granted based on the
criteria being met and recommends that this use be approved for a

period of ten (10) years, provided the applicant complies with any
and all conditions listed below.

The alderman testified that he had no objection to the application on land-use grounds:

Mr. Chairman, let me be perfectly clear that, first of all, from a
land use standpoint, I don’t have an objection to the - - to what
Loan Max is attempting to do, and I don’t think it would have a
detrimental impact from a land use perspective, ...

He then testified, however, that he was strongly opposed on philosophical grounds because “the
interest rates they charge are so exorbitant.” He also opposed the application because he already

has a title loan company, a “pay éay loan store,” and two check-cashing stores within his district.

Loan Max argues that the alderman’s political and philosophical views do not constitute
substantial evidence on which the Board could base its denial of the kpecial use permit.
MILWAUKEE, WIi, CODE § 295-59-5.5-c-2, however, provides: “Protection of Property. The use,
- value and enjoymeﬁt of other property in the neighborhood will not be substantially fmpaired or
diminished by the establishment, maintenance or operation of the special use.” The alderman’s
views, particularly mgaréing the impact of siﬁﬁlar enterprises in the district, could be relevant to

those criteria.

Stll, from the limited evidentiary record developed before the Board, and from the
Board’s izzmteé findings and explanation for its decision, it is not possible to determine whether

the Board’s decision was supported by substantial evidence. See Ledger, 146 Wis. 2d at 262.
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Accordingly, we reverse the circuit court’s order and direct that the case be remanded to the
Board for the parties to be given the opportunity to present additional evidence, for the Board to

make specific findings under the criteria of MILWAUKEE, WI., CODE § 295-59-5.5-c, and for the

Board to render its decision in accordance with its findings.
Upon the foregoing reasons,

IT IS ORDERED that the circuit court’s order is summarily reversed pursuant to Wis.

STAT. RULE 809.21(1).

Cornelia G. Clark
Clerk of Court of Appeals

D
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Plaintiff, Title Lenders, Inc., d/b/a USA PAYDAY LOANS (“Title Lenders”™), seeks
judicial review of the decision of the City of Milwaukee Board of Zoning Appeals (“Board™)
denying an application for a special use permit. Plaintiff contends that the decision was without
evidentiary support and was arbitrary and unreasonable. This Court, having reviewed the record

along with the submissions by the parties and for the reasons stated herein, affirms the decision

of the Board.

STANDARD OF REVIEW

This action is an appeal by way of certiorari under Wis. Stat. §62.23(7)(e)10. Review by
certiorari is narrow in scope and limited to the record made before the administrative body.

Ledger v. City of Waupaca Board of Appeals, 146 Wis, 2d 256, 261 (Ct. App. 1988). Under

traditional standards of common law certiorari review, judicial review is limited to:

(1) whether the Board kept within its jurisdiction;
(23 whether it proceeded on a correct theory of law;
(3)  whether its action was arbitrary, oppressive or unreasonable and

/1




represented 1ts will and not its judgment; and
4) whether the Board might reasonably make the order or
determination in question, based on the evidence.

State v. Qutagamie County Board of Adjustment, 244 Wis. 2d 613, 630 (2001)

A board’s determination will be found arbitrary or capricious if it is unreasonable or

without any rational basis. Snyder v. Waukesha Countv Zoning Board of Adjustment, 74 Wis.2d

468, 476 (1976). However, there is a presumption of correctness and validity to decisions made

by the board. State ex rel. Spirmef-v. Kenosha County Board of Adjustments, 223 Wis.2d 99,

104 (Ct. App. 1998). The board’s decision is to be upheld if it is supported by substantial

evidence in the record. See Clark v. Waupaca County Board of Adjustment, 186 Wis.2d 300,

304 (Ct. App. 1994). In other words, the board’s decisions should be upheld if any reasonable
view of the evidence sustains such findings. Snvyder, 74 Wis.2d at 476. The Court may not

substitute its own decision for that given to the board by the legislature. Id.

ANALYSIS

Title Lenders is a licensed loan agency pursuant to Wis. Stat. §138.09 and is the
leaseholder of property located at 714 North Broadway in the City of Milwaukee. (the
“Property”) The Property is zoned CSF(B) which allows a payday loan agency as a special use

according to Milwaukee zoning ordinances. Plaintiff submitted an application (“Application™)

for a special use permit on June 19, 2002. On October 17, 2002, after proper notice, the Board

held a hearing on the Application. At this hearing two Board members, initially stated that they
believed the criteria for a special use permit had been met. In addition, the Department of Public

Works ("DPW?), the Department of City Development (“DCD™), and the Department of
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Neighborhood Services (“DNS”) did not file objections to the Application. The Board decided
to adjourn the hearing to obtain more information regarding Title Lenders.

Another hearing was held on December 12, 2002, and the Board decided to adjourn the
hearing again because they had received an objection from a property owner, Towne Realty, and
wanted more time to investigate this complaint. In addition, Atiorney Walrath from the Legal
Aid Society (“Legal Aid”) asked for time to present evidence to substantiate Legal Aid’s basis
for opposing the Application. Subsequently, Legal Aid submitted extensive materials and
testimony concerning the payday loan industry and Title Lenders.

A third public hearing was held on October 16, 2003. Testimony was taken from a
number of persons including neighboring property owners. At this hearing, DCD changed its
previous opinion of the Application and stated that they now believed that Title Lenders would
have a negative impact on the development of this area of downtown Milwaukee. On November
6, 2003, the Board held a final hearing and denied the Application. A written decision was
issued on December 10, 2003.

Title Lenders contends that the Board made a determination that was unsupported by the
evidence. Title Lenders contrasts the evidence it subrmitted regarding their specific operations
with the generalizations about other_ loan agencies submitted by Legal Aid. Title Lenders denies
that it has the same practices and experience that was cited by Legal Axd For example, Title
Lenders is a merﬁber of the Community Financial Services Association of America (“CFSA”)
and has adopted the CFSA Best Practices. Customers of Title Lenders rarely defaulted on their
loans. Title Lenders contends that the Board failed to evaluate its application based on its

particular location, not on some generalized evidence of other loan agencies’ practices. In
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addition, despite the unsubstantiated arguments by adjacent property owners, their expert
testified that the payday loan agency would have no adverse impact on property values.

Title Lenders also argues that the decision by the Board was arbitrary and unreasonable.
The Board did not take all the evidence into consideration, but simply voted based on their
preconceived notions of the payday loan industry.

The Board contends that the denial of the Application was premised on its evaluation that
Title Lenders business in this ?artiéﬁlar location, in the heart of downtown Milwaukee, was not '
appropriate. It notes that a number of immediate neighbors to the Property appeared and
opposed the Application. Their opposition indicated concemn as to the impact that Title Lenders’
proposed use would have upon property values in the affected area of Downtown Milwaukee as
well as upon the public health, safety, and welfare generally.

The Board was presented with a difficult case. The Board held several hearings on this
matter and took all of the evidence into consideration. At the end of all the testimony, the Board
concluded that a payday loan agency: (1) attracts clientele that are in financial trouble or unable
to manage money; (2) may aftract robbers and other criminals to the area; and (3) did not

comport with the efforts of the DCD to develop this area. The Board was also concerned with

that there was another payday loan agency in the immediate area. The Board considered all the

evidence and found that this Jocation was not appropriate for Title Lenders.

The City of Mﬂwaukée Zoning Code provides that no special use permit shall be granted
unless the board, after due notice to the parties of interest, finds that the following facts and
conditions exist, and so indicates in the minutes of its proceedings or it decision:

(1) Protection of Public Health, Safety and Welfare. The use will be

designed, located and operated in a manner so that the public health,
safety, and welfare is protected;

ot
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(2)  Protection of Property. The use, value and enjoyment of other property in
the neighborhood will not be substantially impaired or diminished by the
establishment, maintenance or operation of the special use;

(3} Traffic and Pedestrian Safety. Adequate measures have been or will be
taken to provide safe pedestrian and vehicular access; and

(4)  Consistency with Comprehensive Plan. The special use will be designed,
located and operated in a manner consistent with the city’s comprehensive
plan.
§§295-311-2-d and 295-311-2-d-1 through d-4, Milwaukee Code_ of Ordinances.

The factors that the Board focused on were protection of heaith, safety and welfare,
protection of property and consistency with comprehensive plan. There was substantial
testimony on both sides of these issues. The record demonstrates that the Board was aware of its
obligation to decide each application on a case-by-case basis. It recognized that payday loans are
a lawful commercial business. But the Board also took into account negative information
submitted from those objecting to the Application. After taking into account the relevant factors
the Board determined that the granting of this Application would have a negative impact on
property values and on the efforts to revitalize this area of downtown Milwaukee,

A board’s decision is arbitrary if it is unreasonable or lacks a rational basis. Snvder, 74
Wis.2d at 476. The Board took all the testimony into consideration and made a determination
based on the information provided. There was no unreasonableness or lack of a rational basis
simply because the Board gave some evidence more weight. It is apparent that the Board found
of great significance the opinion of DCD as stated at the October 13, 2003, hearing that the
approval of the Application would have a negative effect on the development of downtown. This
opinion was shared by a number of immediate neighbors of the Property. The Court may not

substitute its own decision for that of the Board if any reasonable view of the evidence would
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support the Board’s findings. Based on the presumption of validity and correctness the Court
upholds the Board’s determination. :
CONCLUSION
THEREFORE, IT IS HEREBY ORDERED that the decision of the Board of Zoning

Dated at Milwaukee, Wisconsin this CQ gday of July, 2004.

Appeals is hereby affirmed and this action is dismissed.

BY THE COURT:
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333 F. Supp. 2d 800, *; 2004 U.S, Dist. LEXIS 17577, **

THE PAYDAY LOAN STORE OF WISCONSIN, INC. d/b/a MADISON'S CASH EXPRESS,
Plaintiff, v. CITY OF MADISON, Defendant.

04-C-0365-C
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF WISCONSIN

333 F. Supp. 2d 800; 2004 U.S. Dist, LEXIS 17577

August 31, 2004, Decided

PRIOR HISTORY: Payday Loan Store of Wis., Inc. v. City of Madison, 339 F. Supp. 2d
1058, 2004 U.S. Dist. LEXIS 15830 (W.D, Wis., Aug. 5, 2004)

DISPOSITION: [**1] Defendant City of Madison's motion for summary judgment granted.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff, a payday loan store owner, brought an action
against defendant city pursuant to 42 U.5.C.S. § 1983, alteging that the city had enacted
an ordinance that violated the owner's rights to equal protection and due process, was
unconstitutionally vague, and was preempted by state law. The city filed a motion for
summary judgment., ‘

OVERVIEW: The owner operated a 24-hour store that provided a number of services,
including short-term licensed payday loans, a state-licensed currency exchange and
check cashing operation, notary services, bill paying, and facsimile and copy services. The
city passed an ordinance that provided that no payday loan business or currency
exchange operation could be open between the hours of 9 p.m. and 6 a.m. The court heid
that there was no equal protection violation because the owner could not show that the
city lacked any rational basis for legisiating the nighttime closing of payday loan stores.
The court held that the city council could speculate rationally that people emerging from a
payday loan store with large amounts of money in their pockets would be involved in
crime, either as victims of robbery or as customers for illegal drugs or prostitution. The
court held that there was no due process violation because the claim rested on the same
ground as the equal protection claim. The court also held that the city ordinance was not
vague because persons of ordinary intelligence could understand the ordinance’s
prohibition and there was no danger of arbitrary or discriminatory enforcement.

OUTCOME: The court granted the city's motion for summary judgment.

CORE TERMS: payday, ordinance, currency, nighttime, customer, licensed, equal protection,
regulation, state law, summary judgment, preempted, night, preliminary injunction,
economic regulation, savings, neighborhood, legitimately, intelligence, unsupported,
discovery, traffic, common council, rational basis, lighting, lending, succeed, supplemental
Jurisdiction, unconstitutionally vague, equal protection claim, similarly situated

LexisNexis(R) Headnotes
Constitutional Law > Equal Protection > Scope of Protection

HN1% To succeed on a claim that a legisiative decision is violative of equal protection
rights, a plaintiff must show that the legislation burdens a suspect class, affects

)1
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fundamental rights, or Is not rationally related to any legitimate goal of government,

Constitutional Law > Equal Protection > Scope of Protection

HN23 When dealing with economic regulation, any conceivable basis for the classification is
sufficient to justify it. Parties challenging legisiation under the equal protection
clause cannot succeed so long as it is evident from all the considerations presented
to the legisiature, and those of which the court can take judicial notice, that the
question is at least debatable,

Constitutional Law > Equal Protection > Scope of Protection

HN33% When the legislature has or could have had some evidence before it that reasonably
supports a classification, challengers cannot prevail merely by tendering evidence in
court that the legisiature was mistaken.

Constitutional Law > Fundamental Freedoms > Overbreadth & Vagueness

Governments > Legislation > Overbreadth & Vagueness

HN3% Vague laws present two kinds of problems. The first is that persons of ordinary
intelligence will not know how to conform their conduct to the law. The second is the
lack of explicit standards for application of the law, with the consequence that
persons charged with enforcement of the law may act arbitrarily and discriminatorily.
The vagueness doctrine is enforced most strictly when the law interferes with free
expression or the exercise of other constitutional rights. Economic regulation is
subject to a less stringent analysis because such regulation usually deals with a
narrower subject and those affected by it are more likely to consult the law, seeking
clarification if necessary, in order to plan their behavior. Moreover, legislation that
has civil rather than criminal penalties is given great leeway because the
consequences of imprecision are qualitatively less severe.

Constitutional Law > Equal Protection > Scope of Protection

Constitutional {.aw > Substantive Due Process > Scope of Protection

HN53 The various freedoms preserved by Wis. Const. art. I, &8 1, are substantially the
equivalent of the due-process and equal-protection-of-the-laws clauses of the
Fourteenth Amendment to the United States Constitution.

Civil Procedure > Jurisdiction > Subject Matter Jurisdiction > Supplemental Jurisdiction

HNG3 When deciding to exercise supplemental jurisdiction, a federal court should consider
and weigh in each case, and at every stage of the litigation, the values of judicial
economy, convenience, fairness, and comity.

Governments > Local Governments > Duties & Powers
HRZ % Municipalities have the power to act for the government and good order of the city
and for the health, safety and welfare of the public, Wis. Stat. § 62.11(5), only when

dealing with the local affairs and government of municipalities, Wis. Const. art. XI, §
3, and they lack the power to legisiate with regard to matters of statewide concern.

COUNSEL: For City of Madison, DEFENDANT: Michael P May, City Attorney, Madison, WI
USA,

JUDGES: BARBARA B. CRABB, District Judge.

OPINIONBY: BARBARA B, CRABR

OPINION: [*802] OPINION AND CRDER

K
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This is a civil action brought pursuant to 42 U.S.C. § 1983, Plaintiff The Payday Loan Store
of Wisconsin contends that defendant City of Madisan has enacted an ordinance that violates
plaintiff's rights to equal protection and due process and is unconstitutionally vague. In
addition, plaintiff contends that the ordinance is preempted by state law.

When plaintiff filed its complaint, it sought a preliminary injunction to prevent defendant from
enforcing the allegedly unconstitutional ordinance, Defendant responded to the motion and
submitted a motion for summary judgment at the same time, asserting that the legal
principies determining the motions were the same. Defendant asked that its motion for
summary judgment be addressed without aflowing plaintiff time for discovery, arguing that
any discovery would be unnecessary. I agreed that discovery would not assist plaintiff
(because legislative decisions are "not subject to courtroom [**2] factfinding and may be
based on rational speculation unsupported by evidence or empirical data,” FCC v. Beach
Communications, Inc., 508 U.S. 307, 315, 124 L. Ed. 2d 211, 113 S. Ct. 2096 (1993)), and
gave its counsel an opportunity to advise the court whether he wanted an opportunity for
additional briefing; he wrote to the court on August 12, 2004, to say that additional briefing
would not be necessary and that the court should proceed to decide the motion.

I conclude that defendant’s motion for summary judgment must be granted because plaintiff
cannot show that defendant lacked any rational basis for legislating the nighttime closing of
pavday loan stores. Without such a showing, plaintiff cannot succeed on its claim that it was
denied equal protection or that it was denied substantive due process. The clear wording of
the ordinance defeats plaintiff's claim that it is unconstitutionally vague. Finally, plaintiff lacks
any support for its contention that the ordinance is preempted by state law.

For the purpose of deciding this motion, I find from the findings of fact proposed by the
parties in connection with the two motions that the following facts are material and
undisputed. [**3]

UNDISPUTED FACTS

Plaintiff The Payday Loan Store of Wisconsin, Inc., d/b/a Madison's Cash Express, is a
Wisconsin corporation with its principal place of business in Chicago, Illinois. Defendant City
of Madison is a body corporate and politic that may sue and be sued.

Plaintiff is a financial services company that operates five branches in Madison, Wisconsin, On
November 7, 2003, it opened a new facility at 2722 East Washington Avenue, As of the time
of the hearing on the motion for preliminary injunction, the facility was open 24 hours a day,
seven days a week and was the only 24-hour business of its type in Madison.

All of plaintiff's payday loan customers have checking accounts and a large percentage of its
check cashing customers have bank accounts. Plaintiff provides a number of services,
including short-term licensed loans known as "payday loans," a currency exchange and
check cashing operation, notary services, bill paying and facsimile and copy services. Plaintiff
seils stamps, envelopes and bus passes and maintains a stand-alone ATM in its lobby.

[*803] Plzaintiff is licensed by the Wisconsin Department of Financial Institutions to make
short-term licensed loans. In a typical [**4] transaction, a borrower presents a paycheck
stub, photo identification and a recent bank statement, completes a loan application and
submits a post-dated check. Plaintiff completes a note and other loan documents and makes
certain disclosures to the customer. It holds the post-dated check until the loan comes due
and thereafter applies the check to pay off the loan unless the customer pays the loan in fuil
before it has come due. Plaintiff charges $ 22 for each $ 100 borrowed for a two-week
licensed loan.

Plaintiff is licensed by the Wisconsin Department of Financial Institutions to operate a I&I
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community currency exchange business. In return for a fee, it agrees to cash payroll checks,
insurance proceed checks, government checks and other third-party checks.

When plaintiff invested in the East Washington facility, it did so in anticipation that it wouid
be able to operate 24 hours a day. When it began its planning, the business was a perritted
use under defendant's zoning ordinance.

Plaintiff takes a number of steps to maintain security for its operation, including proper
lighting, the use of safes and hourly sweeps and surveillance of all of its stores. The lighting
inside and outside [**5] the store make the parking lot and store open to view,

On November 4, 2003, defendant's Common Council proposed a new ordinance, entitled
"Hours of Operation for Payday Loan Businesses." Section (2) of the ordinance provided
that no payday loan business could be open between the hours of 9 pmand 6 am. At a
public meeting held on January 6, 2004, the council voted to adopt the ordinance with one
dissenting vote. The mayor approved the ordinance on January 9, 2004 and it became
effective fifteen days later.

On or about February 10, 2004, defendant agreed not to enforce the payday lending
ordinance against plaintiff's currency exchange business pending a review of the language of
the ordinance and plaintiff agreed not to make payday loans during the prohibited hours.
On February 24, 2004, Alderperson Markle presented amendments to the ordinance to
broaden the definition of payday loan business to include community currency exchange
businesses. The Common Council adopted the amendments on May 18, 2004; the mayor
approved them on May 24, 2004; and they took effect on June 8, 2004,

The ordinance does not prohibit ATM's, supermarkets, convenience stores and other similar
businesses from [**6] disbursing cash between 9 pm and 6 am. Some ATM's allow eligible
customers to take cash advances on their credit cards 24 hours a day.

OPINION

A. Equal Protection

HNIFTo succeed on a claim that a legislative decision is violative of equal protection rights, a
plaintiff must show that the legislation burdens a suspect class, affects fundamental rights or
is not rationally related to any legitimate goal of government. Johnson v. Daley, 339 F.3d
582, 585 (7th Cir. 2003). Plaintiff does not suggest that it is a member of a suspect class or
that it has a fundamental right to run a payday loan cperation 24 hours a day. Its entire
case rests on its contention that the payday loan ordinance treats similarly situated entities
differently. It allows the nighttime operation of ATM's and retailers that provide cash back
from purchases while requiring payday ioan stores to ciose at night, Moreover, it allows
many businesses [*804] to operate between 9 pm and 6 am although they have the
potential to affect residential neighborhoods through excessive noise and lights, while
requiring payday stores to close during those hours. Plaintiff maintains that these distinctions
are discriminatory [**7] and unsupported by a rational basis.

Plaintiff argues that it makes no sense to force it to close while allowing other businesses and

ATM's to dispense cash throughout the night. If it is dangerous for individuals to leave its

facility with large sums of case, it is equally dangerous for them to leave an ATM or a store

that returns cash back on purchases. Defendant denies that ATM's and grocery stores are

similarly situated to plaintiff because both of these facilities limit to well under $ 2000 the

amount of cash that they will allow customers to withdraw or that they will give back on a

purchase. Defendant argues that it had at least six reasons for differentiating between

payday loan stores and other commercial establishments and ATMS: {1} Closing a cash- |

based business that advertises loans of up to $ 2,000 that can be obtained in minutes will 2'9
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deter nighttime crime activity; (2) persons who want to borrow maney at 3 am may use that
money to buy illegal drugs or engage in prostitution; (3) exiting a payday loan store at 3
am may make a person a target for criminal activity; (4) if police calls to payday stores are
unnecessary, limited police resources can be devoted to other needs; [**8] (5) the
presence of a 24-hour payday loan store sends a message that the neighborhood is of low
quality; and {6) prohibiting payday loan stores from operating overnight will reduce the
influx of non-residents traveling into a given neighborhood late at night to obtain cash.

It Is not necessary (or permissible) to decide whether piaintiff's reasons for the ordinance are
compelling or whether there is objective evidence to support them. #¥¥2FwWhen dealing with
economic regulation, any "conceivable basis" for the classification is sufficient to Justify it.
Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 364, 35 L. Ed. 2d 351, 93 S. Ct.
1001 {1973). Parties challenging legislation under the equal protection clause cannot succeed
so long as "it is evident from all the considerations presented to [the legislature], and those
of which [the court can] take judicial notice, that the guestion is at least debatable,™
Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 463, 66 L. Ed. 2d 659, 101 S. Ct, 715
(1981) (quoting United States v. Carolene Products Co., 304 U.S. 144, 153-54, 82 L, Ed.
1234, 58 S. Ct. 778 (1938)).

HN3FWhen the legislature has or could have had some evidence before [**9] it that
reasonably supports a classification, challengers cannot prevail "merely by tendering
evidence in court that the legislature was mistaken.” Clover Leaf Creamery, 449 U.S. at 464,
For this reason, it is irrelevant whether plaintiff's proposed facts show that serious ¢rime is
not a problem in the area of its East Washington Avenue store, that the actual number of
police calls to plaintiff's stores is low, that plaintiff has taken steps to ensure the security of
its employees and customers and that defendant had no evidence before it that plaintiff's
stores are more apt to disturb nearby residences than are other businesses in the same area,
It is irrelevant that Dr. Rick Lovell, an expert in the study of crime, crime patterns and crime
deterrence and suppression, adduced evidence purporting to show that defendant's ordinance
was based on misapprehensions about the relation of crime to the payday loan business and
about the effectiveness of legislating against the nighttime operation of payday loan
businesses in deterring crime. Legislative decisions "may be based on rational [*805]
speculation unsupported by evidence or empirical data.” Beach Communications, 508 U.S, at
315, [**10]

As I noted in the order denying plaintiff's motion for a preliminary injunction, "the city council
could speculate rationally that people emerging from a payday loan store with large
amounts of money in their pockets would be involved in crime, either as victims of robbery or
as customers for illegal drugs or prostitution.” Aug. 5, 2004 Order, dkt. # 33, at 3. It goes
without saying that communities have an interest in preventing crime. Whether the payday
loan ordinance is the best method of prevention is not the issue. It is the legisiative body's
prerogative to choose the steps it wishes to take to advance its goals. National Paint &
Coatings v. City of Chicago, 45 F.3d 1124, 1127 {7th Cir. 1995).

It is not relevant that the legislation leaves unregulated other conduct that seems egually
undesirable. Legislatures are permitted to legislate in small increments and deal with the
problems they deem most acute. Johnson, 339 F.3d at 586-87 (citing Williamson v. Lee
Optical of Oklahoma, Inc., 348 U.S. 483, 489, 99 L. Ed. 563, 75 S. Ct. 461 (1995)). Thus, it
does not matter whether plaintiff has evidence that users of ATM machines are just as

likely {**11] targets for robbers as are customers of payday loan stores, or whether cther
commercial establishments on East Washington Avenue are noisier, have brighter lighting or
attract more nighttime traffic. The common councif could have believed that closing payday
loan stores at night would help reduce crime and help reduce the total amount of nighttime
traffic, noise and bright lights in the area. The legislature need not address all 24-hour
operations at one time. "Scope-of-coverage provisions” are virtually unreviewable" because
the government "must be allowed leeway to approach a perceived problem incrementally.” 9'_}
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Beach Communications, 508 U.S. at 316. "If the law presumably hits the evil where it is most
felt, it is not to be overthrown because there are other instances to which it might have been
applied.” Minnesota ex rel. Pearson v. Probate Court of Ramsey County, 309 U.S. 270, 275,
84 L. Ed. 744, 60 S. Ct. 523 (1940). Because plaintiff cannot show that the council could not
have believed that the Payday loan ordinance would help reduce crime, nighttime traffic and
noise, it has failed to show that the regulation violates its equal protection rights.

B. Due Process [*¥¥12]

Plaintiff asserted a claim of violation of due process, but it rests on the same ground as his
equal protection claim that the ordinance has no rational basis, Plaintiff is not asserting that
it was denied any procedural rights to which it was entitled. Therefore, its due process claim
falls with its equal protection claim. Minnesota v. Clover Leaf Creamery Co., 449 U.S, 459,
470 n.12, 66 L. Ed. 2d 659 (1981) ("From our conclusion under equal protection, however, it
follows a fortiori that the [ban on plastic nonreturnable milk containers] does not violate the
Fourteenth Amendment's Due Process Clause: National Paint, 45 F.3d at 1129 (refusing to
consider claim that ordinance violates substantive due process rights; "economic reguiation
must be evaluated under equal protection principles”); see also Albright v. Oliver, 510 U.S.
266, 273, 127 L. Ed, 2d 114, 114 S. Ct. 807 (1994) ("Where a particular amendment
‘provides an explicit textual source of constitutional protection' against a particular sort of
government behavior, that amendment, not the more generalized notion of substantive due
process, must be the guide for analyzing these claims. [¥*13] ™)

[*806] C. Vagueness

Plaintiff argues that the ordinance does not give the "person of ordinary intelligence a
reasonable opportunity to know what is prohibited, so that he may act accordingly.” Grayned
v. City of Rockford, 408 U.S, 104, 108, 33 L. Ed. 2d 222, 92 S. Ct. 2294 {(1972). It contends
that the ordinance does not provide fair notice of the extent to which it may operate between
9 pm and 6 am because it does not make clear whether plaintiff can continue to offer
services other than currency exchange and payday loans during the nighttime hours.

HN4FVague laws present two kinds of problems. The first is the one just noted, which is that
persons of ordinary intelligence will not know how to conform their conduct to the law. The
second is the lack of explicit standards for application of the law, with the consequence that
persons charged with enforcement of the law may act arbitrarily and discriminatorily.
Grayned, 408 U.S. at 108-09.

The vagueness doctrine is enforced most strictly when the law interferes with free expression
or the exercise of other constitutional rights. Brockert v. Skornicka, 711 F.2d 1376, 1381
(7th Cir. 1983). Economic regulation [¥*14] is subject to a less stringent analysis because
such “reguiation usuaily deals with a narrower subject and those affected by it are more
likely to consult the law, seeking clarification if necessary, in order to plan their behavior.” Id.
{citing Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 498, 71 L.
Ed. 2d 362, 102 S. Ct. 1186 (1982)). Moreover, legisiation that has civil rather than criminal
penalties is given great leeway "because the consequences of imprecision are qualitatively
less severe.” Id. at 498-98.

The payday loan ordinance is economic regulation that imposes only civil sanctions.
Therefore, it does not require the high degree of clarity that would be necessary for an
ordinance that impinged on free speech or another constitutional right. Nevertheless, it is
clear both on its face and as applied. It prohibits any payday loan business from being open
between 9 pm and 6 am. Plaintiff operates a payday foan business that cannot be open
during the prohibited hours, even if plaintiff is not engaging in the business of making
payday loans or operating a currency exchange during that time. The ordinance does not
prohibit "engaging [**15] in payday loan activities” during nighttime hours; it says that

99/
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the business cannot be open. Persons of ordinary intelligence can understand the ordinance's
prohibition. Law enforcement personnel can enforce the ordinance: if a payday loan
business is open after 9 pm or before 6 am, it is in violation of the ordinance and subject to a
civil fine. The ordinance poses no danger of arbitrary or discriminatory enforcement.

D. Wisconsin Constitution

It is not necessary to address plaintiff's allegations of violations under the equal protection
and due process violations of the Wisconsin Constitution. Plaintiff concedes that there is no
substantial difference between the federal and the state provisions. Pit.'s Reply Br,, dkt. #
27, at 3. State ex rel, Briggs & Stratton v, Noll, 100 Wis. 2d 650, 657, 302 N.W.2d 487
(1981) ("It is well settled by Wisconsin case law that "N5Fthe various freedoms preserved
by sec. 1, art. I, Wis. Const,, are substantially the equivalent of the due-process and egual-
protection-of-the-laws clauses of the Fourteenth amendment to the United States
constitution.” (quoting Haase v. Sawicki, 20 Wis. 2d 308, 121 N.W.2d 876 (1963)). [**16]

Therefore, the conclusions I have reached concerning piaintiff‘s federal constitutional
[*807] claims are equally applicable to its state constitutional claims.

E. Preemption by State Law

For its last argument, plaintiff contends that the ordinance is preempted by state law. Like
plaintiff's state constitutional issues, this argument does not implicate any federal issue and
it would be permissible to dismiss it on that ground, rather than exercise supplemental
jurisdiction over it. 28 U.S.C. § 1367(c)(3). However, I believe it would advance judicial
efficiency to decide it along with the federal questions. Burrell v. City of Mattoon 378 F.3d
642 (7th Cir. 2004); see also City of Chicago v. International College of Surgeons, 522 U.S.
156, 173, 139 L. Ed. 2d 525, 118 S. Ct, 523 (1997) (""N®FWhen deciding to exercise
supplemental jurisdiction, 'a federal court should consider and weigh in each case, and at
every stage of the litigation, the values of judicial economy, convenience, fairness, and
comity.™) (quoting Carnegie-Mellon University. v. Cohill, 484 U.S. 343, 350, 98 L. Ed, 2d
720, 108 S. Ct. 614 (1988)). I will address the preemption issue for the sake of

judicial [**17] economy because it does not raise any novel, complex or unsettled issue of
state law.

It is undisputed that "N”Fmunicipalities have the power to act for the government and good
order of the city and for the health, safety and welfare of the public, Wis. Stat. § 62.11(5),
anly when dealing with the local affairs and government of municipalities, Wis. Const. Art. XI,
§ 3, and that they lack the power to legisiate with regard to matters of statewide concern.
Plaintiff argues that the ordinance oversteps defendant's authority in two respects. First, it
provides that a payday loan operation and a currency exchange operation cannot be
operated together in Madison and must be at least 5,000 feet from each other, in direct
violation of the express provision in Wis. Stat. § 138.09(3)(e) le that such businesses may be
run out of the same building. Second, the state reguiates payday loan businesses and
community currency exchange businesses and defendant's ordinance violates the spirit of the
state regulatory system by disallowing legitimately licensed businesses from operating.

As to the first challenge, plaintiff has failed to show that it has [**18] any standing to raise
it. The provision requiring 5,000 feet of separation between payday loan businesses does
not apply to any of plaintiff's businesses now in operation in Madison (and it is highly
doubtful that the ordinance prohibits the operation of payday loan and currency exchange
businesses on the same premises). If and when plaintiff is denied permission to open another
such business because of this restriction, it may be able to satisfy the elements of standing,
which require an injury in fact, a causal relation between the injury and the challenged
conduct and a likelihood that the injury will be redressed by a favorable decision, Lee v. City
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of Chicago, 330 F.3d 456, 468 (7th Cir. 2003) (citing Lujan v. Defenders of Wildlife, 504 U.S,
555, 560-61, 119 L. Ed. 2d 351, 112 S. Ct, 2130 (1992)). At this time, when plaintiff has not
shown that it is suffering or about to suffer "an invasion of a legally protected interest that is
concrete and particularized,” id., this court lacks jurisdiction to entertain plaintiff's challenge

to the ordinance as preempted by state law,

As to the second challenge, plaintiff has not established any conflict between the

state’s [**19] requlations of plaintiff's payday loan and currency exchange operations and
the ordinance. The state regulations concern licensing and the regulation of consumer
transactions, including record keeping and limitations on advertising. They have nothing to
do with hours of operation or location of businesses.

[*808] Plaintiff maintains that the ordinance "violates the spirit of the state regulatory
system by disallowing legitimately licensed businesses from operating.” Pit.’s Br., dkt. # 4, at
46. Plaintiff misstates the effect of the ordinance. It does not prevent legitimately licensed
businesses from operating; it merely says where they can operate and during what hours, It
does not violate the spirit of the state regulatory system,

Plaintiff cites a Wisconsin case, Anchor Savings & Loan Ass'n Co. v. Madison Equal
Opportunities Comm’n, 120 Wis, 2d 391, 355 N.W, 2d 234 (1984), in support of its position,
but that case is nothing like this one. In Anchor Savings, the issue was whether a state-
chartered savings and loan had acted properly in denying a loan to a divorced man. The
savings and loan had considered the applicant's court-crdered support and maintenance
payments [**20] as fixed expenses, disqualifying him for a loan, whereas if he had been
married, the same money would have deemed flexible expenses and he would have been
granted a loan. The applicant complained to the Madison Equal Opportunities Commission,
which held that Anchor had violated a local ordinance prohibiting creditors from
discriminating on the basis of marital status. Anchor appealed, contending that the City
lacked authority to requlate its lending practices. The Supreme Court of Wisconsin agreed,
holding that the commission’s decision conflicted with the comprehensive legisiative scheme
governing all aspects of credit and lending.

Telling a state-chartered savings and loan association how to calculate a loan applicant's
qualifications for a loan is a far cry from telling a state-licensed payday loan operation
where it may locate its business and what hours it may operate. These latter matters have
nothing to do with the state’s legislation and regulations regarding the loans themselves and
the licensing and responsibilities of loan providers.

I conclude that defendant has shown that it is entitled to summary judgment on all of the
claims raised by plaintiff in its complaint. [**21]

ORDER

IT IS ORDERED that defendant City of Madison's motion for summary judgment is GRANTED.
The clerk of court is directed to enter judgment for defendant City and close this case.

Entered this 31st day of August, 2004,
BY THE COURT:
BARBARA B. CRARB

District Judge
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In your letter of February 27, 2003, you have requested the advice of this office concerning the
range of information that can be considered by the Board of Zoning Appeals (“Board”) when
interpreting and applying the criteria set forth in the Zoning Code (“Code™) for issuance of
special-use permits to “payday loan™” or “title loan™ agencies (sometimes collectively. referred to
in this opinion as the “payday loan” industry). Section 295-311-2-d-1 of the Code, sets forth the
following as one of the criteria applicable to evaluation of any application for a special-use
permit:

Protection of Public Health, Safety, and Welfare. The use will be designed,
located, and operated in a manner so that the public health, safety, and welfare is
protected.

The question concerning the scope of the Board’s authority has arisen as a consequence of
certain business practices associated with the operation of “payday loan” or “title loan” agencies,
which have engendered controversy. These include such matters as lending practices, interest
rates, and loan “rollovers.” Your question is directed at whether such matters may be considered
by the Board as factors governing its determination on special-use permit applications submitted
by such businesses. We have additionally reviewed correspondence that has been transmitted to
you by counsel for Payday Loan Store of Wisconsin, Inc., an applicant for three special-use
permits that are now pending before the Board, and for Legal Action of Wisconsin, Inc., an
opponent of the pending applications. Given that these permit applications refer to “payday
loan” agencies, our discussion will focus upon that line of business; we note, however, that we
S are not aware of any distinction between “payday loan™ and “title loan” agencies with respect to
S the specific issue raised by your letter of February 27, 2003.
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A “payday loan™ agency (more precisely entitled a “deferred Ideposit” agency) is a business that
provides short-term loans to individuals at very high rates of interest. Typically, in a “payday
loan” arrangement, the following steps occur:

L. The borrower will provide to the lender items such as a paycheck stub, photo
identification, and/or a recent bank statement;

2, The borrower then completes a loan application and submits a post-dated check to the
lender and in return receives cash proceeds of the loan, which will be less than the face
-amount of the check;

3. The post-dated check is then held by the lender until the loan is due—usually a period of
twe weeks or thereabouts reflecting the fact that such loans are generally intended to get
the borrower through the period until his or her next payday (hence the term “payday
loan™); and

4, At the due date, the lender will deposit the check unless the borrower is able to pay the
loan in full (generally the face amount of the check) at that time or unless the lender and
the borrower agree to “roll over” the loan for an additional period.

The “payday loan” industry is regulated by the Wisconsin Department of Financial Institutions
under § 138.09, Wis. Stats. and other applicable statutes, particularly the Wisconsin Consumer
Act (chs. 421-427, Wis. Stats.) and its implementing regulations, which may be found at Wis,
Adm. Code ch. DFI-Bkg 80. One noteworthy feature of this regulatory scheme is that loans
made thereunder that are either “precomputed” or “based upon the actuarial method,” afier
October 31, 1984, are not subject to any maximum interest-rate limit. § 138.09(7)(bp), Wis.
Stats.

With the foregoing in mind, we now tumn to a discussion of the applicable legal principles. The
pending permit applications request the issuance of a special-use permit. A “special use” is
defined in § 295-102-619 of the Code as follows:

SPECIAL USE means a use which is generally acceptable in a particular zoning
district but which, because of its characteristics and the characteristics of the
zoning district in which it would be located, requires review on a case-by-case
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basis to determine whether it should be permitted, conditionally permitted, or
denied. ‘

Thus, a “payday loan” agency is a lawful use, the operation of which both the State and the City
have seen fit to permit. Whether such a use will, in fact, be permitted to operate at any particular
location is subject to case-by-case review by the Board, in accordance with the special-use
permit criteria set forth in § 295-311-2-d of the Code. The key in this respect is case-by-case
review. If a type of use is designated as a “special use” in a particular zoning district, the Board
cannot simply permit or ban all such uses on a blanket basis, but must instead perform that
review with respect to each application, as directed by the Code.

The extent of the Board’s discretion in evaluating special-use permit applications submitted by
“payday loan” agencies and similar businesses is governed by the measure of the City’s “police
power.” The Code (ch. 295, Milwaukee Code of Ordinances) represents a traditional and
extremely well-established vehicle for the exercise of police powers vested in the City. See §
62.11(3), Wis. Stats.; Willow Creek Ranch, LLCv. Town of Shelby, 2000 WI 56, 235 Wis.2d 409,
611 N.W.2d 693; State ex rel. American Oil Company v. Bessent, 27 Wis.2d 537, 135 N.W.2d
317 (1965). Indeed, the adoption of a comprehensive zoning code represents the primary vehicle
by which a municipality promotes the public health, safety, and welfare through regulation of the
use of land within its jurisdiction. Village of Euclid OH v. Ambler Realty Company, 272 U.S.
365, 47 S.Ct. 114, 71 L.Ed. 303 (1926); Village of Belle Terre v. Boraas, 416 U.S. 1, 94 S.Ct.
1536, 39 L.Ed.2d 797 (1974); City of Milwaukee v. Leavirt, 31 Wis.2d 72, 142 N.W.2d 169
(1966). Notably, the literal text of § 295-311-2-d-1 of the Code, setting forth the special-use
criterion referenced in your letter of February 27, 2003 is stated in explicit police-power terms—
i.e., whether the use in question “will be designed, located, and operated in a manner so that the
public health, safety, and welfare is protected.” The Board has broad discretion to hear
testimony and apply this criterion to the full extent necessary to assure protection of the public
health, safety, and welfare. The City, in the exercise of its police-power, has delegated this
authority to the Board,

The question before us thus concems the legitimate extent of the Board’s authority to regulate
the operations of the “payday loan” industry as an exercise of its delegated police powers and
under the “public welfare” criterion of the special-use permit ordinance, § 295-311-2-d-1 of the
Code. We have found no cases directly relevant to this inquiry, but we can provide some
guidance through the application of well-established principles.
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It cannot be fairly disputed (and counsel for Payday Loan Store of Wisconsin, Inc.
acknowledges) that the Board may exercise such regulatory authority over traditional land-use
criteria, including (but not necessarily limited to) those enumerated in the special-use conditions
set forth by §§ 295-311-2-d-2 through 2-d-4 and 295-311-e of the Code. It also cannot be fairly
disputed (and counsel for Payday Loan Store of Wisconsin, Inc. also acknowledges) that the
definition of a “special use” set forth in § 295-201-619 of the Code authorizes the Board “to
conduct a location specific inquiry to see if the proposed special use creates conflicts with the
characteristics of the location and surrounding neighborhood.”

The difficulty is that your inquiry reaches beyond consideration of traditional land-use criteria or
other site-specific considerations. It implicates the broader question of whether (and if so, to
‘what extent) the Board may exercise its delegated police powers to regulate the lending practices
and other business conduct of the “payday loan” industry—and, if it disapproves of that conduct,
whether it may consequently deny or limit the issuance of special-use permits to applicants from
that industry. This question is far more problematic, particularly as this industry is, as earlier
noted, a lawful enterprise that the State has not chosen to prohibit or (in the case of interest rates
charged on loans made after October 31, 1984) even to limit. Thus, we must consider whether
the Board may intervene in an area where the State has chosen not to.

The available case law provides no reliable guidance applicable to this specific context. We
have found two Wisconsin cases supporting a broad construction of the type of “public welfare”
criterion implicated here. In those cases, however, the secondary impacts of the land use in
question were significantly more tangible and directly applicable to the general public than the
comparable adverse secondary impacts here (i.e., the risk of loan defaults by “payday loan”
customers and the resuliant financial distress and potential bankruptcies).

First, we consider the decision of the Wisconsin Supreme Court in Edward Kraemer & Sons, Inc.
v. Sauk County Board of Adjustment, 183 Wis.2d 1, 515 N.W.2d 256 (1994). In that case, the
Court upheld the board’s broad discretion to consider generalized effects on public welfare in its
evaluation of an application submitted by a mining corporation for a “special exception” that
would authorize it to extract minerals on land zoned for agricultural use. The Court specifically
rejected the contention that the board’s discretion was limited to consideration of only the
specific standards enumerated in the zoning ordinance applicable to “mining extraction”
activities and ruled that the board may also consider standards of general applicability that may
be pertinent to consideration of the impact of a proposed use upon the “public welfare.” In this
respect, the Court stated as follows:
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. - . [TThe “public health, safety and welfare” standard, is a general standard that
provides the Board with flexibility and discretion to consider how a proposed
special exception could affect the public welfare. The standard allows the Board
to consider pofential harm to individuals living near the proposed mineral
exiraction site, including exposure to health hazards from the dust and threats to
safety posed by blasting. The public health, safety and welfare standard is also
broad enough to enable the Board to consider the generalized effects on the public
welfare that concern the Board in this case-—harm to the public that would resuit
from partial destruction of a natural area that both permit supporters and
opponents agree is of great geologic importance.

183 Wis.2d at 11, 515 N.W.2d at 260. The court also rejected the contention that the application
of the “public welfare” standard by the board constituted an impermissible delegation of
legislative authority. Jd, 183 Wis.2d at 14-15, 515 N.W.2d at 261-262. The environmental
harm described by the Court, however, was more directly related to the proposed land use and
more likely to affect the general public in the vicinity of the mine, than the risks of harm posed
by the grant of a special-use permit to a “payday loan” agency.

In a more recent case the Wisconsin Court of Appeals confirmed that the “general welfare”
component of the criteria applicable to special use permits may be broadly construed by boards
of appeal to include consideration of positive, community-wide secondary impacts of a proposed
use. Sills v. Walworth County Land Management Committee, 2002 W1 111, 254 Wis. 2d 538,
648 N.W.2d 878 [petition for review denied 2002 WI 109, 254 Wis. 2d 261 648 N.W.2d 477]
dealt with the review of the grant of a conditional use permit by the Walworth County Land
Management Committee. The facts in that case involve a request to permit the creation and
operation of a public museum at a historic estate located on Geneva Lake. In reaching its
decision to grant the conditional use permit, the Walworth County Land Management Committee
considered not only traditional zoning factors such as traffic and impact upon property values but
also the historic benefit of preserving the site as a public museum.

The Court of Appeals, in upholding the Committee’s decision concluded that “the phrase general
welfare” has a broad meaning encompassing a wide range of areas.” 648 N.W.2d at 883. The
Court went on to say that it was “ . . . persuaded that the general welfare is promoted by the
preservation of historical sites and maintenance of museurs to educate the public and to inspire
patriotism and respect for our history.” 648 N.W.2d at 884. As is the case with the Code, the
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Walworth County ordinance set forth as its stated purpose the promotion of the general welfare
of Walworth County, including comfort, health, safety, prosperity and aesthetics. 648 N.W.2d at
883. The decision supports a broad interpretation of the general welfare and acknowledges that
“the weight to be accorded all of this evidence was within the discretion of the Committee.” 648
. N.W.2d at 885, citing Delta Biological Resources Inc. v. Bd. of Zoning Appeals, 160 Wis. 2d
905, 915, 467 N.'W.2d 164 (Ct. App. 1991).

Similarly, zoning boards of appeal have been accorded considerable discretion to regulate
matters that influence the physical and visual environment, such as aesthetics and architectural
design. See, e.g., Gabriel v. Village of Wind Point, 157 Wis2d 668, 460 N.W.2d 800 (Ct. App.
1990); Racine County v. Plourde, 38 Wis.2d 403, 157 N.W.2d 591 (1968); State ex rel. Saveland
P.A. Corp. v. Wieland, 269 Wis. 262, 69 N.W.2d 217 (1955); McQuillin, The Law of Municipal
Corporations (2000 rev.), Vol. 8 at §§ 25.29-25.31. And, in a few contexts, zoning regulations
excluding certain businesses from particular zoning districts or sections of a local jurisdiction
have been upheld on the basis of proven adverse secondary impacts upon the general public in

those specific geographical areas. Such situations most frequently arise with respect to’

regulation of the location of adult bookstores and movie houses or other adult businesses. See,
e.g., City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986); Young v. American Mini
Theaters, Inc., 427 U.8. 50 (1976); however, the permissible scope of such regulation may not
extend so far as to ban an adult or other lawful use from locating anywhere within a jurisdiction.
Town of Wayne v. Bishop, 210 Wis. 218, 565 N.W.2d 201 (Ct. App. 1997).

Thus, while the available case law seems to accord significant discretion to the Board in applying
the “public welfare” component of the special-use permit criteria contained in § 295-311.2-d-1
of the Code, it does not indicate that that discretion is unlimited or that it might extend to
regulation of a “payday loan” agency’s lending and other business practices. Such matters have
no bearing upon the appearance or physical environment of the locations in which “payday loan™
agencies choose to operate; nor do they affect the compatibility between those agencies and

neighboring land uses. Nor does this situation resemble the adult-use context in the sense of -

implicating proven adverse secondary impacts upon the general public arising from the very
nature of the business and resulting from its location in particular zoning districts or areas of the
jurisdiction. While adverse secondary impacts may certainly be felt by that segment of the
“payday loan” industry’s customer base that falls into default on their loan-repayment
obligations, there is, to our knowledge, no proof demonstrating that the existence or operation of
the industry, in and of itself, is somehow inimical to the interests of the general public. Indeed, it
can be argued to the contrary—i.e., that the “payday loan” industry fills a needed market niche in
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providing short-term credit to a class of borrowers who, for a variety of reasons, find such credit
1o be necessary or useful, even at very high rates of interest and other loan charges.

A second item of concern is the significant possibility that a reviewing court would find State
preemption of regulation of the “payday loan” industry’s business practices. The police power
does not extend to matters preempted by State statute or regulation. Municipalities may not pass
ordinances or make regulations that “infringe the spirit of a state law or are repugnant to the
general power of the state.” Anchor Savings & Loan Assn. v. Madison Equal Opportunities
Commission, 120 Wis.2d 391, 396, 355 N.W.2d 234, 237 (1984); Fox v. City of Racine, 225 Wis.
542, 545, 275 N.W. 513, 514 (1937). Further, “a municipality cannot lawfully forbid what the
legislature has expressly licensed, authorized or required, or authorize what the legislature has
expressly forbidden.” Fox v. City.of Racine, supra, 225 Wis. at 545, 275 N.W. at 514; DeRosso
Landfill Company, Inc. v. City of Oak Creek, 200 Wis.2d 642, 651, 547 N.W.2d 770, 773 (1996);
Wisconsin’s Environmental Decade v. Department of Natural Resources, 85 Wis.2d 518, 529,
271 N.W.2d 69, 74 (1978).

In this instance, the legislature has passed a comprehensive statutory scheme for the regulation of
all branches of the credit industry (including its “payday loan” component), including provisions
for regulation of rates of interest (ch. 138, Wis. Stats.) and of the industry’s consumer-lending
practices (chs. 421-427, Wis. Stats.). Significantly, in § 138.09(7)(bp), Wis. Stats., the legislature
made, and consciously expressed, its choice not to impose any fixed maximum rate of interest
upon the precise categories of loans most commonly offered by “payday loan” agencies. This
statutory scheme is supplemented by a regulatory regime under the auspices of the Department
of Financial Institutions. In Anchor Savings & Loan Assn. v. Madison Equal Opportunities
Commission, supra, the Wisconsin Supreme Court ruled that the City of Madison did not have
the power to regulate the credit practices of a state-chartered savings and loan association,
invalidating an ordinance barring discrimination in mortgage lending on the basis of marital
status on the grounds that it was pre-empted by state legislation. Notably, this included the
legislature’s adoption of “a complex and comprehensive statutory structure dealing with all
aspects of credit and lending in ch. 138, Stats,, which governs rates of interest, variable rate
contracts, federal rate parity, residential mortgages and credit discrimination.” 120 Wis.2d at
397-398, 355 N.W.2d at 238. The Supreme Court also specifically rejected the contention that
the Madison ordinance came within the City’s “home-rule” powers under Art. XI § 3(1). Not
coincidentally, the subject matter of the Anchor Savings & Loan case is closely related to that

encompassed by this opinion, and the source of the State preemption in that case is one of the ’
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very same chapters of the Wisconsin Statutes (ch. 138) implicated in the regulation of the credit
practices of the “payday loan” industry. :

We have also searched for non-Wisconsin cases that might provide guidance on the issue of the
application of zoning regulations to the “payday loan” industry, and have found two such cases,
both from Missouri. The decisions in these cases, however, are not directed to the specific
inquiry raised by your letter and are thus of limited value. In State ex rel. Sunshine Enterprises
of Missouri, Inc. v. Board of Adjustment of the City of St. Ann, 64 8.W.3d 210 (Mo. Sup. Ct.
2002), the Missouri Supreme Court invalidated a local zoning ordinance prohibiting the location
of “short-term loan establishments” anywhere within the City of St. Ann, on the grounds that it
conflicted with a state statute classifying “personal services” businesses and financial institutions
as “‘permitted uses” within “general commercial districts.” Although Wisconsin appears to have
not adopted a comparable statute, this decision is consistent with the general principle, noted
above, that “a municipality cannot lawfully forbid what the legislature has expressly licensed,
authorized or required.” In Missouri Title Loans, Inc. v. City of St. Louis Board of Adjustment,
62 8.W.3d 408 (Mo. Ct. App. E.D. 2001), the Missouri Court of Appeals upheld a determination
by the board to deny a conditional-use permit to a “title loan” agency on the basis of an
evidentiary record indicating that the grant of that permit would decrease neighborhood property
values, increase traffic, and attract undesirable business invitees. Such a determination,
however, was not premised upon a general “public welfare™ conditional-use criterion comparable
to § 295-311-2-d-1 of the Code and would be more akin to an application of a protection-of-
property criterion such as that found in § 295-311-2-d-2 of the Code.

Thus, while we do not necessarily agree with the suggestion of counsel for Payday Loan Store of
Wisconsin, Inc. that the “public welfare” criterion set forth in § 295-311-2-d-1 of the Code refers
only to matters related to “land use,” we do not believe that the scope of that criterion is
unlimited. The text of the Zoning Code states that a special-use permit shall not be granted
unless the Board makes a finding that the proposed use will be “operated in a manner that the
public beaith, safety, and welfare is protected.” That text does encompass not only “land use”
issues, but also those matters within the traditional reach of the City’s police powers under §
62.11(5) Wis. Stats. We caution, however, that there is a significant risk that it would not
encompass any attempt to regulate the lending or other business practices of the “payday loan”
industry, and that the courts may very well invalidate any determination by the Board upon an
application submitted by a “payday loan” agency based in whole or in part upon any such
attempt.  Further, we believe that any such attempt may be preempted by existing State

27
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legislation and administrative regulation applicable to regulation of the credit practices and
related operations of the “payday loan” industry.

If you have any further questions concerning this matter, please contact this office for further
guidance.

Very truly yours,

LEY
City Attorney

g0

THOMAS O. GARTNER
Assistant City Attorney

S S, Mutoamall,

STUART S. MUKAMAL
Assistant City Attorney

SSM:lmb
1082-2003-760:67047
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LEGAL AID SOCIETY OF MILWAUKEE, INC.

229 Fast Wisconsin Avenue, Sutte 200
Milwaukee, Wisconsin 53202-4231
{In the historic Railway Exchange Building, southwest corner of Wisconsin & Broadway)
Telephone: (414) 765-0600
Fax: (414) 201-5488

September 24, 2003
Mr. Craig Zetley
Chairperson
Board of Zoning Appeals for the City of Milwaukee
809 North Broadway, 1* Floor
Milwaukee, WI 53202

Alderman Don Richard;

City of Milwaunkee Common Council
200 East Wells Street

Milwaukee, WI 53202

RE: Item No. 25065, Variance Application of First Payday Loans of Wisconsin for Payday
Loan Operation at 6902 North 76% Street

Dear Chairman Zetley and Alderman Richards:

This letter is submitted in opposition to the pending variance request from First Payday Loans of
Wisconsin, an Illinois company, to operate a payday loan store at 6902 North 76 Street,
Milwaukee. Legal Aid opposes the pending application because of the adverse effects expanded
payday lending operations will have in the City of Milwaukee--effects that would be inconsistent
with the “public interest.” The City Attorney’s Office has ruled that BOZA, according to
available case law, is accorded “significant discretion...in applving the ‘public welfare’
component of the special-use permit criteria contained in § 295-311-2-d-1 of the [Zoning] Code.”
(May 7, 2003 letter from the Office of the City Attormey to BOZA.) A variance request must
meet a sirnilar “public interest” standard.

Legal Aid, accordingly, submits three concrete bases for the Board of Zoning Appeals to deny the
pending application based on appropriate “public interest” discretionary factors.!

! Materials referenced in this letter will be offered at scheduled hearings as attachments. The expertreport
of Professor Christopher Lewis Peterson is, however, enclosed. :

Ly Documentsiictters 2003 aeileyrichards no 25065 variance wpd
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1. Adverse Impact Resulting From the “Clustering” of Pavday Lendine Operations:
The Oversaturation of 76" Street

The proposed location at 6902 North 76™ Street will likely overload northwest neighborhoods of
the City of Milwaukee with clusters of high-cost, long-term debt pushers. As of February 2003,
Legal Aid determined that, of the 69 payday lending locations in Milwaukee County, 61% were
located within city limits. Other “fringe banking” businesses follow the same pattern: 86% of
the check cashers or currency exchanges in the Milwaukee County are located within the city;
and 100% of the pawnbrokers in Milwaukee County are located within the city. These

operations have not just “clustered” within the City of Milwaukee, as opposed to outlying areas,
the easily observable fact is that these businesses tend to cluster in certain areas or neighborhoods
of the city. As of February 2003, 61% of the payday loan store locations in the City of
Milwaukee were located on just three thoroughfares.

The one City of Milwaukee street that contains more payday lending than any other is 76" Street,
which already has eleven outlets on that street, and another five within ten blocks. Along 76"
Street, there was one cluster at 3906, 4750, 4760 and 4847 North 76™ Street, plus 7600 W.
Capitol Drive. Another cluster was found at 5910, 6404, 6520, 6863 and 6864 North 76" Street.
A final cluster was found at 7941 and 8066 North 76" Street.

The obvious fact is that First Payday loans now intends to add to this payday loan imbalance on
North 76" Street, by adding a location at 6902 North 76" Street. Circumstances will only worsen
if the payday loan applicant, QC Financial, is allowed to open up an outlet at 6454 North 76"
Street.

The oversaturation or clustering of other payday loan and fringe banking operations in city
neighborhoods predictably has negative consequences for other businesses in the area. This
clustering effect tends to suggest to visitors, and other prospective business developers, that these
particuiar neighborhoods are troubled by high numbers of credit-risk residents. Of course, the
clustering effect ends up denigrating the quality of these neighborhoods, when the truth is that
they have viable economies with large numbers of hardworking, income-producing, asset-
building families. The clustering effect of fringe banking businesses (including payday lenders),
in short, sends the wrong message--certainly, a message that is contrary to the economic
development interests of the city and the public welfare. These adverse impacts are detailed by
Christopher Lewis Peterson, University of Florida, Levin College of Law, in his expert report to
BOZA.

vy Documentsistters 2003 aetley-richards 1o 25065 wiriinee wpd ‘/}'O
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Given the tendency of these businesses to oversaturate these areas and to cluster on particular
thoroughfares, many municipalities are now turning to licensing maximums and per capita
formulas. St. Joseph, Missouri, for example, has proposed to limit payday lending operations to
one outlet for every 15,000 residents. If that formula were used in the City of Milwaukee, the
city would welcome no more than 40 payday loan outlets. However, as of F ebruary 2003, the
city had already exceeded that number, and now First Payday Loans and others plan to make the
numbers even higher.

2. Adverse Impact of Pavday Lending on Nonprofit Services: The Increased Burden

on Consumer Counseling Nonprofits

It is fairly predictable that expanded payday loan operations in the City of Milwaukee will lead to
an increasing burden on the resources of nonprofits, such as Consumer Credit Counseling
Services (CCCS). These charitable entities, usually funded by local United Way campaigns with
every limited dollars, have reported serious increases in client numbers and problems directly
attributable to payday lending excesses. For example, the following newspaper accounts are
relevant:

July 9, 2000, The Record: “It's been a real problem,” said Sue Becerra, Bxecutive
Director of the Consumer Credit Counseling Service of Mid-Counties, a Stockton-
based non-profit that helps people overcome debt. “The number of clients we’ve
seen who’ve gotten in trouble over payday loans has increased 500% over the last
vear.””

January 31, 2000, Akron Beacon Journal: Bob Frazer of Dayton Consumer Credit
Counseling Services szid “His surveys show that the average CCCS client has 4
open, or unpaid, payday loans and that some have up to 30. Said Frazer, ‘It’s a
trap.””

September-19, 1999, Dayton Daily News: “Officials from the Consumer Credit
Counseling Services of Miami Valley as well as the Legal Aid Society of Dayton,
said that they are serving more clients who try to bale themselves out of financial
waterfalls with payday loans only to se¢ them eventually file for bankruptcy.”

February 21, 1999, Indianapolis Star: Melinda Wright of Consumer Credit
Counseling Service “noted a sharp increase in clients with payday loans in the
past 6 months.”

Cindy Doeomentstlerters 100 wetierichards 2o 29065 virfance. wid
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Payday lending has had a similar effect on the nonprofit services offered by the Legal Aid
Society of Milwaukee. The City of Milwaukee should be concerned about the negative impact
that may result from expanded payday lending operations insofar as they draw down the limited
nonprofit resources available to assist financially-stressed families.

Likewise, the City of Milwaukee should be concerned about the drain that will result on the court
systems, state and local consumer protection agencies, as well as the effects that will follow for
other local businesses, such as landlords, telephone companies, utilities, and medical providers,
Typically, payday lenders, with their far more aggressive collection efforts, nose out these vital
service industries when “short-term” payday loans overwhelm their customers with spiraling
long-term debt. These adverse impacts are also detailed by Assistant Professor Christopher
Lewis Peterson of the University of Florida, Levin College of Law, in his expert report for
BOZA.

‘3. FKirst Payday Loans’ Misleading Operation Plan: The Long-Term Debt Coverup

First Payday’s “plan of operation” which was filed with BOZA on June 20, 2003, deliberately
misstates, in our view, the nature of the operation and its goals. First Payday (at page 1) states:

“Our goal is to ensure that individuals have an opportunity to receive short-term,
small personal loans, typically under $500, when an emergency arises. The loans
that we offer are not offered by other lending institutions because of the
adrministrative costs and burden. Our lending office is specialized to assist people
who typically have a difficult time obtaining emergency funds.”

(Emphasis added.)

There are at least three findamental flaws in this “plan of operation” description. First, it has
been firmly established through scholarly research that payday lenders cannot operate as
profitable businesses if their customers were to receive just single installment loans for one,
short, single loan term. By representing their product to be “short-term” loans, First Payday
misrepresents the true “long-term” debt consequences of its business. Indeed, the payday lending
business model requires that customers become chronic borrowers, burdened with Jong-rerm debt
through the process of repeated “rollovers™ or renewals of their short-term loans. Payday lenders,
such as First Payday, make money by getting desperate consumers to take out multiple short-term
loans so that they can be rolled over into long-term debt. This point is well-documented in the
article by Dr. Michael A. Stegman, MacRae Professor of Public Policy and Business s the
University of North Carolina at Chapel Hill, in his Economic Development Quarterly article,

Ciindy Do 200Fentiey-richards ao 25065 virimnce wikd

10



Mr. Craig Zetley
Alderman Don Richards
September 24, 2003
Page 5

February, 2003 entitled, Payday Lending: A Business Model that Encourages Chronic
Borrowing.

In another study, Professor John P. Caskey, Professor of Economics at Swarthmore College,
reviewed raw data gathered by the Wisconsin Department of Financial Institutions specific to
payday loan customers in the State of Wisconsin. His conclusions directly contradict the claims
of First Payday. Caskey concludes in his April 2002 report, The Economics of Payday Lending,
at page 25:

“[TIhe data are consistent with the charge that more payday loan customers are
frequent borrowers who may well be trapped in a persistent and costly debt cycle.
Over 40% of the longer-term payday loan customers in Wisconsin, for example,
had 20 or more loan transactions over the course of a year. Assuming that they
borrowed the average amount for Wisconsin customers ($245) and that they paid
an average finance charge ($49) with each transaction, they would have each spent
at least $980 in finance charges in order to keep a $245 loan outstanding for most
of a year.”

Second, First Payday represents that it is offering loan products that “are not offered by other
lending institutions....” However, as explained in greater detail above, the City of Milwaukee has
been inundated with payday lending and auto title lending outlets. There simply is no shortage of
alternative financial service institutions, especially in the geographic area proposed to be served
by First Payday on North 76 Street,

Third, payday lenders, such as First Payday, do not provide debt counseling services or any other
service that is “specialized to assist people” in the best ways to deal with their needs for
emergency funds. In fact, the payday lending business model requires that lenders offer their
products for the undisclosed, yet paramount purpose of dragging customers into chronic, long-
term, high-cost debt. This paramount purpose completely negates any business purpose o
provide “specialized” assistance in the form of debt counseling or debt management services.
The Board of Zoning Appeals should note that First Payday’s plan of operation materials
noticeably omit any reference to the annual interest rate, annual percentage rate, the finance
charges, the return check charges, the delinquency charges, and other costs or charges that it
plans to impose on its customers. Inasmuch as it is the applicant’s burden to establish that its
operations will be run consistent with the public welfare, and given First Payday’s history of
excessive loan charges, more information should be disclosed. ‘
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CONCLUSION

For the foregoing reasons, the Legal Aid Society of Milwaukee submits that the proposed
expansion of payday loan outlets to include the First Payday location at 6902 North 76™ Street is
contrary to the public interest. Further, we doubt that First Payday can establish either the
“exceptional circumstances” or “hardship” elements that must also be proven to obtain a zoning
variance. :

Very truly yours,

AL AID SOCIETY OF MILWAUKEE, INC.

AMES A. WALRATH
xecutive Director

JAW/NVIv
Enc,
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Payday Loans: Everything
You Need to Know, or More

Wisconsin Payday Loan Forum
Madison, WI
September 22, 2005

Jean Ann Fox, CFA
0 jafox@erols.com

0y 757-867-7523

0 www.consumerfed.org

C1 Consumer Federation of America is a
non-profit association of 300
consumer groups, established in 1968
to advance the consumer interest
through research, education and
advocacy.

Payday Loans: Quick Cash for Cold
Checks or Debits o

& Borrower writes a check for loan
amount and fees/authorizes debit

{I Lender gives cash foan and holds
checlk/debit authorization until
payday

1 On due date, borrower redeems the
check with cash, lets lendar deposit
check, or pays the finance charge to
roll over loan




Payday Loan Market

& Industry claims 100 million loans, $6
billion paid to borrow about $40
billion 2004, 22,000 retail payday
loan outlets, growing 15% a year

U Payday loan stores, pawn shops,
chack cashers, other storefronts

3 Payday loans via Internet, telephone

O Inctustry:Coﬂsolidating,’Cashing in

What makes payday lending
predatory?

[} Extremely expensive

O Little or no underwriting

{3 Risks a valuable asset

O Fosters coercive collection tactics

0 Unaffordable repayment terms

£1 Ruses to evade consumer protections

0 Lack of recourse for consumers,
mandatory arbitration ciauses




High Cost and Short Terms

{1 Payday loans cost from $15to $30 to
borrow $100. Average APR 470%

£} Loans are for $100 to $1,000,
typically around $350 plus finance
charge

I Loan term averages 14 to 15 days,
due in full on next payday

U NSF fees for returned checks extra

Low Risk to Lenders B

L) ACE report to SEC 3.97% loan loss as
% of matured loan veiume

L1 AA IPO 1.5% loaned in 2003 not
recovered, not counting NSF fees

[0 Motley Fool says 2% PDL default rate
0O Missouri 5.4% loans charged off

{0 Colorado annuyal report 4% write off
[J Florida reports 29% default

Who Uses Payday Loans?

3 Have a job or [J Younger
steady £ Female
income/benefits 1 tow to middle

O Have a bank Income
account 03 Credit constrained

1 Have ID

0 Clear TeleTrack or
other datahase
Hquiry

O Low/no savings
0 Convenience driven




Vulnerable Groups of Consumers
Targeted

03 African American communities are twice or
three tirmes more likely to have payday
lenders than predominantly white
commiunities

8 Military bases are targeted by payday
lenders

O Woman make up 64% of custorners,
industry funded study

01 Hispenic consurmers targeted in Pima
County Study

Wisconsin DFI Study 2001

0 54% women, 46% maen, age 39
O 64% renters, 22% home owners
O Average net income $18,675,
average gross income $24,673
1 14 day loans, 542% APR, $246

average loan amount with $49.73
finance charge

{1 53% loans were rolled over
(1 22% rolled twice, 17% rolled >5x

Repeat Borrowing Life Blood of
Payday Loan Industry

11 91% of al payday joans made to repeat
berrowers with five or more loans per year
(CRL)

00 79% of ivans made to iong-time custormers
are same day renewals or new loans before
payday (W] Caskey)

3 Average lowa borrower had over 12 loans
per year at single lender

[1 FastBucks: 80% of customers buy back
checks before loan is due




Check Holding Leads to
Coercive Collection Tactics

00 Check bounces, two NSF fees added
[J Bad credit rating on check databases
0 Default reported to credit bureaus

D Lender sues to collect on “bad” check
E1 Some threaten criminal prosecution
[ Some threaten court martial

O Repeat ACH attempts rack up fees

Signing Away Your Rights

3 Mandatory arbitration clauses
{J Agree not to file for bankruptecy

L3 Agree not to join or bring a class
action lawsuit

0 Voluntary wage assignment

£ Agree to leave bank account open
urtil loan repaid

Legal Status of Payday Lending

0 35 states and DC authorize payday
tending with safe harbor from usury

U 2 states have no usury caps or
substantive payday loan regulations

3 13 states prohibit through usury and
small loan laws {counting Arkansas)




Ruses and Scams to Evade
Laws

L1 Thinly-veiled retail transactions with a
rebate, phone card saies, Internet
access with a rebate

{3 Sham lease arrangements, sale-
leaseback, cash “leasing”

3 Rent-a-bank payday lending
L3 Rent a lender from SD or MO
£ Credit Services Organization

FDIC and Rent-a-Bank Lending

(3 Issued revised guideline that more
than three months of icans in last 12
months unsafe for bank partners. Big
hit on publicly traded lenders.

(0 Issued cease and desist order to
County Bank of Rehoboth Beach, DE
to improve unsafe and unsound
banking practices

O First Fidelity Bank pulled out of NC




2005 Legislative Battles

{1 Industry bill killed in Texas, Maine, NC

1 Bils Re&din in Michigan, Pennsylvania,
Scouth Carolina

(3 Cornpromise bills enacted in Illinois and
Nevada

[ Industry amendments passed in Ohio,

North Dakota, Kansas, Rhode Island;

stopped in KY

Advocates’ bills defeated in Virginia,

Washington, New Mexico, Iowa, Arkansas,

Okfahoma, Utah, West Virginia, Missouri

i}

Legislative Trends

3 Industry biils advance in MI and PA
03 “No Limit” states, NV, I, new laws
[ Higher loan limits in WA, OH, IL, RI

[3 VA and ND clarify that state law
applies to Internet loans

[J "Military Protections” for GA enacted
in VA, WA, TX

[0 Database added in ND

Local Ordinances

O Pima County/Tucson zoning
ordinances proposed

L1 Jacksonville, FL/Duval County
ordinance, rate cap for loans to
mifitary

{1 Naticnal City, CA proposed local
ardinance




New Mexico AG Proposed Regs

[1 Rates above S4% APR pawn unfair
1 Term less than four months unfair

1 Loan for more than 25% monthly
Income unfair, must underwrite

I3 Paying one foan with another unfair
O High risk of loss of collateral unfair

State and Local Enforcement

{1 DC AG stopped debits to pay loans

1 NC Banking Commissioner case on
Advance America, bank pull-out

1 WA AG and DFI case against payday
lender threats of criminal action

1 NY, CO, KS, MA cases against
unlicensed Internet lenders

O IN and AR cases on Internet access
with a rebate ruse

Questions?







1 Updated 03—04 Wis. Stats, Database
UNOQFFICIAL TEXT

INGURANCE 424.204

CHAPTER 424
CONSUMER TRANSACTIONS — INSURANCE

SUBUHAPTER 1
GENERAL PROVISIONS

424,141
424,102
424,103 enesal definiions,
SUBCHAPTER TI
CONSUMER CREDIT INSURANCE
424200 Definition “consumer credit insarance”.
424207 Charge for insurance.

Conditions appiying to insurance to be provided by creditor

Muximuim charge by creditor for insur

Refund or cred required.

; refinancing and consofidation agreements,

Burance.

Amourt of nsurance.

Filing and approval of rates and forms,

SUBCHAPTER 11}

PROFPERTY INSURAMNCE

Restrictions op property Insurance.

424.286
424207
424 208
424204

424,301

c2 o ereditor’s in
Hation by cvedfior
Cenceliation by customer,
SUBCHAPTER 1V
OTHER INSURANCE PRODUCTS
01 Cencellation by customer.
02 Insurance cancelution credit or payment.
SUBCHAPTER Y
INSURANCE PRACTICES
False, misteading or deseptive Isunanze solict
REUrANCE Comminen afi
SUBCHAPTER Vi
ADMINISTRATION
Cooperation between administrator and commissioner of insucance.
Administrative action of commissioner of Insurance.

terest oniv.

424,601
424,602

Cross—reference! See definitions in s 421,301,

SUBCHAPTER
GENERAL PROVISIONS
4241601 Short title, This chapter shalt be known and may be

cited as Wisconsin consumer act-—insurance.
History: 1977 ¢. 239,

424,102 Scope. This chapter applies to agreements between
& creditor and a debtor under which insurance is provided or is to
be provided in refation to consumer credit transactions.

History:r 19710 239; 1973 ¢, 3.

Wisconsin consumer act—a critical analysis. Heiser, 37 MLR 380G,

Wisconsin consumer act—a freak out? Bacrets, Jones, 57 MLR 483,

424,103 Application of general definitions. The defini-
tions in 5. 421.301 shall apply to this chapter.
History: 1973 ¢, 3, 1981 ¢ 380 s, 253,

SUBCHAPTER 11
CONSUMER CREDIT INSURANCE

424.201 Definition “consumer credit insurance”,
“Consumer oredit insorance™ means insurance, other than insur-
ance on property, by which the satisfaction of debt in whole or in
part is 4 benelit provided, but does not include:

{1} Insurance issied as an isolated rransaction on the pat of
the ingurer not related to an agreement or plan for insuring custom-
ers of the creditor;

{2) Insurance indemnifving the creditor against loss due to the
castomer’s defaull; or

{3} With respeot to & motor vehicle consumer lease, a Jessor's
waiver of its contractual right to hold the lessee liable for any or
all of the gap amount, as defined in s, 429,184 (12}, if the walver
is granted witheut a separate charge,

History: 1977 ¢ 23%; 19 V3 tORE g 3419

424,202 Charge for insurance. (1) Exc

vided in this chiaprer and subject w the prov

es {8, 422.202), and maximam charges (s, 3222017 a credi-
p¢ 10 provide insurancs, and i contract for

gz for insurance separate from and in addidon to

¥
&

other charges. A creditor need not make a separate charge for
insurance provided or required by the creditor.

{2} This chapter does not authorize the issuance of any insur-
ance prohibited under any statute, or rule thereunder, governing
the business of insurance.

History: 1971 ¢. 239; 1991 a. 314,

424,203 Conditions applying to insurance to be pro-
vided by creditor. (1) When the parties agree that consumer
credit insurance shall be provided, at the time the indebtedness is
incurred there shall be delivered to the customer the individual
policy, a group certificate of insurance, a copy of the application
for such insurance or a notice of proposed insurance.

{2} The evidence of insurance provided pursuant to sub. (1)
shall set forth the name and home office address of the insurer, the
name or names of the customers, the premium or amount of pay-
ment by the customer, if any, separately for credit life insurance
and credit accident and sickness insurance, the amount, term and
a brief description of the coverage provided, inchuding all exclu-
sions and exceptions.

{3} Within 30 days of the date upon which the indebtedness is
incurred, the inswrer shall cause the individual policy or group cer-
dficate of insurance to be delivered to the customer if it is not
detivered at the time the indebtedness is incurred.

{(4) Within 10 days from the date the indebtedness is incurred,
the customer shail be permiited to return the policy, certificate of
insurance or the notice of preposed nsurance to the eradifor and
o receive a refund of any premivm paid for the insurance if the
customer is not satisfied with the insurance for any reason. Such
insurance shall then be void and the parties will be in the same
position as if no certificate, policy or notice of propesed insurance
had been issued. Conspicuous notice of the right to retumn the
policy, certificate of insurance or notice of proposed insurance
shall be farnished with or in the policy, vertificate or notice of pro-
nosed insurance.

{8) A viclation of this section is subject 1o 5. 425,303,

History: 187! . 239, 1973 ¢. 3 5. 59, 69; 1991 0. 314

424.204 Maximum charge by creditor for insurance.
{1} Except as provided in sub. (2}, if 2 creditor conaracts for or
receives & charge for insurance, the amount sharged for the insar-
ance may not exoeed the premiu charged by the bstrer, as

computed af the fime the chaie s cusiomer 18 detormined,
cox N ' any rate Gling red by faw and made by the

insurer with the commissionsr of insurance.

Unofficial text from 03-04 Wis. Stats, database. See prinfed 03-04 Statutes and 2005 Wis. Acts for official toxt under s. 35.18
{2} stats. Repori errors fo the Revisor of Statutes af (608) 266~2011, FAX 264-6878, httpufwww legis. state. wi.usirsh/
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REMEDIES AND PENALTIES 425.105

CHAPTER 425
CONSUMER TRANSACTIONS — REMEDIES AND PENALTIES

SUBCHAPTER ]
CREDITORS REMEDIRS

42 Short title.
4 Scape.
42 Accrual of cause of aetion; “default”.
42 g cight 1o cure defaul
423
4z
42 Uneonscionability.
42 Extortionate extensions of credit,
42 Picadings.
42 Na discharge from employment for gamishment.
4 Levy before judgment.
4 Stey of execution.
4 Bedy stischments,
SUBCHAPTER It

ENFORCEMENT OF SECURITY INTERESTS IN COLLATERAL
425201 Scope.
425202 Definition: “coliaterai™.
425203 Enforcement of merchant’s rights in eoliateral and leased goods.
425204 Voluntary surrender of collateral.

425205 Action {0 recover collateral.

Nenjudicial enforcement limbied.
Reatraining order o protect collatera! or leased goods; abandoned prop-
arty.
Customer’s vight 1o redeem.
Restrictions on deficiency judgmenis.
Computation of deficiency.
SUBCHAPTER i
CUSTOMER'S REMEDIES
Remedies to be Iherally adininistered.
Remedy and penalty for cerfain vickations.
Remedy and penalty for cerain T8
Bemedy snd penalty for certaln vickstions,
Transactions which are void.
Unenforeeable abligations.
Limitation of action.
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Cross—reference: See deflartions In 5. 431387,

SUBCHAPTER [
CREDITORS” REMEDIES

425.101 Short title, This chapter shall be known and may be
cited as the Wisconsin consumer act—remedies and penaltics,
History: 1971 ¢. 239,

425102 Scope. This subchapter applies to actions or other
proceedings brought by & creditor to enforce rights arising from
consumer credit fransactions and to extertionate exiensions of
credit under s, 425 108,

History: 1971 ¢, 239

Wisconsin consumer act—a ¢ritical analysis. Heiser, §7 MLR 380,

Wisgonsin consumer ok freak out? Barvest, Jones, 57 MLR 483,

425103 Accrual of cause of action; “default”. {1) Not-
withstanding any term or agreement to the contrary, no cause of
action with respect to the obligation of a customer in a consurmer
credit transaction shall accrue in favor of a ereditor except by rea-
son of a default, as defined in sub. (2).

{2} “Default”, with respect 0 a consumer credit transaction,
means without justification under any law:

(&} With respect to a transaction other than one pursuant to an
open—end plan; if the interval between scheduled payments is 2
months or less, o have outstanding an amount exceeding one fult
payment which has remained unpaid for more than 10 days after
the scheduled or deferred due dates, or the failure to pay the first
pavment or the last pavment, within 40 days of its schedaled or

eferred due date; if the interval between scheduled pavments s
mere then 2 months, o have all or any part of one scheduled pay-
ment unpaid for more than 60 days afier its scheduled or deferred
due date; or, if the transaction is scheduled to be repaid in a singde
payment, to have all or any part of the payment unpaid for more
thant 40 days after s scheduied or deferred due date. For purposes
paragreph the amount outstanding shall not mchude any
definguency or deferral charges and shall be compuied by apple-
ent first to the mstaliment most delinguent and then
mstallments in the order they come due;
respeci o an openrend plan, failure o pay when dus

{¢) To observe any other covenant of the transaction, breach
of which materially impairs the condition, value or protection of
or the merchant’s right in any collateral securing the ransaction
or goods subject to a consumer lease, or materially impairs the
customer’s ability to pay amounts due under the transaction,

{3) A cause of action with respect to the cbligation of a cus-
tomer in a consumer oredit transaction shall be subject o this sub-
chapter, including the provisions relating to cure of default (ss.
425.104 and 425,103),

{4} A cause of action arising from a transaction which resulted
in the creation of a security interest in personal property shall aiso
be subject to the limitations provided in subch. I1.

Iistory: 1971 0,239, 1973 ¢. 3; 1978 ¢, 407, 1979 ¢. 10; 1995 &, 225; 1997 2. 302.

When 1 lender was promptly inforred that a borrower had a velid disability insur-
anee claim that would cover payments, it was an unconscionabie practice to include
anunpaid monthly chazge that would be covered by the disability insurence in com-
puting the unpaid balance for purposes of establishing defhult, Bank One Milwaukes.
N.ALv. Harris, 209 Wis. 2d 412, 563 N.W.2d 543 (Ct. App. 1997}, 96-0903.

Creditor’s remedies under the Wisconsin consumer act. 1973 WBB No. 6.

425104 Notice of customer's right to cure default.
{1} A merchant who believes that a customer is in defauit may
give the customer writien notice of the alleged defaunlt and, if
applicable, of the customer’s right to cure any such default (5.
425.103).

(?) Any notice given under this section shall contain the name,
address and telephone munber of the creditor, a brief identifica-
tien of the consumer craedit ransaction, a statement of the natire
of the alleged default and a clear statement of the total pavment,
including an itemization of any delinquency charges, or other por-
formance necessary to cure the alleged defralt, the exact date by
which the amount must be paid or performance tenderad and the
name, address and telephone number of the person to whom any
pavment must be made, if other than the creditor.

History: 1971 ¢. 239,

Nuotive noed tot be given I the o rely past due and fully owed, mak-
ing bl for the customer Te = san i curment stefuy, Rosendale Swe
Bank v Schultz, 123 Wis. 2d 195, 365 M W24 913 (O, App. 198

155
425,108 Cure of default. (1) A merchant may not accelomie
the maturity of a conswmer credit mansaction, commence any

.

action except a8 provided in s, 425,208 (8}, or demand or take pos-

session of collateral or goods subject to & consumer fease other
than by accepting a veluntary semender thereof (5 4232043,

uniess the merchant belfieves the customer o be in dof

423103}, and ten ondy uporn the expirstion of 15 da

Y&

G
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425.105 REMEDIES AND PENALTIES
notice i given pursuant o s. 425,104 if the customer has the right
to cure under this section,

{2) Exceptas provided in sub. (3), for 15 days after such notice
is given, a customier may cure a defuult under a consumer credit
rransaction by tendering the amount of all unpaid installments due
at the time of the tender, without acceleration, plus any unpaid
delinquency or deferral charges, and by tendering performance
necessary o cure any defeult other than nonpavment of amounts
due. The act of curing & defanlt restores to the customer the cus-
torrer’s rights under the agreement as though no default had
oceurred.

(3} A right to cure shall not exist if the following occutred
twice during the preceding 12 months:

(a) The customer was In defanlt on the same transaction or
open-end credit plam

{b} The creditor gave the customer notice of the sight to cure
such previous default in accordance with 5. 425.104; and

{c) The customer cured the previcus default,

{4) With respect to consumer cradit transactions in which the
creditor has a security intevest in, and possession of, instruments
of documents, as each is defined in 5. 409.102 (1), which threaten
to decline speedily in value, this section does not restrict the eredi-
tor’s rights to dispose of such property pursuant te subch. VIof ch,
4G9 and the terms of the creditor’s security agreement,

History: 1971 ¢, 239; 1975 c. 407, 421, 199] a. 316; 2601 4. 10,

425106 Exempt property. {1} Except to the exsent that the
merchant has a valid security interest which is permisted by chs.
42§ w0 427 and 429 or has a lien under ch. 779 in such property,
or where the transaction is for medical or legal services and there
has been no finance charge acrually imposed, the Tollowing prop-
erty of the customer shall be exempt from levy, execution, sale,
and other similar process in satisfaction of a fudgment for an
cbligation ariging from a consumer credit transaction:

(z) Unpaid earnings to the extent provided in 5. 812.34.

(b} Clothing of the customer or his or her dependents, and the
following: dining table and chairs, refrigerator, heating stove,
cooking stove, radio, beds and bedding, couch and chairs, cocking
utensils and kitchenware and household goods as dofined in 12
CEFR 227.13 (d), 12 CFR 535.1 (g) or 16 CFR 444.1 (i) censisting
of furniture, appliances, one tetevision, linens, china, crockery
and personal effects inchuding wedding rings, except works of art,
electronic entertainment equipment, antigues and jewelry, to the
extent & nonpossessory securify interest in these household goods
Is prohibited under 12 CFR 227.13 {d), 12 CFR 535.2 (&) (d) or 16
CFR 444.2 {a) (4%

{c} Real property used as the principal residence of the cus-
tomer or the customer’s dependents, fo the extent that the fair mar-
ket value of such property, less all amounts secured by mortzages
and lens outstanding against it, is $15,000 or less; and

{d) Earnings or other assets of the customer which are required
to be paid by the customer as restitution under s. 973.29.

{2) With respect to process against marital property in satis-
faction of 2 Judgment for an obligation described under 5. 766.5%
{23 (b} arising from a consumer credit Tansaction, each SPOUSE 15
enitied to and may claim the exemptions under sub. (1), Fach
spouse is entitied to one exemption under sub, (13 (¢}, That
exemption is imited to the specified maximum dollar amouant,
which may be combined with the other spouse’s exempiion in the
same propenty of applied to different property included under the
$AME EXeMpPUOTL

{3) Nothing in this section shall be construed o displace other
provistens of taw which afford addidonal er greater protection to
the customer,

% void
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A proposat for monitoring the impact of increased wage pasnishment exemptions
under the Wizgconsin consumer act. 1974 WLR 466

425.107 Unconscionability. (1) With respect o 2 con-
sumer credit transaction, if the court a8 a matter of law fGads that
any aspect of the transaction, any conduct directed against the cus-
tomer by a party to the transaction, or any result of the transoction
is unconscionable, the court shall, in addition to the remedy and
penalty authorized in sub. (3}, either refuse to enfores the transac-
tion against the customer, or so limit the application of anY ueon-
scionable aspect er conduct to aveid any unconscionable result,

{2} Specific practices forbidden by the sdmisistraior in mies
promuigated pursuant e s. 426.108 shall be presumed to be
uncenscionable.

{3) Without limiting the scope of sub. (1), the court MAY COf~
sider, among other things, the following as pertinent to the issue
of unconscicnability:

(a) That the practice unfairly takes advantage of the lack of
knowledge, ability, experience or capacity of customers;

(b} That those enpgaging in the practice know of the inability
of customers to receive benefits property anticipated from the
goods or services invalved;

{c) That there exists a gross disparity between the price of
goods or services and their value as measured by the price at which
similar goods or services are readily obtainable by other custom-
ers, or by other tests of true value,;

(d) That the practice may enable merchants to take advantage
of the inability of customers reasonahly to protect their interests
by reason of physical or mental infirmities, illiterzcy or inability
to understand the language of the agreement, ignorance or lack of
education or similar factors;

(¢} That the terms of the transaction require customers to waive
legal rights;

{f; That the terms of the wransaction require customers o uprea-
sonably jeopardize meney or property beyond the money or prop-
erty immediately at issue in the ransaction;

(g) That the natural cffect of the practice would reasonably
cause or aid in causing customers to misunderstand the frus nafure
of the transaction or their rights and duties thereunder;

{(h} That the writing purporting to evidence the obligation of
the customer in the transaction confains terms or provisions or
authorizes practices prohibited by law; and

(1) Defnitions of unconscionability in statutes, regulations,
tulitgs and decisions of legislative, administrative or judisial bod-
ies.

{4) Any charge or practice expressly permitied by chs. 421 to
427 and 429 is not in isclf unconscionzbie but even fhough a prac-
tice or charge is authorized by chs. 421 to 427 and 429, the fotality
of a creditor’s conduct may show that such practice or charge 13
part of an unconscionable course of conduct.

{5} In addition to the protections afforded in sub. (1), the cus-
tomer shall be entitled vpon a finding of unconscionabitity 1o
recover from the credior or the person responsible for the uncon-
scionable conduct a remedy and penzalty i accordance with s,
425303,

History: 1970 ¢ 239, 1979 ¢ 89; 1095 a. 378,
When 1 fender was prompt
anee claim that id cover payme
an unpaid m charge thet wo

pting the g ce for purpod
NAL v Hams, 200 Wis, 24 4312, 363 N

vy the d
lishing defu E
24 542 (CL App. 1997,

60903,

425108 Extortionate extensions of credi. (1) Ifit is the
understanding of the creditor and the customer during any time
that an extension of credit is cuwsmnding, that delay in muking
repayment could reselt in the use of viclence fo cause rarm to the
person of property of any perion, Hie extension of crodit shall he
wnenforceable in accordance with 5, 425305 and e ¢
shall adititionally recover tripie the penalty provided in 5.

Unofficial text from 03—-04 Wis, Stats. database. See printed 03-04 Statutes and 2005 Wis. Acts for official text under . 35.18
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{2} 1f it is shown that an extension of credil was made at an
annual rate exceeding that pernmitted by or referred to in 5. 422.201
on maximum charges and that the creditor had a reputation for the
use or threat of use of violence to cause harm o the person or prop-
erty of any person to collect extensions of credit or to punish the
nonrepayment thereod, it shall be presumed that the extension of
credit was 4 violation under chs. 421 to 427 under sub. {1}

History: 1971 ¢ 239; 187% . 89,

425109 Pleadings. {1) A complaint by a creditor 0 enforce
any cause of action arlsing from o consumer credit transaction
shall include ali of the following:

{a} An identification of the consumer credit iransaction,

{b} A description of the collateral or leased goods, if any, which
the creditor seeks to recover or has recovered,

ey A specification of the facts constituting the alleged default
by the customer.

(dy The actual or estimated amount of U.S. dollars or of a
named foreign currency that the creditor alieges he or she is
entitled to recover and the figures necessary for computation of
the amount, including any amount received from the sale of any
collateral,

{e) Exceptin an action to recover goods subject to a consurner
lease, a statement that the customer has the right to redeem any
collateral as provided in s. 423,208 (1) (inire.) and the actual or
estimated amount of U.8. dollars or of a named foreign currency
required for redemption, itemized in accordance with s, 423.208
(1) fay 1o (dy.

{f) Except in an action to recover goods subject t0 & consumer
lease, the estimated amount of U.S. doHars or of a named foreign
currency of any deficiency claim which may be available to the
creditor following the disposition of any collateral recovered sub-
ject to the limitations of 5. 425,209 or which the creditor seeks to
recover and whicl: the creditor intends to assert subject to the limi-
tations of 5. 423,210 if the customer fails to redeem the collateral.

{g) If the customer still has the right to cure a default nader s.
425.105 pursuant to a notice given under s. 425,104, the fotal pay-
ment or other performance necessary to cure the aileged default
and the exact date by which it must be made.

(hi An accurate copy of the writings, if any, evidencing the
transaction, except that with respect to claims ardsing under open—
end credit plans, a statement that the creditor will submit accurate
copies of the writings evidencing the customer’s obligation to the
court and the customer upon receipt of the customer’s writien
request therefor on or before the return date or the date on which
the customer’s answer is due.

{2} Upon the written request of the customer, the creditor shall
submit accurate copies to the court and the customer of writings
evidencing any transaction pursuant to an open—end credit plan
upon which the creditor’s claim is made and judgment may not be
entered for the creditor unless the creditor does so.

{3) A judmment may noi be entered upon & complaint which
fails to comply with this section.

c 1971 e 239 1983 5 389 (991 a. 236,
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425110 No discharge from employment for garnish-
ment. {1} No emplover shall discharge an employee because a
z‘farf‘h‘mb has subj cted 0* atfempfé,d 0 3131}@0: u'm”ﬂd eammge af

i i%}e purﬂ&sc of pa"nw aj <zgmq?t arising from a con-
sumer oredit iransaction.

{2) if an swployer violates this section. an emplovee shall

e og and be refn d, if the emplovee fies 2o

reliof within 90 days of the emploves's discharge.

“ag

PEEN

History:

REMEDIES AND PENALTIES 425.203

425.111  Levy before judgment. (1) Prior to entry of judg-
ment in an action subject to this subchapter, no process, other than
a testraining order to protect collateral {s. 423.207), shall issus
with respect to amounts that ave owing or are claimed 1o be owing
or may be owing to the customer by any 3rd person, whether by
way of attachment, garnishment or other process.

{2) With respect to property of the customer other than that
deseribed in sub, €1}, process may issue in accordance with ¢h. 814
o establish a Jien, except that such process shall not be effective
to take, or to divest the customer of possession of, the property
until final judgment is entered,

{3} 1 the court finds that the creditor probably will recover on
the action, and that the customer is acting, or 15 abeut to act, with
respect to property of the costomer upon which a lien has been
established under sub. (2}, in a mammer which substantially
impairs the creditor’s prospects for satisfying the judgment
against such property (s. 811,03}, the court may issue an order
restraising the customer from so acting with respect to that prop-
erty unti} final judgment is entered.

History: 1973 ¢, 239; 1973 ¢. 2; Sup. €t Grder, 67 Wiy, 2d 383, 776 (1975}

Legistadive Conrell Note, 19751 Clarifies applicablilty of this subsection. Section
425,111 {1 refers to propenty of the eustomer subject to garnishment, and preseribes
Himitaticns on creditors’ actions in relation w it Sub. (2) refers to other property of
the custamer; however, the language struck by this amendment appears to make sub,
(2} refer back to the same property dealt with by sub. {1}, so it is deleted. TBill 335~A3

425.112 Stay of execution. At the time of or at any ime afier
the entry of a judgment in favor of a creditor against a customer
in an action arising from a consumer transaction, the court, for
cause and upon metion of a party or on its own motion, may stay
enforcement of the judgment by order upoen just and eguitable
conditions, and continueg, medify or revake the order as the inter-
ests of justice may require.
HHstory: 1971 ¢. 238,

425.113 Body attachments. {1) No merchant shall cause
ar permit a warrant against the person of a customer to issue under
ch. 816 with respect to a claim arising from & consumer credit
fransaction. Any process issued in violation of this section is void.

{2} A violation of this sectien is subject to 5. 425305,

History: 1971 ¢ 239; Sup. Ct. Order, 67 Wis. 2d 585, 776 (1975

Cross Reference: See atso s, DFI-Bky 86,66, Wis. adm. code.

I s 425,113 were to be Interpreted to remove a court’s power 1o issue g body
attachment for one who chooses to ignore its orders, the inferpretation would case

the stafuts {0 be ymcenstitgtiona) as a vivlation of the principle of separtion of pow-
ers. Smith v. Burns, 65 Wis, 24 638, 223 N.W.24d 562 X

SUBCHAPTERII

ENFORCEMENT OF SECURITY INTERESTS IN
COLLATERAL

425.201 Scope. This subchapter applies to the enforcement
by a creditor of security interests in collateral
History: 1971 c. 235,

425202 Definition: “collateral”. For purposes of this chap-
ter, “colinteral” means poods subject to a security interest in favor
of a merchant which secures a customer’s obligations under a con-
sumer credit ransaction.

History: 1971 ¢, 235 1975 ¢ 407,

425.263 Enforcemeant of merchant’s rights in collateral
and leased goods. {1} Atany time after default (5. 425.103;
and the expiration of the period for cure of default (s 475 08y, 1f
applicable, a merchant may commence an action to recover cellat-
eral or goods subject to a consumer lease pussuant to 5. 425.205,
ar reduce the claim fo 2 judgment by any available judicial proce

dure,

{2} inany acton fora gim;ﬂse under sub, {1 other than an
action purgusnt to 5. 425205, e m{i;ﬁ‘;{zr’ may provide for the
right o possession of the coltateral or leased gooas by the mer-
chant ?nzé i hie merchant would niet be fsas
from a deficiency judgment snder s, 425,209 had the merchant

i
gl
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425,203 REMEDIES AND PENALTIES

initiafly procceded against the collateral and if the Judgment
includes 2 finding that the wierchant has the right to possession of
any collateral securing the consumer credit transaction or goods
subject to a consumer fease. Upon determining such judgment
under this subseotion the merchant shall have the right to;

(a) Have execution issue to require the sheriff in the County
where the collateral or leased goods may be to take the same from
the defendant and deliver it 1o the plaintff: or

{(b) Immediately excreise the right w nonjudicial recovery of
the collateral or leased goods, subject to 5. 425206,

(3} Foliowing recovery of coliateral pursiant to a judgment
unider sub, (2), the merchant may either retain the collateral in full
satisfaction of the customer’s obligadion pursuant to ss, 409,620
© 404,624, in which event the merchant shal satisty the judgment
obtained pursuant to sub. (2); or shali di spose of the collateral pur-
suant 1w subeh, VIofch, 409, in which event:

(a} The merchant shall apply ro the courr which entered the
Judgment pureuant fo sub. (2} to confirm the sale of other disposi-
tion of the collateral upon & days® notice to ail parties named in
such action, either personally or by certified or registered mail
directed to the last~known address of the parties. Such notice shall
state, in addifion 10 any other matter required by law, the time and
place of the hearing, the amount of the Judgment, the proceeds
received upen disposition of the collateral, the fair market vahie
of the collateral claimed by the merchant if such standard is appli-
cable under s. 425210, the reasonable expenses incorred in dis-
position of coliateral, the net amount proposed to be credited
against the fudgment, and any deficiency remaining. In addition,
the notice dirzcted to the customer shall conspicucusly advise the
customer of the right to appear at such hearing and to contest any
matier set forth in the notice,

¢b) Atsuch a hearing on confirmation, the court shall deter-
mine on the basis of the evidence presented by the parties, by affi-
davit or oitherwise, the commercial reasonableness of the mer-
chant’s disposition of the collateral, the reasonable expenses
incurred by the merchant in disposition of the collateral, the com-
pliance with 5. 425,210 if applicable, the resulting amount w0 be
credited against the judgment and the remaining deficiency. Fol-
lowing such hearing and determinations, the court shall enter an
appropriate ovder to satisfy the judgment and provide such other
relief as may be appropriate. Where the anderlying transaction is
a consumer credit sale of goods or services or a consumer loan in
which the lender is subject to defenses arising from s. 422,408,
this hearing shall be considered a proceeding for a deficiency
. Judgment purstant 1o 5, 425.209 (1).

{4} Fallewing recovery of goods subieet to a consumer lease
purstant to a judgment under sub. (2). no deficiency shall be
allowable unless the merchans disposes of the leased goods gnd
applies the proceeds to the customer s obligation, in which event:

{8} The merchant shall apply to the court which entered the
Judginent pursuant fo sub. (3 to confirm the sale or other disposi-
tion of the leased goods upon 8 days’ natice to all parties named
int the action, either personally or by centified or registered mail
directed 1o the last~known address of the parties, Such notice
shell state, in addition (o any other matter reguired by law, the tine
and place of the hearing, the amount of the Judgnent, the proceeds
received upon disposition of the leased goods, the reasonsble
expenses {ncurred in disposition of the leased goods, the net
amount proposed to be credited against the fudgment, and aty
deficiency remaining. In addition, the notice directed to the cus-
tomer shall conspicuously advise the customer of the right to
appear at such hearing and to comtest any matter set forth in the
notice.

(b} Atsuch u hewing on confirmation, the court shall deter-
mine o8 the busis of evidence presented by the parties, by affiday

rwise, the commereial reasonablences of the merohant's
disposition of the leased goods, the reasonahie expensss incurrad
by the merchant i disposition of the leased goods, and the v
ing amauit to be oredited seainst the Judgment entered pursuant

&
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to sub. (23, Following such hearing and determinations, the court
shall enter an appropriate order to satisfy the judgment and pro-
vide such other relief ag may be appropriate,

History: 1971 o 236; 1978 ¢ 407, 421; 2001 a. 16,

425.204 Voluntary surrender of coflateral. {1} Notwith-
standing a waiver by the creditor of the security interest in collas
eral under 5. 423,203 (2) or any other iaw, the customer shall have
the right af any time to voluntaril v wwrender alt of the customer’s
tights and interests in the collateral to the merchant.

{€) The rights and obligations of the merchant 2nd customer
with respect to collateral voluntarily surrendered as defined in this
section shall be governed by subch. VI of ch. 409, and are not sub-
Ject to this subchapter,

(3} The surrender of coliateral by a customer is not 2 voluntary
swirender if it is made pursuant to 2 request or demand by the mer-
chant for the surrender of the collateral, or if i is made pursuant
to a threat, statement or niotice by the merchant that the merchant
intends to take possession of the collateral.

History: 1971 ¢. 239; 199] a. 316; 2001 a. 10,

Cross Reference: See glso s D¥Fi-Bky 80.67, Wi

Under the facts of the case, the customer did not ®v
uader sab. (33 Wachal v. Ketierbagen Metor Sales, Inc.
TG (1978),

adni. code.
tarily surrender” collaterai
81 Wis. 2d 505, 260 N.W.2d

425.205 Action to recover collateral, {1) Except as pro-
vided in 5. 425.206, a creditor secking to obfain possession of
collateral or goods subject to 2 consumer lease shall COMIMENce an
action for replevin of the collateral or leased goods, Those actions
shall be conducted in accordance with ch. 799, notwithstanding s.
799.0L (1) (c) and the vaiue of the collateral or leased goods
saught to be recovered, except that;

{a) Notwithstanding ss. 799.05 (2) and 799.06 (2), process
shall be issued by the clerk of court, and such action shall be com-
menced upon the request of an officer or employee of a merchant
on the merchant’s behalf;

(b} The summons shall be in the form preseribed in suly. (2),
and a complaint i the form described in sub. {3) shail be served
with the sunzmons;

{c} When service is made pursuant to g, 799,12 (3} certified
mail with retumn receipt requested shall be emploved;

(d} On the return date of the sumamons or any adjournment date
thereof the customer shal! have the right to a hearing on the issue
of defaudt or other matter which questions the validity of the mer-
chant’s claim to the colfateral or feased goods, and the customer
may answer, move o dismiss under s. 302,06 (2) or otherwise
plead to the complaint orally, but if the customer fails to appear on
the retarn day, judgment may be entered by the clerk or judge in
accordance with the demands of the verified complaint, or upon
an affidavit of the facts, or sworn testimony or other evidence to
the clerk or judge; and

(e) Judgment in such setion shall determine only the right o
possession of the collateral or leased goods, but such fedgment
shall not bar any subsequent action for damages or deficiency to
the extent permitted by this subchapter.

{2} The summons in such actions shall be in the following
form;

State of Wisconsin
Cireust Court

v Coungy

A. B, Plaintiff

C. D Defendant

THE STATE OF WISCONSIN
To said Defendant:
The Plaintifl named sbove has commenced an SCTION B TECOYer
possession of the following property:
{Description of Colluteral or Leased Goods]
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Database

This claim arises under & consumer credit fransaction under
which vou are alleged to be in default, as described in the attached
complaing,

IF YOU ARE NOT IN DEFAULT OR HAVE AN OBIEC-
TION TO THE PLAINTIFF'S TAKING THE PROPERTY
LISTED AROVE, YOU MAY ARRANGE FOR A HEARING
ON THESE ISSUES BY APPEARING IN THE CIRCUIT
COURT OF ... COUNTY, IN THE COURTHOUSE LOCATED
IN ..., (memicipality}. BEFORE JUDGE ... OR ANY OTHER
RIDGE TO WHOM THE ACTION MAY BE ASSIGNED, ON
o {Gate), AT . (time). IF YOU DO NOT APPEAR AT THAT
TIME, JUDGMENT WILL BE RENDERED AGAINST YOQU
FOR DELIVERY OF THE PROPERTY TO THE PLAINTIFE
DATED ..., ... (vear)

EF
Clerk of Cireuit Court
[or]
Plaintiff's Attorney
Plaintiff’s P G, Address

Plaintiff”s Attorney {if any)
Befendant’s P O, Address

{3} The complaint in such sction shall conform with the
requirements of s. 425.109,

{4) Upon the written request of the customer, the merchant
shall produce an accurate copy of writings evidencing any wans-
actions pursuant to an open—end credit plan upon which the mer-
chant’s claim is made, and judgment shall not be entered for the
mmerchant unti! the merchant does so.

{5) Upon entry of judgment for the plaintiff, the plaintiff shall
have the right to;

(a) Have execution issue fo require the sheriff of the county
where the collateral or leased goods may be to take the same from
the defendant and deliver it to the plaintiff; or

(b} Immediately exercise the right to nonjudicial recovery of
the collateral or leased goods, subiect to 5. 425.206.

(6} Action pursuant to this scction may be commenced at any
time after the customer is in default, but the return day of process
may not be set prior to the ¢xpiration of the petiod for cure of the
default by the customer {s. 425,103, if applicable

Histery:

197 e 239 Sup. Cu Order, 67 Wis, 2d 585, 776 (1678%; 1975 ¢ 407,
44% 5. 497; 1970 ¢ 32 5. 92 (16} 1981 ¢ 317, 1981 ¢ 3815 21 1983
a. 310 1993 2. 246, 1997 a. 250,

425206 Nonjudicial enforcement limited. (1} Notwith-
standing any other provision of law, no merchant may take posses-
sion of coliateral or goods subject fo a conswner lease in this state
by mesns other than legal process in sccordance with this sub-
chapier except when:

{a} The customer has surrendered the cellateral or leased
goods;

{by Judgment for the merchant has been entered in & proceed-
mg for recovery of collateral or leased goods under 5. 425.205, or
for possession of the cotlaters] or leased goods under 5. $25.203
(ror

(¢} The merchant hag taken possessl
goods pursuant o g, 425207 423,

, _.‘7:3

on f coilateral or leased

nking ;}iaa%ﬂmrz of gteral or keased goods, no mer

zbe ;‘s“"i»a
by the
T a custornen

ST B4 8 YESIGENCE ERCe

REMEDIES AND PENALTIES 425.208

425305,
19716239 1975 0. 9463, 1975 ¢ 407; 1979 . 105 1595 &, 225; 1997

{3} A violation of this section is subject 1o s

History:
a. 302.

of the vase, the customer did not “voluniarily samc;*ae*"“ufiaacml
hal v. Ketterhagen Motor Sales, Ine. 8 Wis. 24 605, 2608 NW.24

fon govermad reposs ‘o‘wﬂ cutside the
ernent undey the “afen

¥
HE
2l Bank of Madison v. Nicolaow, 85

e b= each of Sl
7d 444 {Cr. %?;n 1893},
segsion undcr a fve ud >udgmwi v this secticn. Ken v, Connnity

Credit Plan, Inc. 228 Wis. 2d 1, 596 N.W .24 786 (1999, 36

The sbolition of self-help repossession; the poor pay even more. While,
WLER 303,

The impact of denying seli~help repossession of awfomobiles: a case study of the
Wigtonsin consumer act, W ‘f‘*rfom Lanfer, 1975 WLR 607,

1973

425,207 Restraining order to protect collateral or
leased goods; abandoned property. (1) ifthe court finds
that the merchant probably will recover possession of the collat-
eral or goods subject to a consumer lease, and the custorser is act-
ing, or iz about o act, with respect to the collateral or leased goods
in a manner which substantizlly Impairs the merchant’s prospect
for realization of the merchant’s security interest or the merchant’s
interest in the leased goads, the court may issue an order pursuant
to 5. 813.02 restraining the customer from so acting with respect
to the collateral or leased goods, and need not require 2 bond by
the merchant, notwithstanding s. 813.06.

{2} A merchant who reasonably believes thar a customer has
abandoned collateral or goods subject to a consumer lease may
take possession of such collateral or leased goods and preserve it,
However, the customer may recover such collateral or leased
goods upon request unless at the time of request the customer has
surrendered the coliateral or leased goods, or judgment for the
merchant has been entered in a pr{;ct.cding for recovery of collat-
eral or leased goods under 5. 425.205 or in a judgment described
in 5. 425.203 (2}. A merchant taking possession of collateral or
ieased goods pursuant fo this section shall prompily send notifica-
tion to the customer’s last-known address of such action and of
the customer’s right to recover such collateral or leased goods
under this section. [fthe collateral or leased goods are recovered
by the customer pursuant to this section, it shall be returaed to the
customer at the location where the merchant fook possession of
such collateral ot teased goods pursuant to this section or, at the
option of the merchant, at such other location designated by the
customer; and any expense incurred by the merchant in taking
possession of, holding and retuming the collateral or leased goods
to the customer shall be borne by the merchant, if after tuking pos-
session of coliateral or ieased goods pursuant to this subsection,
the merchant perfects the right to possession through a sumrender
by the customer ot a judgment under . 425.203 (2} o7 425,203, the
castomer is liable for the expenses set forth ins. 409.615{1). In
determining such expenses, leased goods shall be considered
collateral under 5. 409.615 (1), However, a customer is not Hable
for expenses of helding the collateral or leased goods from the
time the merchant takes possession until the merchant perfects the
right 1o possession in the manner provided in this subsection.

1 cZQ%pt:(}mefé"‘v’s?d*S

s 1981 e 314 5 146; 3

425.208 Customer’s righﬁ to redeem, (’!) For a period of
13 days following exercise by the creditor of nenjudicial enforce-
ment rwixts {s. 4258.206) or issuance ofpmuzss (5. 423,203y with
regard i the collateral, the customer shall be entitled 1o redeem
the goods by tendering:

“z; The total of all unpaid amounts, Including sy unpeid delin-
ency or deferral charpes due 2t the time of wnder, without socel-
n; phis

f’} Parformance BECESSHTY 1O OUrT an
payment of amonnty dus plus

v defaul other thun non-
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425,208 REMEDIES AND PENALTIES

(o) Ay court costs, filing and service fees, and bond premium
chargss Incwrred by the creditor; plus

(eny) Ifa writing evidencing the consumer credit transaction
so provides, expenses the credifor is entitled to recover under s,

22413 (2g) (z) and {b}; plus

(d} Whichever of the following is less:

i, A performance deposit, in the amount of 3 scheduled
installments, or mialmum payinents in the case of an open-end
credit plan,

2. One—third of the wial obligation remaining wnpaid with
respect to the consumer credit transaction.

{2} Tender of the payment and performance pursuani to sub.
(1} 1estores o the customer the customer’s rights under the agree-
ment 4s theugh all payments and performance had been made as
scheduled.

(3) Upon such redemption, any process under which the
collateral has been held shall be vacated, any pending action shall
be dismissed, and the collateral shali be returned to the customer.

{#4) The performance deposit shall be held by the merchant to
sceure, and may be applied at any time to, the remaining obliga-
tions of the customer under the consumier transaction.

{5} The existence of the deposit does not cure any subsequent
default of the customner, and the deposit need not be credited to the
customer’s account until the remaining unpaid balance of the
transaction becornes equal to the deposit. Tn the event of a subse-
quent default, prepayment, or other oceurrence (except deferral}
which requires the comptitation under chs. 421 to 427 of the out-
standing obligation of the customer, the deposit shall be credited
to the amount paid for the purpeses of such computation.

{6} The creditor shall not dispese of the collatera! or enter into
a contract for the disposition of the collateral, wntl the expiration
of the period for rederption provided in this section, unless the
coilaterat is perishable or threatens to dectine speedily in value.
Upon the expiration of such period any disposition of the collat-
eral shall be subject to subch. V1 of ch. 409, except that the cus-
tomer may be lable for a deficiency only o the extent provided
in ss. 425209 and 4235.210,

Historyr 1977 ¢ 239, 1879 ¢ 10, 8% 1983 o 389; 1991 a, 316; 1997 a. 302; 1990
a. 83; 200! a. 10,

425.20% Restrictions on deficiency Jjudgments.
{1} This section applies to 2 defieiency on 2 consumer credit sale
of goods or services and on a consumer loan in which the lender
is subject 1o defenses arising from sales (s. 422.408); a customey
is not liable for a deficiency unless the merchant has disposed of
the goods in geod faith and in a commercially reasonable manner.

(2} If the merchant repossesses or accepts voluntary surrender
of goods which were the subject of the sale and in which the mer-
chant has a security interest, the customer is not personally liable
to the merchant for the unpaid balance of the deb: arising from the
sale of a conunercial unit of the goods of which the amount owing
at the time of default was $1,000 or less, and the merchant is not
obligated to resell the collateral vnless the customer has paid 60%
or more of the cash price and has not signed after defauli a state-
ment rencuncing the customer’s rights in the coliateral,

{3} If the merchant repossesses or accepts voluntary sarrender
of goods which were not the subject of the sale but in which the
merchant has & security interest to secure a debt arising from 4 sale
of goods or services of a combined sale of goods and services and
the amount owing at the time of defanit was $1,000 or less, the cus-
tomet {5 nof personally liable te the merchant for the unpaid bal-
ance of the debt arising from the sale, and the merchant's duty to
dispose of the eollateral s governed by the provisions on disposi-
tiom of collateral under chs, 461 1o 411

(4} 1f the jender takes 1o 10N oF aceepis veluns
der of goods in which the lender has a security interest fo szcure
& debt an: rom 2 consumer loan in which th i

o 18 subiect
s from sales £5. 422,408} and the smount owing
; 324
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at the time of default of the lean paid to or for the benefit of the
customer were 31,000 or less, the customer is not personally lable
to the lender for the unpaid balance of the debt arising from the
[oan and the lender’s duty to dispose of the collatera! is governed
by the provisions on dispesition of coflateral under chs. 401
411

{5) The customer may be liable in damages to the merchant if
the customer has wrongfuily damaged the collateral or if, after
judgment for the creditor has been entered in a proceeding for
recovery of collateral under 5. 425.208, the customer has wrong-
fully failed to make the collateral available to the merchant.

{6} If the merchant clects fo bring an action against the cus-
tomer for a debt arising from a consumer credit sale of goods or
services of from a consumer loan in which the lender is subject to
defenses arising from sales (s. 422.408), when under this section
the merchant would not be entitied to & deficiency judement if the
merchant took possession of the collareral, and obtains jndgment:

(a} The merchant may not take possession of the collateral: and

(b} The collateral is not subject to levy or sale on execution or
similar proceedings pursuant to the judgment,

Histery: 1971 ¢ 239; 1973 0.2, 3; 1991 2 148, 304, 315, 316.

Cross Reference: See also sy, DFI-Bkg 80.70 and 80.71, Wis. adm. eade.

Proof of dispasal of goods In accordance with sub, (1) must be made by 2 merchant
1o obtain ¢ deficiency judgment. Fallure to do so need not be asserted 23 an affima-
tive defense. Shoeder’s Auto Center, e, v Teschner, 166 Wis, 2d 108, 470 N W.2d
203 (Ct. App. 19913,

425.210 Computation of deficlency. If the creditor is
entitled 1o a deficiency judgment pursuant to s. 425,209 (1}, the
creditor shall be entitled to recover from the customer the defi-
ciency, if any, remaining after deducting the fair market value of
the coliateral from the unpaid balancs.

History: 1971 ¢, 239,

SUBCHAPTERIII
CUSTOMER’'S REMEDIES

425.301 Remedies to be liberally administered.
{1) The remedies provided by this subchapter shall be Lberally
administered to the end that the customer as the aggrieved party
shalt be put in at least as good a position as if the creditor had fully
complied with chs. 421 to 427 Recoveries under chs. 421 1o 427
shall not in themselves preclude the award of punitive damages in
appropriate Cases.

{2) Any right or obligation declared by chs. 421 w0 427 is
enforceable by action unless the provision declaring it specifies a
ditferent and limited effect.

{3} Nowwithstanding eay other section of chs. 421 to0 427, a
customer shall oot be entitied to recover specific penalties pro-
vided i 5. 425302 {1} (a), 425,303 (13, 425.304 (1) or 425303 (1)
if the person violating chs. 421 to 427 shows by & preponderance
of the gvidence that the violation was not intentional and resuited
from & bona fide error notwithstanding the maintenance of proce-
dures reasonably adapied to avoid any such error.

{4} The liability of a merchant under chs, 421 t0 427 is in lies
of and not in addition o any liability under the federal consumer
credit protection act and 58, 138,09 07 218.0101 10 218.0163. An
action by a person alleging a violation under chs. 421 o 427 may
not be maintained if a final judgment has been rendered for or
against that persen with respect o the same viclaton ander the
federal consuraer credit protection act or 58 138.0% or 2180501
to 2180163, 1f 2 fnaf judgment is entered against any merchant
under ohs. 421 0 427 and the federal consuimer oredit protection
act orss, 13809 0r 21IR.G107 10 2180163 far the ilation,
e merarant has & cause of action for appropriae relief @ the
exient necessary o avoid double Hability.
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(8} If there are multiple obligors In the same consumer credit
transaction or consumer Jease, there may be no more than one
recovery of civil penalties for each violation of chs. 421 to 427,
History: 1971 ¢ 239, 1973 ¢, 207, 1979 ¢. 85; (985 o 256; 15599 . 31,

law iz not & boma fide ervor under sub. (1), First Wisconsin Nats
slaow, 113 Wis. 24 324, 333 N.W.2d 390 (10835,

425.302 Remedy and penalty for certain violations.
{1} A person who commits a violation 1o which shis section
applies is Hable to the customer in an amount equal to:

{8y Twentv~five dollars; and

{t) The actual damages, including any incidental and conse-
quential damages, susiained by the customer by reason of the
viclation,

{2) This section also applies to ali vielations fer which no
other remedy is specifically provided.

History: 97! ¢ 238

425.303 Remedy and penalty for certain violations. A
person who commits a violation to which this section applics is
liable to the customer in an amouns equal to:

{1} One hundred dollars; and

{2} The actual damages, inchiding any incidentaf 2nd conse
guential damages, sustained by the customer by reason of the
vielation.

History: 1971 o 239,

425.304 Remedy and penalty for certain violations. A
person who commits a vielation to which this section applies is
liable to the castomer in an ameunt equal to the greater of:

(1} Twice the amount of the finance charge in contiection with
the ransaction, except that the liability under this subsection shall
not be less than $100 nor greater than $1,000; or

{2) The sctual damages, including any incidental and conse-
quential damages, sustained by the customer by reason of the
violation.

Histeryr 1971 ¢ 239

425.305 Transactions which are void. {1} in a ransac-
tion to which this section applies, the customer shall be entitied to
retain the goods, services or money received pursuant to the trans-
action without obligation to pay any amount.
(2} In addition. the customer shall be entitied to recover any
sums paid te the merchant pursuant to the fransaction.
History: 1971 ¢ 239; 18732, 2,

425.306 Unenforceable obligations. {1) Any charge,
practice, term, clause, provision, secarity interest or other action
or conduct in violatien of chs, 421 t0 427, wo the extent that the
same is in violation of chs. 421 to 427, shall confer no rights or
obligations enforceable by action.

{2) This section shall not affect the enforcemant of any provi-
sion that is not prohibited by chs. 421 to 427,

History: 1971 ¢ 239; 1975 ¢, 89,

425.307 Limitation of action. (1)} Any action broughtbya
eustomer to enforce rights pursuant to chs. 421 to 427 shall be
commenced within one vear after the date of the last viclation of
chs. 421 to 427, 2 years after consummation of the agreement or
une yeur afier last payment, whichever is later, except with respect
to ransactions purstant to open—end credit plans which shall be
commenced within 2 years after the date of the last violation; buz
ner action may be commenced more than 6 years after the date of
the last vislation,

{2) Righrs under chs. 421 to 427 may be asserted as 4 defense,
setoff or counterclaim to an action agsinst the customer witheu
regard e this time limitation,

History; ! o239 18T o B

REMEDIES AND PENALTIES 425.401

425.368 Reasonable attorney fees. {1} if the customer
prevails in an action arising from a consumer transaction, the cue-
tomer shall recover the aggregate amount of costs and eXpenses
determined by the court to have been reasonably incurred on the
customer’s behalf in connection with the prosecution or defense
of such action, together with a reasonable amount for aftorney
fees,

{2} The award of atfomey fees shall be in an amount sufficient
to compensaty attorneys representing customers in actions arising
from consumer transactions. In determining the amount of the
fee, the court may consider

() The time and Izbor required, the novelty and difficalty of
the guestions involved and the skill requisite properly to conduet
the cause;

th) The customary charges of the bar for similar services;

(¢) The amount involved in the controversy and the benefits
resulting to the client or clients from the services;

{d) The contingency or the certainiy of the compensation;

{e} The character of the emplovment, whether casual or for an
established and comstant client; and

(f} The amount of the costs and expenses reasonably advanced
by the attorney in the prosecution or defense of the action,

History: 1971 c. 23%; 1991 a. 316; (993 o 490,

Aftorney fees awarded under this section often fir exceed the mmount of TECOVErY.
First Wisconsin Nationa] Bank v, Nicolaww, 113 Wis. 2d 824333 WNOW2d 390 71981

Awrds of avtorney fees and costs arz limited to instances in which a customet has
shown that 2 creditor has not “fully compliod with chis. 421 to 427.” Suburhmn State
Bank v. Squires, 145 Wis. 2d 4435, 427 N.W.2d 393 (Cr. App. 19883,

A prevailing party is one who succeeds on any significant issue and i entitied to
tecover fees elating 1o successfully litigated issuss. Footvilic Stmre Bank v, Harvell,
146 Wis. 2d 524, 432 NW.2d 122 (Ct. App, 19883

Although vohmtarily dismissed, prosecution of improperly venued zctiens vie-
lated the consurter act, and the defondants were prevailing parties under 5. 425308
entitled to attorney fees, Compumity Credit Pian, Ine. v. Fohneon, 228 Wis, 2d 25,
506 NOW.2d 799 (1999, 978574,

425.309 Class actions. Class actions are govemed by s,
426.110.

History: 197} ¢. 239,

425.310  Liability of corporate officers, Diatnages or pen-
alties awarded to a customer or the administrator for a viclation
of chs, 421 to 427 which cannot be collected from a corperation
by reasen of its insolvency or dissolution shall be recovershle
ugainst the principal agents of the corporation including, bat not
limited to, officers, managers and assistant managers who knew
of, should have known of or willfilly participated in such a vicla-
tion, if a meaningful part of the corporation’s aetivities were in
violation of chs. 421 t0 427,

History: 1971 ¢, 235; 197% ¢ 88,

425311 FEvidence of violation. Sections 402.202 and

411202 and any other statute restricting admissibility of parci

evidence shall be incperative to exclude or ¥mit the admissibility

of evidence of an act or practice in violation of chs, 421 t0 427,
History: 197} ¢ 239 1979 ¢ 8%; 1091 . 145,

SUBCHAPTER IV
CRIMINAL PENALTIES

425.401  Willful violations: misdemeanor. A person who

wiltfully and knowingly enzages in any conduct or pracrice in

vislation of chs. 421 to 427 may be fined nes more than 52,060
History: 14 (97 e 89

1977 ¢ 23%;
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ADMINISTRATION 426,104

CHAPTER 426
CONSUMER TRANSACTIONS ~ ADMINISTRATION

SUBCHAFTER]
POWERS AND FUNCTIONS OF ADMINISTRATOR
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426,116 Class setions; infunctions; declarsiony :

426817 Debters’ rer not alfecied,

SUBCHAPTER 1T

REGISTRATION AND FEES

426,201 Regisimtion,
426.282  Fees.
426203 Penaliies.

SUBCHAPTER I

VIOLATIONS AND ENFORCEMENT

426.301  Vielations and enforcement,

Cross—reference: See definitions in 5. 421301

SUBCHAPTER |
POWERS ANT} FUNCTIONS OF ADMINISTRATOR

426,101 Short title. This chapter shall be knows and may be
cited as Wisconsin consumer act—administration.
History: {971 ¢ 239,

426.102 Applicabiiity. This chapter applies to persons who
do any of the following in this state:

(1) Make or solicit consumer approval transactions (s,
423.201) or consumer credit transactions or modifications
thereof.

{2} Directly collect payments from or enforce rights against
customers arising from consumer approval transastions or con-
sumer credit transactions, wherever made.

{3) Act as a credit services organization, as defined in s
422501 (2).

History: 197] ¢ 239; 1991 a. 244,
Wisconsin consumer act—a critical anatysis. Heiser, 57 MLE 389,
Wisconsin consumer ast-—g freak out? Barrewt, Jones, 57 MLR 483

426,103 Administrator. “Administrator” means the secre-
tary of financial institutions.
History: 1971 ¢ 239; 1995 4. 27, 216,

426.104 Powers of administrator; duty to report. (1) In
addition to other powers granted by chs. 421 to 427 and 429, the
administrator within the limitations provided by law shall;

{2) Receive and act on complaints, take action designed to
obtain voluntary compliance with chs, 421 to 427 and 429, com-
mence administrative proceedings on his or her own initiztve and
commence civil actions sclely through the departiment of justice;

(b} Counsel persons and groups on their rights and duties under
cis. 421 to 437 and 429;

(e} Make studies appropriate to effectuate the purpeses and
policies of chs. 421 to 427 and 429 and make the results available
to the public;

{d) Hold such public or private hearings as the administator
deems necessary or proper to effectuate the purposes and policies
of che. 421 10 427 and 429;

{zj Adopt, amend and repeal rules to carry out the parposes and
policies of chs. 421 to 427 and 429, 1o prevent circumvention or
evasion thereof, or 1o faciiitte compliance therewith,

{2) The admimisirator shall report annvally on practices in
COMSUMer Tansactions, on the use of consumer credit in the stare,
ot problems attending the collection of debis, on the probleims of
persons of Hmited mesns in consumer fransuctions, and on the
opration of chs, 421 10 427 and 425 For the purpose of making

report, the adminisirafor may conduct research and mak

£
<

appropriate studies. The repost shail be given to the division of
banking for inclusion in the report of the division of banking under
s. 220,14 and shall include:

{a) A description of the examination and Investigation proce-
dures and policies of the administrator's office;

(b)Y A statement of policies followed in deciding whether to
investigate or examing the offices of persons subject to chs. 421
w427 and 429;

{€} A statement of policies followed in deciding whether to
bring any action authorized under chs. 421 to 427 and 429;

{d} Such recommendartions for modifications or additions to
chs. 421 to 427 and 429 as in the experience and judgment of the
administrator are necessary; and

{e) Such other statements as are necessary or proper to achieve
the purpeses or pelicies of this section or fo effectuate the plr-
poses or pelicies of ¢hs. 421 to 427 and 429,

(3) The administrator shal} make availahle upon reguest a Hst
of all persons against whom complaints have been filed and the
fesults of all investigations completed or not being actively par-
sued along with a brief description of the facts of each case and the
action taken in each.

{4} (2) No provision of chs, 421 to 427 and 429 or of any siat-
ute to which chs. 421 w0 427 and 429 refer which imposes any pen-
alty shall apply to any act done or omitted © be dong in conformity
with any risle or order of the administrasor or any written opinion,
inferpretfation oz statement of the administrator, netwithstanding
that such rule, order, opinion, interpretation or statement may,
after such act or omission, be amended or rescinded or be deter-
mined by judicial or other authority to be invalid for any reason.

{ab} 1. Uponthe request of any persen, the administrator shall
review any act, practice, procedure or form that has been sub-
mitted to the administrator in writing to determine whether the act,
praciice, procedure or form Is consistent with chs. 427 1w 427 and
429,

2. The administrator may charge the person making 2 request
under subd. 1. for necessary expenses incurred in conducting the
review, except the administrator may not charge any of the follow-
ing persons:

&. A person registered under 5. 426,201,

b. A trade organization, if a majority of the members of e
irade organization are registered under 5. 426,201,

3. Any charge assessed under subd. 2. shal be paid within 30
days after the dafe on which the administrator sssesses the charge.

(b} Any act, practice or procedure which has been suhmitted
to the administrator in writing and either spproved in writing by
the adminisirator or not disapproved by the administator within
6 days afier s submission o the administraor b
doiation of ohs, 421 10 427 and 429 or any other
chs. 421 10 427 and 429 refer nomwvithsmnding that
pproval of the administrator or nondisapproval by the admine

Wit
HEH
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istrator may be subsequently amended or rescinded or be deter-
mined by judicial or other autherity to be invalid for any reason.
History: 1971 ¢ 239, 1977 c. 196 5. 135 1975 ¢ G 1983 a0 524 1985 & 256,
199 & 3161998 4, 27, 214, 328; 1997 & 35,
Power and duties of the administrator under the Wisconsin censurer act, Milden-
berg, 1973 WBE No. 1

426.105 Administrative powers with respect to super-
vised financial organizations. (1) All powers and duties of
the administrator under chs. 421 to 427 and 429 shali be exercised
by the administrator with respect to a supervised financial orga-
nization,

(2} If the administrator receives & complaint or other informa-
ton concerning noncompliaice with chs. 421 to 427 and 429 by
a supervised financial organization, the administrator shall inform
the official or ageney having supervisory autherity over the orza-
nization concerned. The administrator may request information
about supervised finzacisl erganizations from the officials or
agencies supervising them.

{3} The sdministrator and any official or ageacy of this state
having supervisery authority over a supervised financial orga-
nization shall consult and assist one another in maintaining com-
phiance with chs, 421 to 427 and 429 They may jointly pursue
investigations, prosecute suits and tale other official action, ag
they deem appropriate, if either of them otherwise is empowered
to take the action.

History: 1971 ¢, 219; 1979 ¢. §9; 1995 4. 339,

426.106 Investigatory powers. {1) At any time that the
administrator has reason to believe that a person has engaged in
or is about to engage in an act which is subject to action by the
administrator, the administratar may take an investigation and,
with respect thereto, may administer oaths or affirmations, and,
upon the administrator’s own metion or upon reguest of any party,
may subpoena witngsses, compel their attendance, adduce evi-
dence, and require the preduction of any matter, meluding the
existence, description, nature, custody, condition and location of
any books, documents or other tangible things, and the identity
and location of persons having knowledge of relevant facts, or any
other matter reasonably caleulated to lead to the discovery of
admissible evidence, and the administrator shall have the right of
access to and of examinaticn of such books, documents or other
tangible things. In any civil action brought on behalf of the admin-
istrator following such an investigation, the administrator may
recover the administrator’s costs of making the mnvestigation if the
administrator prevails in the action,

{2) If 3 or more persons file a verifisd complaint with the
administrator sfleging that a person has engaged in an act which
is subject to action by the administrater, the administrater shall
immediately commence an investigation pursuant to sib. {1,

{3} If the person’s records are located outside this state, the
person at the person’s option shall either make them available to
the sdministrator a1 2 convenient location within this state or pay
the reasgnable and necessary expenses for the administrator or the
administrator’s representative to examine them at the place where
they are maintained. The administrator may designate representa-
dves, including comparable officials of the state in which the
records are located, to Inspect them on the administiator’s hehalf,

{4} Upon failure without lawful excuse o ohey 2 subpoenz or
W give testimony and upon reasonable notice o all Persong
affected thereby, the administrator may apply to any court of
record for an order compelling complianse,

History: 1971 c. 239; 1991 a. 316
Cross Reference: Ses also s DFI~Blkg 8080 and 30,82, Wis adm cods.

426.107  Application of chapter 227. Except as otherwise
provided, ch, 227 applies 1 and governs gl adnvnistrative actien
mken by i i

History: 1971 o 23
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426.108 Unconscionable conduct. The administrator
shall promulgate rules declaring specific conduct in conswmer
credit transactions and the collection of debis arising from con-
sumer credit transactions to be unconscionable and prohibiting
the use of those unconscionable acts, promulgating rules under
this section, the administrator shall consider, among other things,
all of the following:

{1) That the practice unfairly takes advantage of the lack of
knowledge, ability, experience, or capacity of customers.

{2} Thar those engaging in the practice know of the inability
of customers to receive benefits properly anticipated from the
goads or services involvad,

(3} Thar there exists a gross disparity between the price of
goods or services and their value as measured by the price at which
similar goods or services are readily obtainable by other custom-
ers, o1 by other tests of true value.

{4) That the practice may enable merchants to take advantage
of the inability of customers reasonably fo protect their interests
by reason of physical ot mental infirmities, illiteracy or inability
to understand the language of the agreement, ignorance or lagk of
education or similar tactors,

{5) That the terms of the transaction require customers 1o
waive legal rights.

{6} That the terms of the transaction regnire customers (o
unreasonably jeopardize maney or property beyond the money or
property immediately at issue in the fransaction,

{7} That the natural effect of the practice is o cause or aid in
causing customers 1o misunderstand the true nature of the fransac-
tion or their rights and duties under the transactios.,

{8) That the writing purporting to evidence the obligation of
the cuslomers in the ransaction contains terms or provisions or
authorizes practices prohibited by law,

(9) Definitions of unconscionabifity in statutes, rules, nulings
and decisions of legislative, administrative or judicial bodies,

History: 1971 . 239 1999 & 83,
grnss Reference: See shbso gs. DFF-Biy 8083, 30.86, 80 87, snd 80.8%. Wiz, sdny,
coGe,

426.108 Temporary relief; injunctions. {1} The adminis-
trator or any customer may bring a civi! action to restrain by tem-
POTALY OF permanent injunction a person from violating chs, 421
to 427 and 429 or the rules promulgated pursuast thereto, or 1o so
restrain a merchant or a person acting on behalf of 2 merchant
from engaging in faise, misleading, deceptive, or unconscionable
conduct in consumer credit transactions. It shail not be a defense
te an action brovught under this section that there exists an adequate
remedy at law,

{2} The administrator or customer may seek a temporary
restraining order withowt written or oral notice to the adverse pasty
or his or her attornev. If the court finds that there is ressonable
cause to believe that the respondent is engaged in the conduct
sought to be restrained and that such conduct violates chs. 421 to
427 and 429 or rules promulgated under ohis. 421 o0 427 and 429,
it may grant a temporary restraining crder or any temporary relief
it deemns appropriate. A temporary restrainin g order granted with-
out notice shail expire by its terms within a stated Hme after entry,
nol to exceed 30 days, as the court fixes, unless witkin this time
it is extended by the court, or unfess the party against whom the
order i3 directed consents that it may be exiended for a longer
pericd. When a temporary restraining order is granted without
notice, the motion for a preliminary injunction shall be set down
for a hearing at the earliest possible time, Upon notice o the party
who obtained the temporary restraining ovder without ot ce, the
adverse party may appear and move #5 dissolution or modifica.
tion, and in this event the court shall procead to hear and determine
motion 45 expeditiously as the ¢ ice reguire,

7% o B 1593

BEC

Histary: 1471 ¢

426.416 Class actions; injunctions; declaratory relief.
{1} Either the administrator, or sny customer affected by 5 vicia-
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tion of chs. 421 to 427 and 429 or of the rules premulgated pur-
suant thereto or by a vioiation of the federal consumer credit
protection act, or by conduet of a kind described in sub, {23, may
brizzg a civil action on behalf of himself or herself and all persons
similarly sitaated, for actual damages by reason of such conduct
or violation, together with penalties as provided in sub, {14}, rea-
sonable attorney fees and other relief to which such PETSOTIS are
entitled under chs, 421 to 427 and 429.The customer filing the
action must give prompt netice therzof to the administrator, wha
shall be permitted, upon application within 30 days, to join as a
party plalntiff. For purposes of apportionment of cost, the sdmin-
istrator need not be a party to the action.

{2} Actons may be maintained under this section against any
person whe in making, soliciting or enforcing consumer credit
transactions engages in any of the following kinds of conduct:

{a} Making or enforcing unconscionable terms or provisions
of consumer credit transactions;

(b} False, misteading, deceptive, or unconscionable conduce
in inducing customers to enter into consumer cradit fransactions;
or

(c) False, misleading, deceptive, or unconscionable conduct in
enforcing debts or security interests arising from censumer credit
transactions,

{3) Notwihsianding this chapter, no class action may be
maintained for condnet proscribed in sub. {2} or for a violation of
s. 423.301, 424,501, 425107, 426.108 or 427.104 (1) (h) unless
the conduct has been found to constitute a violation of chs, 421 fo
417 and 429 at least 30 days prior to the occurrence of the conduct
involved in the class action by an appellate court of this state or
by a rule promulgated by the administrator as provided in ss,
426.104 (1 (e} and 426.108 specifving with particalarity the act
Of practice in guestion.

{4} (2) Atleast 30 days or more prior fo the commencement
of a class action for damages pursuant 1o the provisions of this sec-
tion, any party must:

1. Notify the person against whom an alleged cause of action
is asserted of the particular alleged claim or violation; and

2. Demand that such person correct, or otherwise remedy the
basis for the alleged claim.

{b) Such notice shall be in writing and shall be sent by certified
or registered mail, return receipt requested, to such person at the
place where the transaction occurred, such person’s principal
place of business within this state, or, if neither will effect actual
notice, the department of financial institutions.

(¢} Except as provided in par. (e), no action for damages may
be maintained under this section if an appropriate remedy, which
shall include actual damages and may include penalties, 13 givery,
ar agreed to be given within a reasonable time, to such party within
3¢ days after receipt of such notice.

(d) Except as provided in par, (), no action for damages may
be maintained under this section upon a show ing by a person
against whom the alleged claim or violation is asserted thart alf of
the following exist:

1. All customers similfarly situated have been identified, ar a
reascnable effort to identify such other consumers has been made;

2. All customers o identified have been notified that upon
their request such person shall make the appropriate remedy;

3. The remedy requested by such customers has been or ina
reasonable tme will be given; and

4. Such person has ceased from engaging, or i immediate
cessation is inpossible under the circumstances, such person will,
wiiliin a reasonable time, cease o engage in any acts on which the
alleged claim is hased,

{e} Anaction for injunctive relief may be commenced with
compiiance with paf. €2y Not less than 30 davs afier the com-
mencement of an scton for injun izlief, and after complisnce
with par. {n} the cusiomner may amend his or her commlaint withos

feave of cowt 1o include 2 request for damages. The approntiate

ADMINISTRATION 426.110

provisions of par. {c} or (d} shall be applicable if the complaint for
infunctive relief is amended to reguest datnages,

{5} The court shall permit the suit te be maintaized on behalf
of all members of the represented class only ifs

(2) The class is so numerous that joinder of all members, if por-
missible, would be impracticable:

{(b) There are guestions of law and fact common o the class;

(¢} The claims or defenses of the representative plamtiffs are
typical of the claims or defenses of the class. This paragraph shall
not apply if the administrator is a representative plaintiff;

{d) The representative parties will faitly and adequately pro-
tect the interesis of the class.

(6) Anaction may be maittained as a class action if the prereg-
visites of sub, (3) are satisfied, and in addition:

{a) The prosecution of separate actions by or against individual
members of the class would create a risk o

I. Inconsistent or varying adiudications with respect to indi-
vidual members of the class which would estahlish mcompatible
standards of conduct for the party opposing the class; or

2. Adjudications with respect to individual members of the
class which would a5 a practical matter be dispositive of the inter-
ests of the other members not parties to the adjudications or sub-
stantially impair or impede their ability to protect their interests;
or

(b} The party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declaratory
refief with respect to the class as a whole; or

{2} The court finds that the questions of law or fact common
to the members of the class predominate over any (uestions affect-
ing only individeal members, and that a class action is superior to
other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings includs;

1. The interest of members of the class in individually control-
ling the prosecution or defense of separate actions;

2. The extent and nature of any litigation concerning the con-
troversy already commenced by or against members of the class;

3. The desirability or undesirability of concentrating the H-
gation of the claimy in the particudar forum; and

4. The difficuities likely to be encountered in the management
of a class action.

{7} As soom as practicable after the commencement of an
action brought as a class action, the cour? shail determine by order
whether it is to be so maintained. An order under this subsection
may be conditional, and may be altered or amended before the
decision on the merits. If the court determines that the action may
10t be maintained as a class action, it shall allow the action to pro-
ceed on behalf of the parties appearing in the action.

{8) In any class action maintained vnder sub. (8) (¢}, the court
shalf direct to the members of the class the best notice practicable
under the circumstances, including individual notice to all mem-
bers who can be identified through reasonable effort. The notice
shall advise each member thar

{a} The court will exclude a class member from the class if the
member so requests by a speeified date;

{b} The judgment, whether favorable or not, will include aji
members whe do not request exclusion; and

{c} Apy member who does not reguest exclusion may, if the
member desires, enter an appearance throngh the member’s coun-
sel.

{9} The judgment in an sction maintained as a class action
under sub. (6} {a) or (b}, whether or not favorabie o the class, shall
inctude and describe those whom the court Bnds to be members
of the class. The judgment in an action maintained 1 2 clees
action under sub, (63 (o), whether or not Bvorsble 1o the class,

i inchide and spe cribe those to whom the notice pro-
vided in sab, (8) was d

coted, and whe have not reguested excln-
sion, and whom the court finds to be members of the class.

nr g

L
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{10) When appropriste, an action may be brought or main-
tained as a class gotion with respect to particular issues, or a class
may be divided into subclasses and sach subclass trested as a
class, and this section shall then be construed and applied accord-
ingly.

(11} Ifthe judgmnent is for a class of plaintiffs, the court shall
render judgment in favor of the administrator and against the

cfendants for all costs of notice incurred by the sdministrasor in
such action.

{12} In the conduct of actions to which this section applics, the
coutt may make appropriate orders, which may be altered or
amended as may be desirable from time to time, for any of the fol-
lOWing pUrposes:

{2} Determining the course of proceedings or prescribing mea-
sures o prevent undue repetition or complication in the presenta-
tion of evidence or argument.

(b} Requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that notice be given
in such manner as the cowrt may direct to some or all of the mem-
bers of any step in the action, or of the proposed extent of the judg-
ment, or of the opportunity of members to signity whether they
consider the representation fair and adequate, to intervene and
present claims or defenses, or otherwise to come into the action.

{c} Tmposing cenditicns on the representative parties or on
intervenors.

{d) Requiring that the pleadings be amended to elirinate
therefrom allegations as to representation of absent persons, and
that the action proceed accordingly.

(e} Dealing with procedural matters similar to those under
pars. (&) to {d),

{13} A class action shal! not be dismissed or compromised
without the approval of the court, and netice of the proposed dis-
missal or compromise shall be given to all members of the class
in such manner as the court directs.

(14} A merchant shall not be linble in 2 class action for specific
penalties under 5. 423302 (1) (a), 425.303 (1), 425304 (1),
425,305 (1) or 429.301 {1) for which it would be liable in individ-
ual actions by reason of violations of chs. 421 10 427 and 429 or
of conduct prescribed in sub. (2) unless it is shown by a preponder-
ance of the evidence that the violation was a willfu! and knowing
vielation of chs. 421 to 427 and 429.No recovery in an action
under this subsection may exceed $100,000.

{15} A plaimiff who prevails shall be awarded a reasonable
atiorney’s fee. Notwithstanding 5. 423.308 (2), reasenable attor-
ney’s fees in a class action shall be determined by the value of the
time reasenably expended by the attorney rather than by the
amount of the recovery on behalf of the class. A iegal aid society
or legal services program which represents a class shall be
awarded a reasonable serviee fee in liou of reasonable attorney’s
fees, equal in mmount to the amount of the attorney’s fees as mea-
sured by this subsection.

{18) The adminisirator, whether or sot a party to an action,
shall bear the costs of notice except that the administrator may
Tecover such costs from the defendant as provided in sub. (113

i 1575 ¢, 407; 1979 ¢, B9; 1965 & 2565 1907 &, 316; 1065 4.

mI and not substantive as it does not grant or deny the sub-
face v. Van Bu Credit Corp. 109 F34 338 {1997y

426.111 Debtors' remedies not affected. The grant of
powers 1o the administiator in this chapter does not affect reme-
dies available to customers under chs. 421 10 427 and 429 or under
ather principles of law or equity.

History: 1971 ¢ 235, 1979 ¢ 85, 1593 4, 320,
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SUBCHAPTER I
REGISTRATION AND FEES

426.201 Registration. {1} The registration requirements of
this section apply to persons who do any of the following in this
state:

{aj Make or solicit consumer credit fransactions, except a per-
son who engages in consumner credit transactions solely through
honoring credit cards issued by 3rd parties not related to snch per-
son.

(b} Directly collect pavments from or enforce rights against
customers arising from such transactions, wherever made.

(2) Each pc}sm sabjnct to the registration requirements under
subs. (17 shall file & registation statement with the administrator
within 30 days afier commencing business in this state. The regis-
fration statement shall include afl of the following information:

(a) The name of the person.

{b) The name under which the person transacts business if difs
ferent from par. (z).

{c) The address of the person’s principal office, which may be
outside this state,

{d) The addresses of all of the person’s offices or retail stores,
if any, i this state,

{e) If consumer iransactions or other business sabject to this
chapter are made otherwise than at an office or retail store in this
state, a brief description of the manner in which they are made.

(£} The address of the person’s designated agent upon whom
service of process may be made in this state.

(fm) The year—end balance of all consumer credit transactions
held by the person. In this paragraph, “year—end balance” has the
meaning given under s. 426.202 (1m) (2).

{g) Such other similar information as the administrator may
require 1o effectuate the purposes and policies of chs. 421 w 427
and 429.

{2m) (a) Except as provided in par. (bJ, each person subject
1o the registration requirements under sub. (1) shall fle a regisira-
tion statement containing the information under sub. (2} {a} to {g)
n¢ later than February 28 of esch year following the year of the
person’s initial registration under sub. (2).

(b; . Inthis paragraph, “year—end balance™ has the meaning
given in 8. 426.202 (1m} (a).

2. Paragraph (a) does not apply if the person’s year—end bai-
ance is not more than $256,000,

{3} The administrator skall adopt rules governing the filing of
changes, additions, or modifications of the registration statement
reguired by this section, and shall adopt rules pertaining o form,
verification, fees, and similar matters pertaining to the registra-
tion.

{4) The following persens shall not be subject to this section
solely by reason of thefr debt collection activities unless they are
lcensed debt collectiors under 5, Z18.04:

{a} Attorneys authorized to practice law in this state or profes-
sional service corporations composed of licensed attornevs
formed pursuant fo ss. 1801901 10 180.1921;

(b} Duly licensed real estate brokers and real estate salesper-
sons; and

{c} Duly licensed insurance companics subject to the supervi-
sien of the office of the commissioner of insurance.
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{8) No person is subject to this scotion solely by reason of
offering the discount described ins. 422201 {8},
Histery: 1971 ¢ 239, 1975 ¢ 407 1979 ¢. 105, 24 1678

5. 21187

C3ATE RIR) PO

a. ib.

426,202 Fees. (1m) AMOUNT OF REGISTRATION FEE. (2) Defi-
nitions. [n this subsection:

2. “Reporting pariod” means, for any registralion statement,
the last full calendar vear preceding the date on which the registra-
tion statement is dus,

3. “Year-end balance™ means, for any reporting period, the
outstanding balance of all consumer credit transactions that & per-
somn has entered inte or has obtained by assignment, and that origi-
nated in this state, as of December 31 preceding the anmual regis-
tration filing date under s. 426.201 (2m) (a).

(b} Regisiration fec requirenient, ANY person required (o reg-
ister under s. 426.201 shall pay a registration fee to the administra-
tor when the person files the regisiration statement required under
5. 476,201,

(e} Amount of registration fee. The amount of the registration
fee shall be determined in accordance with rates set by the admin-
istrater. In sefting these rates, the administrator shali consider the
costs of administering chs. 421 to 427 and 429, including the costs
of enforcement, education and seeking voluntary compliance
with chs. 421 10 427 and 429, The registration fee for & person
shall be based on the person’s year—end balance for the reporting
pericd.

{4) SUBMISSION OF DATA FOR CALCULATING THE AMOUNT OF FEE,
A person required to register under 5. 426.201 shall submit such
financial and other data as the administrator may require which
will support the computation of the amount of the fec,

ADMINISTRATION 426.301

{5} RECOVERY OFF The adminisirator shall bring an action
in any court of record to recover any fees that the administrator
determines are due and owing under this section.

History: I87] 0. 23% 1073 ¢ 1166 6 1678 ¢ 407, 1970 ¢ 1685 211 1991 a
1993 a. 27, 329; 2001 a. 16,

426.203 Penalties. Whoever fails to comply with the regis-
tration requiremnents under 3. 426.281 or fails 1o pay a fee required
under 5. 426.202 may be required 1o forfeit not more than $30.
Each day that this failure continues constitutes a separate offense,
Forfettures received by the administrazor under this secfion shall
be credited o the appropriation account under 5. 20.144 (1} {h}
and may be expended trom the account only for consumer or mar-
chant education programs.

-

Histeryr 19984 27,
SUBCHAPTER I
VIOLATIONS AND ENFORCEMENT

426.301 Violations and enforcement. {1} The adminis-
trator may recover i a civil action from a person who violates chs.
421 to 427 and 429 or any rule made pursuant fo any authority
granied in chs. 421 {0 427 and 429, a civil penalty of not less than
$100 and not more than $1,000 for each violation.

{2) In addition to the amount to which the administrator shall
be entitled under sub. {1}, the administrator may recover in a civil
action from a person who knowingly or willfully violates chs. 421
to 427 and 429 or any rule made pursuant fo any authority granted
in chs. 421 to 427 and 429, a civii penalty of not less than 31,008
and sot more than $10,000 for each viplation.

History: 1971 e, 239, 1479 ¢ 49, 15053 329,
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