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the community. When developmentally disabled persons
grow older and gain skills or when their parents grow old,
they often move out into the community into apartments,
board and care residences, and group homes. According
to a New York State study of 262 private, not-for-profit
community residences that housed 2,040 developmentally
disabled persons, over 36 percent of the residents had previ-
ously resided with parents, relatives, or a foster familys
This statistic runs contrary to the common impression that
all developmentally disabled persons moving into group
homes come from state institutions; in fact, many come
from families in the surrounding neighborhoods,

Many of the zoning controversies surrounding group
home siting have also arisen as a result of the national
movement to deinstitutionalize developmentally disabled
persons, This movement gathered force in the late 1960s
as advocates turned to community-based care as a desir-
able alternative to overcrowded state institutions. This
movement was accelerated by several lawsuits that forced
the closing of large institutions (such as the Willowbrook
facility in New York and the Pennhurst State Hospital in
Pennyslvania) and their substitution by community resi-
dential facilities. Several other lawsuits also attempted to
give developmentally disabled persons a legal right 1
receive residential care in small, community-based facili-
ties. The success of these efforts and the philosophy of
“normalization,” which are both examined in greater detail
in the next chapter, are relevant to understanding why the
siting of group homes has reached the prominence it has
as a zoning issue.

£. Warren Zigman et al., “Charscteristics of Community Residences
for Developmentally Disabled Persons” LARP Technical Report 82-2,

Institute for Basic Research on Bevelopmental Disabilities, November
1982, 8.
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DEFINITIONS

In order to effectively examine the regulation of com-
munity-based housing for developmentally disabled per-
sons, we have established definitions for both the resi-
dent population and the types of housing. “Group care
facilities”; “group homes"; “residential care facilities™; "fam-
ily care facilities”; and other terms have been used in local
ordinances and state licensing and siting legislation to de-
fir.e community living arrangements for developmentally
disabled persons. The term “community living facility”
has also been proposed in pending federal legislation, the
Community and Family Living amendments to the Devel-
opmental Disabilities Act. “Mentally retarded “mentally
disabled,” and other such descriptions have been used to
define developmentally disgbled people.

Community Residential Facilities

Mental disabilities researchers have settled on “commu-
nity residential facility” (CRF) to describe supervised,
community-based living arrangements for persons with
a developmental disability. This is the term used in the
University of Minnesota's 1977 and 19823 censuses of res-
idential facilities and in the American Association on
Mental Deficiency’s 1976 monograph on CRFs3

For federal Medicaid funding purposes, the federal g0V~
ernment uses “intermediate care facilities for the mentally
retarded” to describe community facilities that provide
reimbursable residential programs for four or more resi-
dents. The American Bar Association, in drafting its
model legislation for CRFs, used “family home” in the

5. Robert Bruininks et al., “Nationa! Survey of Community Residen-
tial Facilities: A Profile of Facilities and Residents in 1997 American
Journal of Mental Deficiency 84, No. 5 (1980} 470-78; Hauber, "National
Census”; and O'Connor, Home ks & Good Place.



definitions section of its mode] statute, but titled the stat-
ute “An Act to Establish the Right to Locate Community
Homes for Developmentally Disabled Persons in the Res-
idential Neighborhoods of This State” without ever defin-
ing the term “community home” Researchers have con-
sistently used “group home” to describe CRFs in their
research reports.

To be consistent, this report will use community resi-
dential facility (CRF) to describe all community-based res-
idential facilities for developmentally disabled people.
CRPFs housing eight residents or fewer will be called group
homes. The definition of a CRF is a modification of the
one adopted in the article, “National Census of Residen-
tial Facilities: A 1982 Profile of Facilities and Residents”

Any living quarter{s) which provides. . .seven days-a-week
responsibility for room, board, and supervision of develop-
mentally disabled people. . .with the exception of (a) single-
family homes providing services to a relative; (b) nursing
homes, boarding homes, and foster homes that are not for-
mally state licensed or contracted as mental retardation ser-
vice providers; and (c} independent living (apartment} pro-
grams that have no staff residing in the same facility$

This definition is limited to those facilities that are
state-licensed or that provide services to mentally retarded
persons under contract and have supervisory staff resid-
ing or working shift assignments within the facility. Using
this definition, the national census identified 15,633 such
residential Facilities as of June 30, 1982, housing a total
of 278,095 residents, 243,669 of whom were mentally
retarded. The results of this survey, by facility type, are
set forth in Table 1.

Under this definition, group residences comprised 49
percent of the total number of facilities for developmen-
tally disabled people and housed 84.2 percent of the total
residents. The 1982 national census also found that 62 per-
cent of the facilities were operated by proprietary organi-
zations (including foster families), 31 percent by nonprofit
entities, and 7 percent by governmental entities. The gov-

4. Hauber, "National Census” p. 236, The original definition required

"24-hour, seven-days-a-week responsibility for room, board, and supet-
vision of mentally retarded people. . .~

ernmental facilities, however, housed 53 percent of the
residents.

Developmental Disabilities

The most recent federal Developmental Disabilities Act,
P.L. 98-527, Stat. 2662 {1984), defines a developmental
disability as a severe, chronic disability that: '

1. Is attributable to a mental or physical impairment
or combination of mental and physical impairments;

2. Is manifested before the person attains age 22;
3. Is likely to continue indefinitely;

4. Results in substantial functional limitations in three
or more of the following areas of major life activity:
self-care; receptive and expressive language; learn-
ing; mobility; self-direction; capacity for indepen-
dent living; and economic self-sufficiency;

5. Reflects the person’s need for a combination and
sequence of special, interdisciplinary, or generic care,
treatment, or other services that are lifelong or of
extended duration and are individually planned and
coordinated.

The current definition refines a broader provision in
an earlier federal statute, the Developmental Disabilities
Act, 42 U.5.C. Paragraph 6001 ef seq. {1976}, which listed
a number of different conditions that limited an individ-
ual’s ability to function normally in society. Besides men-
tal retardation, those conditions (which must have
manifested themselves prior to age 18) included cerebral
palsy, epilepsy, autism and other neurological conditions,
and dyslexia. Some state legislation has substantially
broadened the definition of the developmentally disabled
population by adding other characteristics, It should also
be noted that the limiting conditions in the most recent
Developmental Disabilities Act are most closely associated
with mental retardation. For all purposes, “mental
retardation” can be used almost interchangeably with the
statutory definition of developmental disability and will
be so used in this report.

TABLE1. NATIONAL SUMMARY DATA BY TYPE OF FACILITY, 1982

Facilities Retarded Residents
Type of Facility* N Percentage N Percentage
Foster homes 6,587 42.1 17,147 7.0
Group residences:
1to 5 residents 2.448 15.7 8,456 35
& t0 15 residents 4,117 26.3 34,646 14.2
16 to 63 residents 655 4.2 19,814 8.1
64+ residents 449 2.9 142.420 584
Semi-independent living 306 2.0 2,870 1.2
Boarding homes 185 1.2 1,264 0.5
Personal care homes 583 17 4,070 1.7
Nursing homes 363 1.9 12,982 5.3

*Note: 100 percent of facilities responding.

Source: Florence Hauber et al.. "National Census of Residential Facilities: A 1982 Profile of Facilities and Residents,” American

Journal of Mental Deficiency 89, No.3 {1984); 236,
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Chapter 2. A Review of Recent Literature

This chapter examines some of the research literature
about characteristics of CRFs and their placernent in res-
idential neighborhoods. The literature provides a useful
starting point for considering how zoning provisions may
be modified to encourage the siting of CRFs in appropri-
ate residential districts.

COMMUNITY RESIDENTIAL FACILITIES AND
THEIR RESIDENTS

Much of the recent research on community placement
of persons with developmental disabilities into CRFs has
been shaped by responses to the theory of “normaliza-
tion” that now guides most programs to deinstitutional-
ize mentally retarded people. This is a complex area, and
research has been somewhat contradictory in its findings.

Advocates of normalization maintain that developmen-
tally disabled people are best able to achieve their poten-
tial as functioning members of society, to the extent of
their limitations, by residing in environments providing
maximum social contact and interaction; such settings
should offer the normal conditions of everyday life. Asso-
ciated with normalization theory is “habilitation™the
provision of supportive services to enhance self-sufficiency
and individual growth. Normalization theory assumes
that the limitations of all retarded people can be modi-
fied regardless of their degree of impairment?

Over the last 10 years, considerable research has exam-
ined whether normalization can be supported by data.
Researchers have compared various types of CRFs to pub-
lic institutional settings to see if community-based living
arrangements have fuifilled their conceptual premises.
Some of the literature raises issues about the off-site

7. Robert Bruininks et al., “Recent Growth and Status of Commu-
nity Residential Alterratives,” in Deinstitutionalization and Commu-
nity Adfustment of Mentally Retarded People, Monograph No. 4, ¢d.
R. Bruininks (Washington, D.C.: American Association on Mental Defir
ciericy, 1981}; Nire, "A Scandinavian Visitor Looks at United States Insti-
tutions.” in Changing Patterns in Residential Services for the Mentally

Retarded, eds. R Kugel and W. Wolfensberger {Washington, DC.; Presi-
dent’s Commission on Mental Retardation, 1969}

4

impacts of such facilities and the type and nature of the
interaction that CRF residents have with the surround-
ing community. These findings are surnmarized below.

Facility Size

The appropriate size of CRFs is an important consider-
ation to planners concerned about regulating the location
of group homes and other residential facilities for develop-
mentally disabled persons in residential neighborhoods.
Normalization assumes that the best facilities are those
that offer the greatest opportunity for the mentally re-
tarded resident to live a normal life; since small CRFs are
more closely integrated into normal society than large
public institutions, this type of housing should encour-
age interaction with and integration into the larger society.

The research literature over the past decade or so has
debated this premise. About all that can be concluded
from the literature is that small CRFs offer greater oppor-
tunities for meeting individual residents’ needs than large
public institutions and that the CRFs have a more “home-
like” environment than the public Facilities. Cenerally,
CRFs have been found to encourage more resident auton-
omy and activities than large public institutions, a find-
ing consistent with normalization theory.

An important recent study of individuals who moved
from the Pennhurst School and State Hospita! in Penn-
sylvania to CRFs shows that the adaptive behavior of
developmentally disabled persons improved significantly
and continued to improve within the community setting®
The research indicates that individuals placed in the com-
munity were doing things more independently. The Penn-
hurst study compared the behavior of developmentally
disabled persons during a two-year period within the insti-
tution with their behavior during a three-year period in
CRFs. Only after the third year of data collection did the

B. J. W. Conroy and V, |. Bradley, The Pennhurst Longitudinal Study:
A Report of Five Years of Research and Analysis {Philadelphia, Pa.:
Tempte University Developmental Disabifities Centar, Flumarn Services
Research Institute, 1985}, 105
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In small group homes, staff members can give residents more individual attention than is possible in large institutions, and residents

can enjoy a homelike atmosphere.

researchers find that the rapid rates of behavioral progress
leveled off.

Other research literature indicates that considerations
related to home size are much more complex and confus-
ing than might be expected. A literature review by Sha-
ron Landesman-Dwyer concluded that, “within a given
type of residential setting, size per se is not related to qual-
ity of care” The author noted that:

{Tlhe findings are provocative insofar as they challenge the
notion that all retarded people should or would prefer to
live in very small homes or apartments. The matter of size
should be related to client's age, past experiences, ability
level, and current life situation. Courts and states are decid-
ing prematurely that facilities that serve more than three
people, or six people, or 10 people, etc, cannot provide
habilitating and normalizing experiences. There simply are
not enough data available to support these major policy
decisions?

This conclusion has special implications for local zon-
ing restrictions of group home sitings. State legislation
consistently has preempted restrictions to the siting of
small residential facilities, generally those housing fewer
than six or eight residents {although the long-term trend is
toward small homes for four individuals and foster homes
for one or two individuals). The concerns expressed by
Landesman-Dwyer also appear in other research findings

9. Sharon Landesman-Dwyer, "Living in the Community” American
lournat of Mental Deficiency 85, No. 3 {1981} 225,

related to facility size. For example, one study based on
field observations found that small group homes (with
10 or fewer residents} often restrict resident interaction
in the community and discourage residents from main-
taining contacts with friends or acquaintances or invit-
ing thern to visit the facility?® A second study examining
the relationship between CRF size and the quality of resi-
dential care also found that institutional size, per se, is
relatively unimportant as a factor, although CRFs with
fewer than 20 residents were more “normalized” than
homes serving more than 20 residents}! The author of
this study also noted that small facilities may isolate resi-
dents from community life through the overprotective
practices of supervisory staff.

Besides regulatory preferences for CRFs whose size and
intensity of use mirror that of conventional houscholds
(regardless of how well they promote normalization), eco-
nomic considerations may also affect the size of CRFs
established in residential neighborhoods. The relationship
between costs and facility size are still unclear. The fund-
ing programs of the states and the federal government may
have some effect on determining the types of CRFs that

10, Sylvia Bercovid, "Qualitative Methods and Cultural Perspectives
in the Study of Deinstitutionalization.” in Deinstitutionalization and
Community Adjustment of Mentally Retarded People, Monograph 4.
ed. R Bruininks (Washington, D, American Association on Mental
Dueficiency, 1981).

11. George Baroff, “"On Size’ and the Quality of Residential Care:
A Second Look” Mental Retardetion 18, No. 3 {1980k 11317,
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are established. An unpublished 1980 report for the
Health Care Financing Administration of the U.S. Depart-
ment of Health and Human Services concluded:

Data on cost as it refates to size of facilities is generally
not yet available, Size of a facility does have an impact
on the dollars necessary to run the establishment. For exam-
ple, in Colorado, group homes are no smaller than eight
persons because, at current charge rates from the state rate-
setting commission, revenues generated by eight clients are
sufficient to maintain a fiscally sound operation. Fewer than
eight residents for a prolonged period of time draws reve-
nues below the break-even point. This raises issues of
occupancy rates, waiting lists, and jeopardized fiscal sol-
vency that must be considered in the administration of
eommutity residences. In some facilities, economies of scale
<an be achieved by squeezing more clients in, not an
URCOmMOnN occurrence in those states where licensing of
small group homes has not yet happened 12

These observations are significant because they seem
to run counter to conventional wisdom that favors only
the establishment of small facilities by right through
preemptive state legislation and local zoning provisions,
Ironically, in some cases, the CRFs that are being encour-
aged may be those that are the least economically viable
under current reimbursement systems. These cost consi-
derations suggest that a range of different sized CRFs and
different types of housing opportunities shoutd be con-
sidered by local zoning officials.

CRF Residents

Researchers commonly use the results of intelligent quo-
tient (IQ) tests as a means of classifying persons with de-
velopmental disabilities. For zoning purposes, these results

12. H. Menninger. Issues in the Development, Pragramming, and
Administration of Community Residential Facilities for Developmen-
tally Disabled Persons (Washington, DC.: US. Departrent of Health
and Human Serviess, Health Care Finance Administration, 1980}, 52-53.

are probably not useful as indicators of CRF resident
characteristics and offer little guidance to planners in
developing appropriate zoning guidelines for CRFs. What
is probably more significant is the behavior and integra-
tive skills of CRF residents, regardless of their abilities
as measured by standardized IQ) tests.

1Q classifications and behavioral characteristics may be
important factors in determining who is admitted to which
type of CRF after deinstitutionalization, A study by the
American Association on Mental Deficiency identifies a
resident’s level of functioning, age, ability to participate in
training programs, sex, and employment po!en:ial as
the principal factors considered for placement eligibility 1
The 1982 census of facilities and residents also examined
the adaptive behavior of CRF residents as part of its sur-
veyM The census results are summarized in Table 2.

These findings indicate that large facilities still bear
most of the burden for caring for developmentally dis-
abled persons with significant behavioral limitations, But
these resident characteristics need not fimit the extent of
community interaction between CRF residents and the
‘surrounding community or hamper efforts toward nor-
mnalization. For example, researchers noted that previously
institutionalized mentally retarded persons showed an
increase in community@wareness and access skills after
one year in a CRF Another study of 338 residents found
that between 70 and 90 percent used community re-
sources, such as restaurants, movies, churches, and bar-
bershops, and that severely or profoundly retarded resi-
dents were just as likely to use these resources as the

13. O'Connor, Home Is @ Good Place.

14. Hauber, “National Census” 236,

15. R. L. Schalock and R. $. Harper, “Independent Living and the
Disabled: A Systematic Approach to Independent Living Training.” in

Frantiers of Knowledge in Mental Retardation_ vol. 1. ed. Peter Mittler
{Baltimore, Md.: University Park Press, 1981).

TABLE 2. BEHAVIORAL CHARACTERISTICS OF DEVELOPMENTALLY DISABLED PERSONS BY TYPE OF
FACILITY, 1982 (PERCENT OF ALL FACILITY RESIDENTS}

Type of Facility

‘Group Group Group Group Semi- Personal
) Foster residence residence residence residence independent Boarding  care  Nursing U,

Behavior home  {1-5) (6-15)  (16-63) (644} fiving homes  homes  homes total
Cannot walk without

assistance! 9.3% 7.5% 4.8% 13.5% 23.9% 16% 2.7% 54% 4.8% 18.9%
Cannot dress without

assistance® 29.9 189 4.9 3.7 50.3 2.3 9.7 9.0 67.7 g1
Cannot eat without

assistance® 11.2 7.3 37 15.0 323 5 3.5 8.6 30.3 23.8
Cannot understand

the spoken word®  10.¢4 &6 4.3 2.8 23.0 1.5 21 6.8 6.2 16.9
Cannot communicate

verbally* 249 21.3 16.2 227 45.4 3.7 4.8 16.1 54.0 35.4
Are not toilet trained' 13.1 9.1 4.0 15.1 34.6 1 39 6.5 9.0 253

* 87.7% facilities reporting, representing 84.5% of aif residents.
© 87.5% facilities reporting, representing 82.8% of all residents.
© 87.5% facilities reporting. representing 32.5% of alf residents.

 B7.4% Eacilities reporting, representing 78.5% of al residents.
: 87.6% facilities reporting. representing 83.9% of ail residents.
87.5% facilities reporting, representing 83.2% of afl residents.

Source: Florence Hauber et al.. "Natiosal Census of Residentia} Facilities: A 1982 Profile of Facilities and Residents,” American Joumal of Mental Deficiency

89. Ne. 3 {1984} 237,
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mildly or moderately retarded1¢

Much research literature was developed in the 1970s to
support the theory of normalization and the process of
deinstitutionalization as a means of achieving the objec-
tives of personal development and community integration
of developmentally disabled persons. These studies show
that most CRF residents, no matter what size the facility,
are better integrated into the community than residents of
large public institutions, and they have more opportuni-
ties to show autonomy and personal responsibility than
institutional residents. Research by Gollay and her asso-
ciates indicated that 89 percent of the CRF residents had
day placements and that almost all worked in the com-
munity (with 25 percent in competitive jobs and 75 per-
cent in sheltered workshops).¥? Other studies have shown
that community placement contributed to growth in adap-
tive behavior by CRF residents.!* One study found that

16. Barry Willer and James Intagliata, “Comparison of Family-Care
and Group Homes as Alternatives 1o Institutions.” American Journal
of Mental Deficiency 86, No. 6 (1982). 588-05,

17. Elinor Gollay et al., Coming Back: The Community Experiences
of Deinstitutionalized Mentally Retarded People {Cambridge, Mass.
Abt Books, 1978),

18. Richard Eyman et al., “Relationship Between Community Environ-
ments and Resident Changes in Adaptive Behavior: A Path Modei ™
American Journal of Mental Deficiency 83, No. 4 (1979): 330-38.

In Chicago. large community residential facilities often locate
in rehabilitated hotels, apartment buildings. and nursing
homes.

Sadyay sauiv]
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30 percent of a sample of group home residents could man-

age their own leisure-time activities and transportation,
either independently or with supervision, even though pro-
foundly retarded individuals comprised 39 percent of that
group* The factors that affect the success of community
placement are still being debated within the developmen-

tal disabilities field. The research does show, however, that

behavioral characteristics and the level of functioning of
the CRF resident population clearly influence, but do not
determine, a mentally retarded individual's ability to live
within the community.

CRE CHARACTERISTICS AND LOCATIONS

Regardless of the number and type of residents living
in a CRE certain factors are important in a sponsor’s deci-
sion to locate a facility within a specific area. The 1983
survey of group home sponsors by the U.5. General
Accounting Office found that the single, most important
siting factor was a safe neighborhood. Next inimportance
were neighborhood stability (with an annual resident turn-
over of 15 percent or less) and a high percentage of single-
family residences within the neighborhood (to facilitate
rormalization processes)® Other important factors are
proximity to public transportation, community support
services, recreation, shopping, and other public amenities.

In a 1980 survey of 368 community residences in the
state of New York, Janicki and Zigman found that approx-
imately two-thirds of these residences occupied single-
family dwellings; 21.7 percent occupied either two-family
dwellings, duplexes, or apartments; and 15.3 percent occu-
pied other types of buildings, such as conwverted convents
and domiciliary care facilities?! They also noted that 57.2
percent of the dwellings used as community residences
were single-family homes built before 1940 (virtually iden-
tical to their representation-—57 percent—in the state’s
housing stock). According to the New York survey, com-
munity residences “were mostly homes consisting of eight
or more rooms, with four to six bedrooms, two or more
bathrooms, a dining room, a living room, and a recrea-
tion room.”? Although the average community residence
was relatively large (statewide, private single-family
homes had a median of 5.2 rooms), the authors concluded
that “the fact that two-thirds of the residences occupied
dwellings that were previously single-family homes indi-
cates that, relative to the neighborhood, the residences
would be considered a typical size!?

The Janicki and Zigman survey also found that the
majority of the residences were located within urban areas

19. Christian Poliuka et al., “Selected Characteristics, Services, and
Movement of Group Home Residents” Menial Retardation 17, No. 5
{1979): 227-30.

20. U.S. General Accounting Office, An Analysis of Zoning and Other
Problems Affecting the Establishment of Group Homes for the Men-
tally Disabled {Washington, D.C.: 115, GAD, 1983).

Z1. Matthew P Janicki and Warren B. Zigman, "Physical and Environ-
mental Design Characteristics of Community Residences” Mental
Retardation 22, No, 6 (1984); 294-301.

22, Tbid.

3. Ibid.

close to commercial and recreational resources and health
and emergency services. Two-thirds were located within
a quarter of a mile of both a comer store and a bus stop
or subway station. Over half were located within half a
mile of a drugstore, pharmacy, or supermarket, and over
half were located within one mile of a public park or fire
station. The distance to hospitals was somewhat greater—
over one-half were located within two miles of hospitals
and other emergency medical services. The majority of
the survey respondents (0.1 percent} indicated that their
residences were located in what they termed middie-class
areas; 42.5 percent were located in working-class areas:
and 7.3 percent were located in upper-class areas.

These findings do not hold true for all facilities, how-
ever. Bercovici's 1981 study of deinstitutionalization in Los
Angeles found that many board and care home residents
had little contact with their community because they were
isolated in poor neighborhoods with high crime rates. The
homes were also isolated from stores and other neighbor-
hood services?* Moreover, many of the mentally disabled
residents were a racial minority in the immediate neigh-
borhood, further stigmatizing them and opening them up
to victimization. Bercovici attributes these site constraints
to exclusionary zoning practices in the Los Angeles area
that forced the facilities to locate in economically depressed
neighborhoods.

On the other hand, according to a 1979 study of 53 re-
tarded adults over a four-year period by Birenbaum and
Re:

The period of personal exploration and the acquisition of
new experiences that initially accompanied resettiement had
given way to a prosaic routine of sleep, work, and at-home
recreation of a passive nature: weekends were often reserved
for visiting family or receiving visits. This picture of living
is not too different from that of those who are not retarded
but are marginally employed or mostly unemployed. The
discretionary income available for people on public assis-
tance limits outings or the appropriate apparel for enjoy-
ing public places in a respectable manner/™

The concentration of CRFs in poorer, often less politi-
ally organized neighborhoods is one legacy of a decade
of zoning practices that excluded CRFs from a range of
different single-family and other residential settings.
Presumably, the concentration of such facilities in certain
geographic areas has the potential for undercutting nor-
malization by no longer making the neighborhood a nor-
mal living environment. No evidence has appeared, how-
ever, to indicate what constitutes a “tipping point” at
which the underlying character of the neighborhood is
changed from a residential setting to a quasi-institutional
one. The U.5. General Accounting Office's survey of group
home sponsors and local officials found that, in 1983, over
one-third of the group homes surveyed were located
within two blocks of another CRF.

Yet, concentration of CRFs in certain economiclly
depressed neighborhoods may not undercut habilitation

24. Bercovicl, “Qualitative Methods and Cultural Perspectives”

25. Arncld Birenbaum and Mary Ann Re, “Resettling Mentally
Retarded Adults in the Community—Almost Four Years Later” Ameris
can Journal of Mental Deficiency 83, No. 4 (1979} 329,



efforts. One study found that these same neighborhoods
might be good places to locate CRFs since they often offer
affordable housing opportunities for sponsors, suitable
employment opportunities for residents, and good access
to transportation and recreational facilities?* This study,
however, also noted that high crime rates posed a signifi-
cant cloud in this otherwise sunny picture (a problem
earlier identified as significant by CRF sponsors surveyed
by the U.5. General Accounting Office and by Bercovici).

The barriers posed by high crime areas to the normali-
zation of mentally retarded CRF residents can hardly be
discounted. The longitudinal study on community inter-
action of residents of a CRF by Birenbaum and Re in 1979
concluded that “community location and easy access to

transportation cannot, by themselves, produce greater
participation in the community beyond the world of
work. One can argue that deinstitutionalized mentally
retarded adults are simply becoming like everyone else
and have acquired attitudes towards travel that are
appropriate for a ‘dangerous community’ “¥ The study
authors also noted that “these travel patterns are often
shared by other, nonretarded, city dwellers who feel viyl-
nerable or are overly influenced by the mass media”

26. Jefirey L. Davidson, “Balancing Required Resources and Opposi-
tion in Community-Based Treatment Center Neighborhoods” Social Ser-
wice Review 56, No. 1 {1982): 55-71.

27. Birenbaum and Re, “Reseitling Meatally Retarded Adults” 329,




Chapter 3. State and Local Policies

This chapter reviews current state and local laws related
to zoning for group homes for developmentally disabled
persons. It critically examines local zoning practices and
features several examples of zoning crdinances adopted
by local governments outside of those states with preemp-
tion statutes. State preemption statutes are also summa-
rized. The survey of state laws builds on an earlier study,
Disabled Persons and the Law: State Legislative Issues,
by the American Bar Association (ABA). The ABA’s 1978
study found 16 state preemption statutes; the summary
here reports on 30 state statutes.

PROBLEMS WITH LOCAL ZONING POLICIES
Local planners and planning commissions must decide
whether they want to be part of the problem or the solu-
tion when it comes to housing persons with developmen-
tal disabilities. Based on an APA survey conducted in
November 1985, the attitudes and policies of local plan-
ning and zoning officials are stil] in a state of transition.
In jurisdictions where state laws have required local gov-
ernments to remove zoning barriers, local planners report
that community acceptance of group homes has increased,
and few, if any, problems occur, According to the APA
survey, local planners believe that a uniform and over-
riding state zoning policy is the simplest method for over-
coming restrictions to group home siting based on the
prejudices of neighborhood and community residents.
Outside of those states that have preempted zoning con-
trols for small group homes, the changes in local policies
have not been significant. The vestiges of discriminatory
and exclusionary practices still exist. Some antiquated
zoning laws only make reference to housing for develop-
mentally disabled persons in connection with “instity-
tions” or “hospitals for imbeciles or the feebleminded.”
In other jurisdictions, local planners report that local pol-
itics rather than zoning policies determine the location of
homes; in some cases, aldermen or city council members
have special veto authority over the loction of group

homes. According to one survey respondent in a small

Colorado town, an unwritten rule limits the number of
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group homes to no more than one per council district,
Many planners reported that neighborhood opposition
was still 2 persuasive force in local zoning hearings. Plan-
ners reported that the sheer number of opponents rather
than reasoned arguments can convince local planning
commissions or city councils to deny necessary permnits
for group homes.

Planners have strong opinions about the need to liber-
alize zoning policies for group homes. Many planners in
our survey reiterated the Supreme Court's warning in City
of Clebure {Texas) vs. Cleburne Living Center. 105 S,
Ct 3249 (1985)—neighborhood prejudice cannot be the
basis of local zoning decisions. In that case, the Court
struck down the city’s requirement that homes for re-
tarded persons obtain special permission to locate in a res-
idential zoning district. The city had allowed other simi-
lar residential uses (i.e., uses of the same density) by right
in the district. Planners we surveyed agreed with the Su-
preme Court's conclusion that homes for developmentally
disabled persons should be treated the same as other simi-
lar residential uses. (A discussion of the Cleburne case
appears in Chapter 4.)

Some planners responding to our survey openly
attacked exclusionary zoning restrictions for group homes.
Leslie Halterman, planning director of Glenwood Springs,
Colorade, said that many zoning ordinances are based on
unreasonable prejudices and discrimination, and she sar-
castically asked whether we need special housing regula-
tions for “geniuses, Catholics, homosexuals, blacks, or
Russians.” Stephen Aradas, planning director of McHenry
County, lllinois, remarked that developmentally disabled
persons “already have all the obstacles they can handle
without a community’s zoning ordinance adding more”
Several other planners commented that the best policy for
small group homes would advocate open housing and
equal zoning treatment with similar residential uses.

LOCAL REGULATORY ISSUES .
Most of the more than 325 planners responding to APA's
survey indicated that limiting the size of group homes was
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the most important local consideration. Many of the sur-
vey respondents also indicated the need for dispersion
requirements that specify separation distances between
group homes for all types of service-dependent popula-
tions. Some planners indicated that it was also important
for smali group homes to maintain the appearance of a
single-family home and that home operators should not
alter a structure, thereby making it out of character with
surrounding homes. Other planners cited the need for clear
zoning definitions, tough state licensing requirements, state
or local checks of group home operations, and reasonable
controls for health and sanitation.

Based on the survey responses, we found that planners
believed that the appropriate size of small group homes
and the required separation distances between homes were
the most controversial regulatory issues.

Appropriate Size of Group Homes

Most planners, especially in states with preemption
legislation, believe that group homes of six to eight devel-
opmentally disabled persons should be allowed in any res-
idential district. In the 30 states where local zoning discre-
tion has been preempted, planiners reported that there were
few, if any, problems with small group homes in single-
family residential neighborhoods. APAs survey clearly
indicates that these planners think the size of group homes
permitted as of right by their state law (most frequently
eight or fewer residents) is acceptable and appropriate.

In some communities, however, local planners continue

These suburban group homes are
indistinguishable from ather houses in
the same neighborhood.

Glenn Triest

to argue that small group homes for eight residents are
more typical of boarding or rooming houses and should
therefore be allowed only in two-family or multifamily
zoning districts. Some planners contend that, because
developmentally disabled people must pay for room and
board, these homes should be distinguished from single-
family homes. These same communities, however, apply
no special regulations to large or extended families resid-
ing in single-family homes. In recent years, many of these
communities have, in fact, adopted permissive zoning for
accessory apartments, “granny flats” and small congregate
housing facilities for the elderly in single-family residen-
tial districts.

Considerable experience in the 30 states that allow small
group homes in single-family neighborhoods indicates
that they are fully compatible with their surroundings and
that they operate as households. Zoning administrators
responding to our survey noted that small group homes
typically have common kitchens, living rooms, and other
facilities indistinguishable from single-family homes and
clearly distinct from apartments and rooming houses.

Separation Requirements

None of the survey responses indicated a justification
for requiring a specific separation distance between group
homes for developmentally disabled persons—there has
been no thorough or conclusive study to support given sep-
aration standards. Many communities have no such re-
quirements; some require up to 5,000 feet between homes.
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No suburban city or county sent any documentation to
indicate that concentration of group homes was a prob-
lem. Some of the suburban and small-town planners, as
well as planners from medium-size cities, however, be-
lieved that even small concentrations of group homes (three
or four) could be a serivus problem when clustered in
several blocks of a single-family residential neighborhood.
Regina, Saskatchewan, and Halifax, Nova Scotia—two
medium-size cities—found small clusters of group homes
in one or two neighborhoods; the cities then adopted sep-
aration requirements to prevent further clustering.

Other evidence indicates that concentration of group
homes is not a problem. The experience of one small city,
Las Vegas, New Mexico, indicates that group homes for
developmentally disabled, mentally ill, and physically
handicapped persons have been accepted. In Las Vegas
(population 14,322), there are 158 housing units for spe-
cial population groups, including 12 group homes of six
or more residents. Local planner Philip Jaramillo reports
that mentally retarded and mentally ill persons are well
accepted and pose no problems. Jaramillo reports that
‘many city residents had previously worked with the men-
tally ill persons who currently live in group homes when
they were institutionalized in the nearby state facility
(which employs about 800 city residents}. Jaramillo be-
lieves that Las Vegas's experience is different from that
of big cities because Las Vegas's neighborhoods do not
have the social and economic problems of some inner-
city neighborhoods.

Despite the experience of Las Vegas, every large city
that responded to our survey—Baltimore, Chicago, Day-
ton, Miami, Minneapolis, and 5t. Paul— indicated some
evidence of a need for zoning standards that require the
dispersal of all types of group homes. This includes group
homes for juvenile delinquents, developmentally disabled
persons, alcoholics, chemically dependent individuals,
mentally ill persons, and other service-dependent groups.
Several planners indicated that a few central-city neigh-
borhoods have become large “institutions” because of the
concentration of group homes. Planners in Minneapolis
reported that, in the early 1970s, certain declining inner-
city neighborhoods were simply the path of least resis-
tance for those wanting to open group homes. The Cen-
tral and Powderhorn planning districts of Minneapolis
have 70 group homes (including homes for juvenile delin-
quents; mentally retarded, mentally ill, and chemically
dependent persons; alcoholics: and other service-depen-
dent groups). The Central district includes 1,401 beds for
service-dependent individuals; this figure represents more
than seven percent of the district’s total population, based
on a 1984 survey. In planning district 7 of St. Paul, Min-
nesota, there are 21 group homes with a licensed capac-
ity of 350 residents—most of these homes are located
within a three-block area of the West 7th neighborhood.
According to a 1979 survey conducted by the Miami Plan-
ning Department, two small census tracts (No. 36.02 and
27.01) have group homes with a licensed Qpacity of 1,037
beds, a figure that represents more than eight percent of
the total population of these two tracts,

According to big city planners who responded to cur
survey, economic factors (e.g., the low cost of housing
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and the availability of large, underused residences) pushed
group homes into certain neighborhoods. But, in addi-
tion to market forces, neighborhood resistance also forced
group homes into older, declining, inner-city neighbor-
hoods. According to Michael Cronin, previously with the
Minneapolis planning department and now in private
business, “the developmentally disabled have moved from
the back wards of state institutions to the back alleys of
tough city neighborhoods.” Most of the big-city planners
responding to our survey concluded that the concentra-
tion of group homes is a2 major problem and that it runs
contrary to the basic objectives of deinstitutionalization.
Group home residents in neighborhoods with hundreds
of other service-dependent residents @nnot benefit from
daily interactions with typicl community residents. In
some extreme situations, planners believe that significant
concentrations of group homes can frustrate community
redevelopment plans and discourage even small investors
from improving properties in neighborhoods that appear
dominated by group homes.

Requiring the dispersion of group homes raises diffi-
cult questions that remain to be answered. It is APA's
belief, however, that the choice of locations for group
homes for developmentally disabled persons ultimately
should be left up to the operators. It makes little sense
for planners to embrace dispersal requirements if they can
result in discrimination against the retarded even when
these requirements are recommended by care providers.

Ostensibly, these measures are promoted to prevent the
establishment of group home “ghettoes™~concentrations
of facilities in certain locations that may interfere with the
process of normalization and integration of the develop-
mentally disabled individual into society. The anticoncen-
tration position is deemed to be beneficial to the interests
of developmentally disabled persons, but some harsh poli-
cies can result if it is carried to its logical conclusion. The
harshness and unacceptability of these measures becomes
apparent if one substitutes another group that has been
subject to discrimination—blacks—for developmentally
disabled persons in these anticoncentration provisions.
What emerges is a zoning provision that, in order to pre-
vent the deleterious effects of racial segregation, prohibits
any black household from being sited within a specified
distance from another black household. Although this
measure might achieve racial integration, this is not a
policy that comports with the individual liberties that are
to be promoted by such regulations. The traditional re-
sponse to segregation has been the adoption of fair hous-
ing ordinances that promote freedom of choice in select-
ing suitable housing in appropriate neighborhoods, and
we believe that the same ideological stance should be taken
to address housing discrimination against individuals with
developmental disabilities. If group homes are allowed to
locate in suitable residential districts by right, 2 manda-
tory dispersal requirement will not be necessary.

This position against anticoncentration provisions is
controversial-—group home sponsors have supported these
provisions, and local planners have incorporated them in
their ordinances as an act of enlightened public policy.
This position, however, is the only one that is consistent
with current practices that address housing discrimination
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Past discrimination against all types of group homes has
forced them into Minneapolis's older, central city
neighborhoods. The city is now trying to disperse new
facilities and prevent additional overconcentration.

by encouraging individual liberties and freedom of choice,
This may mean that group home sponsors may deliber-
ately choose to site their facilities in neighborhoods that
already are saturated with group homes, but the wisdom
of such judgments is reserved to the sponsors and the indi-
viduals whe choose to house developmentally disabled
persons in such facilities. It is only when local govern-
ment decisions are discretionary, as with a special per-
mit requirement, and open to expressions of community
prejudice and “neighborhood rights” that anticoncentra-
tion provisions appear to be necessary as a response to
housing discrimination. Allowing such facilities to locate
in appropriate residential neighborhoods by right obvi-
ates many of the difficult issues associated with determin-
ing the best way to address such discrimination.

Some planners have responded to an existing problem

of concentrated group homes with what appears to be the
best intentions—-by requiring them to be dispersed into
neighborhoods in which the group home residents wn
interact with typical community residents. Nevertheless,
there are serious problems with this approach. Operators
of group homes may be denied access to housing by these
regulations simply because of a home’s location relative
to other group homes. Furthermore, group home opera-
tors may be denied access to certain neighborhoods that
have special advantages, such as good public transporta-
tion and proximity to shopping or social services. The
most serious problem created by dispersion requirements,
however, is the potential denial of civil rights to people
with developmental disabilities. Dispersion requirements
may create a stigma that attaches to group hormes, which
effectively means that these individuals cannot be accepted
as others are.

SELECTED SAMPLE OF LOCAL
ZONING REGULATIONS

A growing number of cities and towns outside of those
states that have preempted local control are amending
their zoning ordinances to allow small group homes for
developmentally disabled people by right in any residen-
tial district. Many of these jurisdictions are also making
it easier to establish intermediate-size homes. The case
studies below summarize some of these local ordinances.

McHenry County, Dlinois

According to McHenry County planning director
Stephen E. Aradas, the countys zoning policies are
intended to allow small group homes to blend into the
neighborhood in which they are located. He says that
“there is no need to call special attention to a group hame
for the developmentally disabled; the developmentally
disabled are a part of our communities and should be
treated as such without fuss and noise”

The McHenry County zoning code defines and allows
for small group homes as follows:

Residential Alternative for the Developmentally Disabled,
One to 5ix Residenis. A community dwelling for no more
than six developmentally disabled persons, in which the
program’s size and content is structured to meet the indi-
vidual needs of the persons residing therein. This dwell-
ing may also house such minimum staff persons as may
be required to meet the standards of federal, state, or local
agencies, if applicable,

Residential Altermative for the Developmentally Disabled,
Seven or More Residents. A community dwelling for seven
or more developmentally disabled persons, in which the
program’s size and content is structured to meet the needs
of the persons residing therein. This dwelling may also
house such minimum staff persons as may be required to
meet the standards of federal, state, or local agencies, if
applicable.

Districts Permitted. Smaller group homes (one to six resi-
dents} are permitted by right in all residential districts. The
group homes of seven or more residents are permitted by
conditional use permit in all residential districts.

Separation Requirement. None.
Conditional Use Standards for Group Homes of Severt or
13
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More Residents. All applications for group homes of seven
or more residents are reviewed on the basis of the follow-
ing standards:

* That adequate utilities, actess roads, drainage, and
necessary facilities have been provided or are being
provided.

That adequate measures have been or will be tzken to
provide ingress and egress so designated as to minimize
traffic congestion on the public streets,

That the residential alternative program will be able to
obtain and maintain any federal, state, or local licenses
and/or certificates of accreditation that may be required
by law for the type of program to be operated.

¢ That the residential alternative program will meet the
off-street parking requirement of this ordinance. How-
ever, modifications may be allowed a5 per that section
when residents are not able or not permitted to have driv-
ing privileges.

¢ That the residential alternative program residences will
conform, to the extent possible, to the type and outward
appeatance of the residences in the area in which they
are located. The provision shall in no way restrict the
installation of any ramp or other special features required
to serve handicapped residents.

* That, if the residential alternative program will have res-
idents who may require medical consultation, such med-
ical consultation will be made available whenever nec-
essary. This provision shall in no way require constant,
in-home, medical care.

Springfield, Hlinois

The city of Springfield's zoning code refers to small
group homes as “family care facilities” to avoid arguments
that small groups of individuals with develapmental dis-
abilities living together do not constitute a family. The
city adopted the zoning policy early in 1984, According

to Susan Poludniak, senior planner, the ¢ity has had no

problems with group homes in residential neighborhoods,
Local planners believe that the city’s code works well and
does not create the problems associated with special per-
mits and public hearings for small group homes. The
Springfield zoning code includes the following definitions
and provisions:

Family Care Facility. A facility providing shelter, counsel-
ing, and other rehabilitative services in a family-tike
environment to six or fewer residents and not triore than
two staff or supervisory personnel, not legally related to
the facility operators or supervisors, who, by reason of
mental or physical disability, chemical or alcohol depen-
dency, or family or school adjustment problems, require
a minitnal level of supervision but do net require medical
or rursing care or general supervision, and which is licensed
and/or approved by the state of Minois or by a state agency,
A family are faclity may include uses such as foster
hotes, halfway houses, community residential alternative
facilities, or home individual programs.

Group Care Facility. A facility providing shelter, counsel-
ing, and other rehabilitative services in 2 family-like
environment to more than six {6} but fewer than fifteen
(15} residents and not more than three {3} staff or super-
visary personnel not legally related to the facility opera-
tors or supervisors, who, by reason of mental or physical
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disability, chemical or alcohol dependency, or family or
school adjustment problems, require a minimal level of
supervision but do not tequire medical or nursing care or
general supervision, and which i licensed and/or approved
by the state of Hlinois or by a state agency.

Permitted Districts. Family care facilities are allowed by
right in all residential districts and some commercial dis.
tricts. Group care Facilities are allowed by right in the city's
R-4 and R-5 general residential district and all of the city'’s
commercial districts.

Separation Requirement, No family care or group care facil-
ity may be located within a distance of 600 feet {recom-
mended by state licensing rules), measured in any direc-
tion, from any other zoning lot upon which a facility is
located. This standard is administered as part of the city's
review of applications for state approvals.

Other Requirements. All family care and group care facil-
ities must be licensed or approved by the state of Iilinois
or by the applicable state agency.

Cincinnati, Ohio

To make it easier to establish small group hotnes, the
city of Cincinnati amended the zoning definition of farm-
ity to include homes for developmentally disabled per-
sons. The definition now states that a family may include
“up to eight persons, other than foster parents and
employees, living together in a foster home approved and
regulated by the Board of Health of the Ohio Department
of Mental Health and Mental Retardation”

Last year, in response to community concerns about the
concentration of group homes in a few neighborhoods,
the Cincinnati city council established a residential care
facilities advisory committee to comment on applications
for state licenses. The committee is authorized o com-
ment on the appropriateness of the size of a home, its pro-
posed staffing, and the facility’s operational plan, and to
contact neighborhood organizations to notify them and
review their concerns. The advisory committee was not
set up to prevent the opening of new group homes but,
instead, to improve community relations between group
home operators and neighborhood organizations.

Albemarle County, Virginia

Albemarle County, Virginia, adopted zoning allowing
group homes for developmentally disabled individuals in
December 1980. The county’s zoning allows group homes
by right in all residential districts. The number of resi-
dents is not limited by the zoning code, but fire and pub-
lic health codes limit the number of permitted residents
based on the size and type of facilities in the home. Joan
Davenpart, senior planner in the county, believes that
“perhaps the least regulation is the best answer

The Albemarle County zoning code includes the fol-
lowing definitions and provisions:

Home for Developmentally Disabled Persons, A building
or group of buildings containing one (1) or more dwelling
units designed and/or used for housing mentally retarded
or otherwise developmentally disabled persons not related
by blood or marriage,

Permitted Districts. Permitted by right in al} ressdcmzai dis-
tricts. A special use permit is required for any home in the




county’s rural district as required by the community's
agricultural lands preservation plan.

Separation Requirements. None.

Other Requirements. The county fire code tequirements
govern the permitted occupancy of a home.

Richland, Washington

Richland, Washington, allows small group homes based
on the zoning administrator’s interpretation of the city’s
definition of family. The ordinance defines family as “one
OF more persons occupying a premise and living as a sin-
gle nonprofit housekeeping unit” City staff have approved
several small group homes (six to eight residents), and the
city has awarded $50,000 in Community Development
Block Grant Funds for the purchase and rehabilitation of
a single-family 'welling to serve as a group home. In issu-
ing building permits for small group homes, ity staff only
considers whether plans for any expansion or remodel-
ing will be consistent with the residential character of a
dwelling. Single-family homes cannot be converted into
boarding houses or rooming houses. In reviewing any
building or remodeling plan, the zoning administrator
does not permit homes to be substantially altered by
breaking up the interior spaces into separate apartments.

Bellevue, Washington

Bellevue adopted zoning provisions for group homes
in 1983. The code distinguishes among group homes on
the basis of the number and type of residents. The city
uses seven different classifications, but the code provisions
are actually quite succinct. In addition to allowing group
homes through the zoning code revisions, the city uses
its Community Development Block Grant funds to sup-
port the acquisition of group homes.

The Bellevue, Washington, zoning code for group
homes includes the following definitions and provisions:

Group Care Homes, Class |. State-licensed foster homes
for children (not including nursing homes}, homes for
handicapped and physically disabled persons, and homes
for those with developmental disabilities.

Group Care Homes, Class I, are subclassified as follows:

A. Group Care Homes, Class I-A—a maximum of eight
residents and two resident staff,

B. Group Care Homes, Class [-B—a maximum of 12 res-
idents and two resident staff.

C. Group Care Homes, Class I-C~-a maximum of 20 res-
idents and four resident staff.

Pormitted Districts. Small group homes (sight or fewer res-
idents) for the developmentfally disabled are permitted by
right in all residential, downtown, and mixed-use districts.
Intermediate-size group homes (maximum of 12 residents)
for the developmentally disabled are permitted by right in
the city's R-10, R-15, R-20, and R-30 urban residential dis-
tricts, and the central business zoning districts, and by con-
ditional use permits in two low-density office districts.
Larger group homes {a maximum of 20 residents} are
allowed by conditional use permits in urban residential zon-
ing districts and two low-density office districts and are
allowed by right in the several central business districts,

Separation Requirements. One thousand feet in any direc

tion from any other group home {including homes for al
service dependent groups) or detoxification center.

Other Requirements. When conditional use permits are
required for intermediate or large group homes, the city
planning commission must make findings relative to the
following considerations:

* Whether the proposal is in accordance with the city's
comprehensive plan;

* Whether the proposal will have a materially detrimenta}
effect on the immediate vicinity or the community as
a whole;

* Whether the proposal has merit and value to the com-
munity as a whole; and

*+ Whether conditions can mitigate any significant adverse
impacts of the proposal,

Tacoma, Washington

Tacoma adopted zoning for group homes in October
1974. The city classifies group homes based on the num-
ber and type of residents. According to city planners,
Tacoma has had very few problems with group homes
for developmentally disabled persons, and, when prob-
lems do occur, they can be quickly corrected by contact-
ing the supervisor of the home.

Tacoma’s zoning code includes the following definitions
and provisions:

Group Care Home, Class 1. Any state, federal, or loaalty
approved dwelling or place used as a foster home for chil-
dren or adults {not including nursing homes) or as a home
for the care or rehabilitation of dependent or predelinquent
children, the physically handicapped or disabled, or those
with developmental disabilities.

Group Care Home, Class Il Any state, federal, or locally
approved dwelling or place used as a home for juvenile
offenders; a halfway house providing residential care or
rehabilitation for adult offenders in lieu of institutional sen-
tencing; a halfway house providing residence for persons
leaving correctional and mental institutions: and residen-
tial rehabilitation centers for alcohol and drug users. Detox-
ification shall be expressly prohibited in residential rehabili-
tation centers.

Permitted Districts. The Class | group care homes for eight
or fewer residents are allowed by right in all residential
districts. Class I group homes for 10 or fewer residents are
allowed by right in the city’s R-3 two-family district. and
Class 1 group homes for a maximum of 20 residents are
allowed by right in the R-4 multifamily district. Class 1
group homes for more than 20 residents are allowed by
special use permit in the R4 and R-5 multifamily residen-
tial districts. The city's hearings examiner may ailow group
homes in commercial districts by special permit if the pro-
posal complies with the city’s general criteria for special
permit uses,

Class Il group homes for eight or fewer residents are per-
mitted by right in the city’s R-3 two-family district, the
planned residential development district, and the city’s
three multifamily zoning districts. Class I} group homes
of any size may be permitted by the city's hearing examiner
in commercial and other nonresidential districts (with the
exception of manufacturing districts) based on the examiner's
findings relative to the standards below.

Separation Requirements. None.
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Other Requirements. Applications for special permits required
for some larger group homes are considered on the basis of the
following standards:

i. There shall be a demonstrated need for the special use
within the community at large, which shall not be con-
trary to the public interest,

2. The special use shall be consistent with the goals and poki-
cies of the land-use management plan and applicable ordi-
nances of the city of Tacoma.

3. The hearings examiner shall find that the special use shall
be located, planned, and developed in such a manner that
the special use is not inconsistent with the health, safety,
convenience, or general welfare of persons residing or
working in the community. The examiner's findings shall
be concerned with, but not limited to, the following:

a. The generation of noise, noxious or offensive emissions,
or other nuisances that may be injuricus ot to the detri-
ment of a significant portion of the community.

b. Awvailability of public services that may be necessary
or desirable for the support of the special use. These
may include, but shall not be limited to. availability
of utilities, transportation systems, including vehicu-
lar, pedestrian, and public transporation systems, and
education, police and fire facilities, and social and
health services.

c The adequacy of landscaping, screening, yard setbacks,
open spaces, or other development characteristics nec-
essary to mitigate the impact of the special use upon
neighboring properties.

REVIEW OF STATE LEGISLATION

The placement of persons with developmental disabil-
ities into small group homes in residential neighborhoods
has become an issue of statewide concern. State legisla-
tures have decided that local zoning boards often react
to proposals for group homes with exclusionary zoning
policies and discriminatory administrative decisions. In
response, the states have acted to limit local discretion over
the establishment of homes. The states have concluded
that, if the group homes concept is to succeed, it must
do so0 across an entire state and not be subject to the veto
of a local zoning board. Uniform state requirements that
supersede the parochial or exclusionary decisions of local
authorities will open up desirable neighborhoods to
developmentally disabled people and put the operators
of group homes on equal footing with other homeowners
within a community. If current trends continue, virtually
every state will soon have such legislation.

In November 1985, APA surveyed the program direc-
tors of 50 state offices that administer programs for men-
tally retarded and developmentally disabled persons
about state zoning laws affecting group homes? Accord-
ing to the survey, 30 state legislatures have passed laws
clearly preempting local zoning controls. Several other
states (e.g., New York) have adopted complicated siting
laws, many of which provide tie limits and procedures

28. This summary of state legistation is also based on 3 review of
Marion Bates, State Zoning Legislation: A Purview {(Madison, Wis.:
Wisconsin Coundil oa Developmental Disabilities, August 1985}, and
B. Sales et al., eds., Disabled Persons and the Latw: State Legistative
Essues (New York: Pleaum Press, 1982},
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for opponents challenging a siting decision. These laws
are not summarized here because they are inconsistent
with the more common state legislation that tries to
streamline group home siting by preempting local discre-
tion and control. The preemptive state laws require local
governments to grant persons who are developmentally
disabled equal access to the benefits of all residential
neighborhoods. The state statutes open up the most exclu-
sive residential districts—single-family residential
zones—to small group homes for individuals with
developmental disabilities. Many of the state statutes also
limit or void private restrictions in deeds, land contracts,
or leases that would prohibit group homes from residen-
tial properties or subdivisions.

Table 3 summarizes the major provisions of state sta-
tutes that preempt local zoning controls. The discussion
that follows is based on Table 3.

All of the state statutes in Table 3 open up all residen-
tial neighborhoods to small group homes, although some
limit the concentration of these homes. These state sta-
tutes preempt local controls, such as limitations estab-
lished by zoning definitions of family, restrictions on the
use of single-family residences, and classification systems
that may distinguish between group homes and other resi-
dences. Although the fanguage of the state laws varies,
these laws all override or supersede local control of small
group homes for developmentally disabled persons,

The statutes passed in lowa, Maryland, Michigan, Min-
nesota, Nebraska, New Jersey, New Mexico, North Caro-
lina, Texas, Virginia, West Virginia, and Wisconsin pro-
vide that small group homes (from six to 10 residents) are
“permitted uses allowed by right in any residential district”
This means that the operator of a group home can estab-
lish that home as a matter of right, without having to meet
any special local conditions or standards. As long as a
group home operator meets the requirements of the state
law, he or she is not subject to local zoning controls (with
the exception of the normal setbacks, parking, and other
limitations required of all single-family homes). The Colo-
rado and Montana statutes contain similar language to that
described above, but they allow local governments to re-
quire conditional use permits for group home operators.

Connecticut, Delaware, Idaho, Indiana, Louisiana,
Maine, Mississippi, Nevada, Tennessee, and Vermont
require that a group home for individuals with develop-
mental disabilities be treated just like any other single-
family residence. The equal treatment, nondiscriminatory
language of these state statutes opens up all single-family
residential zones, which are typically a community’s most
exclusive zoning district. The language of these statutes
also removes all local discretion in the review or approval
of a proposed group home.

Legislation in Arizona, Rhode Island, and South Caro-
lina takes another approach. It states that group home res-
idents “must be considered a fFamily” for the purposes of
lecal zoning controls. Many local zoning ordinances limit
the occupancy of single-family homes to nuclear families
or a small number of unrelated individuals. By defining
the residents of a group home as a family, the statutes of
Arizona, Rhode Island, and South Carolina preempt local
controls on the number of unrelated individuals sharing
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a household. By defining group home residents as fami-
lies, these statutes also open up single-family residential
neighborhoods to the operators of group homes.
Although the South Carolina statute declares that res-
idents of small community homes are to be considered
“natural families,” the law does allow the local govern-
ment to retain some authority over the loeation of group
homes. Under the South Carolina statute, local jurisidie-
tions may oppose a proposed location for a group home
and propose an alternative site_ If the community and pro-
posed group home operator cannot agree on a site, a local
siting board must be established to arbitrate the dispute,
The local board must consist of one member selected by
the group home operator, another by the local govern-
ment, and another mutually agreed upon. The Jocal board
must come to a compromise solution within 90 days or
the originally proposed site is automatically approved.

Group Home Size

As Table 3 indicates, just over half of the state preemp-
tion laws limit the number of residents of group homes
in single-family residential neighborhoods to eight or
fewer persons; nearly as common is a limit of six or fewer
residents. The limit in Delaware and New Mexico is 10
residents and, in South Carolina, nine. All of the state
statutes allow two additional residents who serve as staff,
and some statutes make provision for other support staff.
State legislative officials suggest that the limitation of six
to eight residents appears to have been based on consider-
ation of the appropriate staff-to-resident ratios, economic
considerations refated to operating a group home, and the
greater political acceptability of small group homes in
single-family neighborhoods.

Dispersion or Density Standards

The dispersion standards of the state statutes shown
in Table 3 vary widely. These requirements are written
5o that they apply irrespective of the zoning district and
as absolute minimum distances between group homes.
Most of the state laws justify the dispersion requirernents
as an effort to prevent the overconcentration or cluster-
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ing of facilities in one area or neighborhood. It is hard
to comprehend, however, why group homes for develop-
mentally disabled persons in Delaware cannot be located
within a §,000-foot radius of one another, while in Ver-
mont, the limitation is only 1,000 feet, and, in Rhode
Island, there is no such requirement,

Fifteen of these 30 states apply specific dispersion stan-
dards, and the Missouri state statute allows Jocal govern-
ments to develop their own "reasonable” standards.
Among the 15 state statutes with specific requirements,
there are 10 different standards. The requirements range
from 300 feet in Minnesota to 5,000 feet in Delaware.
Although there is no meaningful average separation dis-
tance, seven states have separation standards between 750
and 1,500 feet.

A variation on the dispersion requirement is the appli-
cation of density limits that prevent the number of group
home residents in any one block, community, or neigh-
borhood from reaching a certain level. The West Virginia
statute limits group homes to no more than one per block
“face”; that is, the two sides of each residential block. In
New Jersey the number of group home residents is limited
to 30 or one half of one percent of the municipality’s popu-
lation, whichever is greater. In Wisconsin, the limit is 25
persons or one percent of the population, whichever is
greater. Minnesota requires metrapolitan counties to
establish dispersal plans, and the Nebraska state statute
includes a complex formula that applies an arbitrary stan-
dard relating the number of permitted group homes to
a community’s population.

Preemption of Private Restrictions

Eight state statutes expressly void any restrictive cove-
nant attached to a deed, land contract, lease, or other form
of property transfer. The Indiana, lowa, North Carolina,
Rhode Island, and Wisconsin statutes void all existing
covenants as a violation of public policy. The Arizona,
California, and Missouri statutes are written to prevent
any “tuture” covenants or deed restrictions. These three
statutes are not retroactive, leaving in place restrictive
covenants written before the passage of state legislation.




Chapter 4. The Legal Framework

I order to promote housing in the community for per-
sons who are developmentally disabled, advocates have
* essentially adopted a two-tiered legal approach that can
perhaps be understood best in terms of strategy and tac-
tics. As an overriding strategic objective, advocates have
attempted to establish explicit legal rights for developmen-
tally disabled individuals for habilitation in the least
restrictive settings. The corollary of this strategy, of
course, is the elimination of the large public institutions
that house individuals who can become integrated into
society and replacement of these institutions by commu-
nity living arrangemerits.

The tactics used to carry out this strategic objective
involve legal action to encourage community placement.
Some tactics are affirmative, such as lobbying state and
federal officials to adopt new laws that encourage group
homes and CRFs by providing increased funding and pre-
empting local ordinances that limit residential facilities,
Other measures are defensive, such as the lawsuits that
challenge governmental and private restrictions used to im-
pede the siting of CRFs and group homes in optimal neigh-
borhoods. Both tactics will be discussed in this chapter,

STRATEGIC CONSIDERATIONS

Deinstitutionalization and community placement have
proceeded along two related avenues. Advocates have at-
tempted to enhance the rights of mentally disabled per-
sons by relying on broadening constitutional guarantees.
They have also promoted the adoption of legislation that
directly provides these rights. Both strategic measures have
met with only limited success in the courts. The court cases
indicate that developmental disabilities law has only re-
cently emerged as a special area of civil rights and public
interest law??

The struggle to gain greater rights for developmentally
disabled individuals is based on a number of issues,
including the right to live in the community and the right
to freedom from confinement. In essence, the legal move-

29. 5. Herr, "Rights of Disabled Persons: International Principles and
American Experiences” Columbia Human Rights Lz Review 12 {1980):
L. See also, §. Herr, Rights and Advocacy for Retarded People {Lexing-
ton, Mass.: DC. Heath & Co., 1983},

ment has attempted to achieve equal treatment between
disabled and nondisabled citizens, to the greatest extent
possible. All of these rights are germane to the examina-
tion of zoning issues involving CRF siting in residential
neighborhoods 3@

Legislative Approaches

Considerable success has been achieved through efforts
to enact federal and state legislation that gives rights to
developmentally disabled individuals. Many of the state
laws that require the licensing of CRFs and preempt local
zoning restrictions for group homes are the fruits of this
effort. Several federal laws that provide funding and access
to services needed by developmentally disabled persons
have also resulted. However, as discussed below in greater
detail, it is unclear whether these laws have given rights
to developmentally disabled individuals.

Several federal statutes have gone so far as to promote
some of the rights that mental disability advocates have
lobbied for. Section 504 of the Rehabilitation Act of 1972,
29 USC Sections 701 et seq. (1979 Supp.), provides the
right of access (in terms of barrier-free environments) and
certain rights to services for the disabled as part of the
right to nondiscriminatory treatment in programs that
receive federal Funds. The federal Education for All Hand-
icapped Children Act, 20 USC Sectionds) 1412-14 (1976),
gives all handicapped children rights to special education.

With the 1975 passage of the Developmentally Disa-
bled Assistance and Bill of Rights Act, 42 USC Section
6001 et seq. (hereinafter DDA), advocates for mentally
disabled persons believed that they had a strong vehicle
to promote the rights of their clients. This law provides

30. Four major aspects of this legal movement were also noted by
H. R. Turnbell HI, “Rights for Developmentally Disabled Persons: A
Perspective for the 80s” University of Arkarsas at Little Rock Law Jaur.
nal 4 (1981): 40. They were: {1} rights o services or substantive bens-
fits: (2} rights not to be subject to discrimination: (3} rights gained
through entitlement and eligibility legistation: and (4} rights to enforce-
ment. A set of articles appeared in Stanford Law Review 31 (1979): 545,
and a second in University of Arkansas at Little Rock Law Journal 4
{1981): 395-509, both of which are worth reading as background for
many of the legal issues associated with community placement of the
developmentally disabled beyond mere roning restrictions.
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Bill Sanders: reprinted with speeial permission of King Features Syndicate, Ing.

for a number of programs that give housing, care, train-
ing, habilitation, and legal services to developmentally
disabled individuals. It also establishes “protection and
advocacy” systems to provide for the enforcement and

protection of human and legal rights of persons with -

developmental disabilities and provides for state planning
councils for developmentally disabled citizens. However,
only limited funds are available under DDA, most of
which are used to plan, coordinate, and demonstrate new
programmatic initiatives. Most of the $15 billion currently
being expended on state and local DDA programs nation-
wide are derived from federal entitlement programs (5SS,
Social Security, Medicaid, etc) and state appropriations.

An important provision of DIDA—the bill of rights sec-
tion—has provided the greatest opportunities for promot-
ing deinstitutionalization and normalization theory
through community placement. This section is a staterent

i

b

out of mind!

of congressional policies that favor habilitation of
developmentally disabled individuals in the least restric-
tive setting. If these policies provide substantive rights to
habilitation in CRFs, group home sponsors may have
legislative grounds to challenge Jocal zoning actions that
bar their proposed facilities. The potential of DDA o pro-
vide substantive rights to developmentally disabled per-
sons has not been met, however, as a result of protracted
litigation involving the closure of one state institution,
the Pennhurst State School and Hospital in Pennsylvania.

Advocates for mentally disabled individuals brought
suit to establish the rights of mentally retarded residents
of Pennhurst in the mid-1970s and were successful in the
lower and appellate federal courts in obtaining a remedial
order requiring that the residents of the institution be
habilitated in community settings. In 1981, however, the
U.5. Supreme Court reversed the lower court action in



its decision, Pennhurst State School and Hospital v, Hal-
derman (Pennhurst 1), 451 U.S. 1 {1981)31 In Pennhurst
1, the Court concluded that DDA was merely a funding
statute adopted under congressional spending power and
was not intended to provide substantive rights to develop-
mentally disabled people. A state receiving funds under
DDA, therefore, was not required to deinstitutionalize
developmentally disabled citizens or to provide
community-based services and living arrangements to pro-
mote habilitation in the least restrictive setting.

After its ruling, the Court remanded the case to see if
the remedial order could be supported on grounds other
than DDA. The trial court and Third Circuit Court again
affirmed their earlier holdings, but under a state law simi-
lar to DDA the case was again appealed to the U.S.
Supreme Court. In Pennhurst State School and Hospital
v. Halderman (Pennhurst 1), 104 5.Ct. 900 (1984), the
Court again reversed the lower courts, but this time on
the grounds that the Eleventh Amendment prohibited fed-
eral courts from ordering state officials to conform their
conduct o state law?? As a result of these decisions, the
U.S. Supreme Court essentially ruled that developmen-
tally disabled individuals receive no substantive rights
under DDA and that any rights that may arise under state
developmental disabilities statutes cannot be enforced by
the federal courts. Pennhurst | effectively foreclosed use
ot DDA as a vehicle for promoting deinstitutionalization
as a legally enforceable right, while Pennthurst Il fore-
closed the federal courts from promoting the use of analo-
gous state laws as a means of promoting community
placement and habilitation as a substantive right.

Where does this litigation leave the legislative approach
as a viable means of promoting rights for developmen-
tally disabled persons? Pennhurst f and I certainly limit
reliance on federal law and the federal courts, but they
do not seem to affect rights that may be recognized by
state courts in interpreting state laws. In Chapter 3, for
example, many of the applicable state siting and licens-
ing statutes were examined in terms of their effect on local
zoning restrictions against CRFs and group homes. Many
of these laws also contain bill of rights provisions or simi-
lar statements of state legislative policy that may be used
to promote rights to deinstitutionalization and commu-
nity placement. State constitutional provisions present yet
another avenue for legal recourse. As noted by Boyd:

Each state has some type of statute that supports the con-
stitutional and statutory rights found to have been violated
by the operation of Pennhurst. Many state statutes estab-
lish a state law right to habilitation or treatment. Some
speak to a state responsibility or policy to provide habili-
tation or treatment. Supplementing or complementing the

31. This decision received extensive commentary, See, ez, Note,
Pennhurst State School and Hospital v. Halderman: Back 1o the Drawing
Board far the Developmentally Disabled” North Caroling Ly Review
60 {1982} 1.115; Boyd, "The Aftermath of the DD Act: Is There Life
Alter Pennhurst?” University of Arkansas at Little Rock Law Journal
4 (1981): 448; and Baker, "Making the Most of Pennhurst’s ‘Clear State-
ment Rule? Catholic University Law Review (1982): 439,

32. The implications of Pernhurst I are more fully discussed in Note,
“Pennhurst State School and Hospital v. Halderman: Federal Bouity Juris-
diction Restricted by Eleventh Amendment immunity” Loyola Univer-
sity Law Journal 16 (1984): 149,

state law right to habilitation, several states specifically
require the provision of habilitative services in the least
restrictive environment, and some specifically require an
individual habilitation plan. Each of these statutes may be
considered as an alternative means of securing habilitative
services in the community for mentally retarded citizens

The legal battles of the next decade are likely to be
fought in smaller skirmishes in the state courts. Whether
2 consistent body of case law can be fashioned in such
an incremental manner is an issue that will be resolved
over the next few years. This may be a particularly strong
position from which to promote deinstitutionalization,
however, because such laws (with the exception of Ohic's)
have largely survived legal chaltenge® Unlike the U.S.
Supreme Court’s position with respect to public policy
statements providing substantive rights to individuals with
developmental disabilities, some state courts have found
public policy to be a persuasive argument in avercoming
zoning restrictions to CRFs and group homes. In the
mid-1970s, for example, courts in New Jersey and Florida
reached such conclusions based on broad state policies
and in the absence of specific state CRF-siting legislation
preempting local zoning 2

These earlier cases, however, did not really address the
interpretation of public policies that are legislatively
promoted in state siting laws. An examination of lawsuits
challenging preemptive legisiation in New York suggests
that such litigation is quite prevalent but has been effec-
tive only in delaying, not prohibiting, the siting of a CRF
in a community where zoning provisions do not provide
for these uses in residential zones The focus of most of
these challenges, however, seems to be on administrative
procedures, especially where state statutes provide for
local notification and comment. Similar challenges have
accurred in Michigan with similar results—the state laws
have survived and have been found to preempt local zon-
ing¥ With the exception of Ohio's statute, such legisla-

33, Boyd, “The Aftermath of the DD Act” p. 465,

34. Such lawsuits have been surveyed in Note, “Group Homes and
Deinstitutionalization: The Legislative Response to Exclusionary Zon-
ing” Vermont Law Review 6 (1981): 509; Gailey, “Group Homes and
Single-Family Zoning” Zoning and Planning Lmwo Reporter 4 (1981):
97; and Hopperton, “A State Legislative Strategy for Ending Exclusion-
ary Zoning of Community Homes.” Urban Law Annual 19 (1980): 47,
See, e.g.. Zubli v. Community Mainstreaming Assocs.,Inc., 102 Misc.2d
230, 423 NY.5.2d 982 (1979): Adams County As¢'n for Retarded Citi-
zens, Inc. v. City of Westminster, 196 Colo. 79, 580 P24 1248 {1978):
Los Angeles v. State Dep't of Health, 63 Cal. App.3d 473, 133 Cal Rptr,
771 {1976); State ex rel. Thelen v, City of Missoula, 168 Mont. 375,
543 P.2d 173 (1975). Ohio’s statute was struck down as violative of muri-
cipal police power in Garcia v. Siffrin Residentizl Ass'n, 63 Ohio St 2d
259, 407 N.E. 2d 1369 (1980). This decision is discussed in greater detail
in 2 casenote in University of Cincinnati Law Review 50 (1981): 423,

35, See Berger v. State of New Jersey, 71 NW. 2065, 364 A_2d 993 (1576}
and City of Tempe Terrace v. Hilisborough Ase'n for Retarded Citizens,
Inc, 322 So. 24 571 Fla. App. (1975}, affd 322 So. 2d 610 (Fla. 1976).

36. See Schonfeld, "Not in My Neighborhood: Legal Challenges to the
Establishment of Community Residences for the Developmentally Dis-
abled in New York State” Fordham Urban Law Journal 23 {1984-85): 281.

37. As in several lawsuits entitled City of Livonia v. Dept. of Social
Services, 119 Mich. App. 806, 328 NW.2d 1 {1982); 123 Mich. App.
1; 333 NWad 1 (1983} affd., Mich. Sup. Ct. {Docket Nos. 70315, 70315,
71155, and 71377, decided Nov. 21, 19851
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tive policies have proven to be quite persuasive to state
court judges, provided the administrative procedures set
forth in the statutes are closely followed.

Constitutional Approaches

The strategy of deinstitutionalization and community
placement aan also be achieved by recourse to state and
federal constitutional guarantees of rights. In the 1970s,
advocates for mentally disabled persons succeeded in
establishing 2 constitutional “right to treatment™ in a num-
ber of cases These cases established a threshold right
to habilitation, often with language promoting such
habilitation in the least restrictive setting, but they did
not go so far as to require community placement and
habilitation in a CRF of all mentally retarded citizens,

Some of these efforts, however, had proven rather suc-
cessful in closing large state facilities that were over-
crowded and deemed by some federal courts to have vio-
lated the residents’ constitutional right to liberty and rights
guaranteed under the Eighth Amendment. Protracted liti-
gation brought by the New York State Association for Re-
tarded Children (NYSARC) against the Willowbrook facil-
ity in New York State, for example, resulted in rost of that
institution’s developmentaily disabled residents being
placed in CRFs* In a consent decree approved by the court,
the facility was to house only 250 residents by 1987; the
remalining 3,500 or so residents were to be relocated to
community-based facilities® A subsequent decree calls for
the complete closure of the Willowbrook institution.

Another constitutional protection that advocates have
used to force community acceptance of group homes is
the equal protection clause of the Fourteenth Amendment.
To better understand this approach, it is useful to know
something about the protections offered by this constitu-
tional provision. The equal protection clause states that “no
state shall . . . deny to any person within its jurisdic-
tion the equal protection of the laws,” a constitutional
mandate that essentially requires that all persons simi-
larly situated should be treated alike. The scope and
interpretation of this clause, however, is something that
has been fashioned by court decisions, on a case-by-case
basis. Three judicial tests have been developed as a result
of various interpretations of governmental actions that
affect different people differently. In most cases, the courts
apply only a “rational basis” test in reviewing equal pro-
tection challenges to governmental restrictions; in other
words, is the legislation creating a classification ration-
ally related to legitimate state interests?

The impartiality of governmental decision making and
legislation, however, is given a much closer look when

38. Including Welsch v. Likins, 373 F. Supp. 487 (D:Minn. 1974), affd
in part, vacated and remanded in part, S0 F.2d 1122 {8th Cir. 1977,
and Wyatt v. Stickney, 344 F.Supp. 387 (M.D, Ala, 19723, affd sub nom.
Wyatt v. Adeholt, 503 F.2d 1305 (Sth Cir. 1974}, As noted by Braddock,
"Deinstitutionalization Trends of the Retarded: Trends in Public Policy”
Hospital and Community Psychiatry 32, No, 9 {September 1981}, at

Jeast 38 “right to habilitation™ lawsuits were filed in 27 states between
1971-80.

39, As reported in NYSARC v. Rockefeller, 357 ESupp. 752 (E.DINY.
1973},

42, As reported in NYSARC v, Carey, 393 FSupp. 71S(EDNY. 1975).
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it has the greatest effect on persons that, as a group, have
historically been discriminated against. For example, legis-
lation that distinguishes between groups on the basis of
race, age, or national origin is considered to be suspect
by the courts, since there rarely are any legitimate gov-
ernmental objectives to be furthered by singling out these
groups for special treatment. Laws that specially impact
these "suspect categories” of persons are presumed by the
courts to be motivated by prejudice and not by reason,
and the courts therefore apply a standard of review
known as “strict scrutiny” in such cases. This standard
also is applied when legislation affects the exercise of
important, judicially recognized, fundamental rights pro-
tected by other provisions of the Constitution. Under strict
scrutiny review, the burden of proof shifts to the govern-
mental entity to justify the distinctions that are created
by its legislation and to prove that the distinction was
needed because of a compelling state interest. This is a
very difficult burden to meet in most cases, although some
U.S. Supreme Court decisions have softened its impact
by requiring the showing of discriminatory intent as well
as impact.

As a result of cases involving sex discrimination and
differential treatment of illegitimate persons, the U.S.
Supreme Court has also fashioned an intermediate level
of review, called “heightened scrutiny” Recognizing that
gender or legitimacy distinctions in legislation often reflect
outmoded and prejudicial considerations by state and
local legislators, the Court considers such groups to be
“quasi-suspect” as a class and gives such laws a much
closer look than mere rationality. Gender classifications
violate the equal protection clause unless they are “sub-
stantially related to a sufficiently important governmental
interest,” while laws that distinguish on the basis of
illegitimacy must be “substantially related to a legitimate
state interest” In other words, the legislative classifica-
tion will only be sustained if the governmental entity
shows an important reason for making distinctions on
the basis of gender or legitimacy.

Since these various levels of review were developed on
a case-by-case basis, the lines between the different levels
of judicial review are very often fuzzy. In fact, some
justices currently on the Court believe that the distinction
is artificial—some situations may not neatly fit into one or
the other classes of judicial decision making. Most law-
yers, however, have adopted this “tiered analysis” as
a shorthand method of determining beforehand how
closely a court is likely to examine a challenged legisla-
tive action and how much evidence must be collected to
sustain a governmental decision.

Advocates for mentally disabled people quickly real-
ized that a great deal of community opposition. and the
zoning denials that often reflected such opposition were
motivated by prejudice and outmoded notions of mental
retardation. Developmentally disabled persons could, as
a group, be considered a class that historically has faced
discrimination and prejudice based on these outmoded
concepts. Advocates concluded that a higher level of scru-
tiny ought to be applied to laws that restricted this group
and that mere rationality was not enough. A strategy
developed to give developmentally disabled persons the
same status under the equal protection clause as persons
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Open house at the Clebumne group home.

discriminated against on the basis of their sex or legal sta-
tus at birth. Laws that singled out individuals with
developmental disabilities, therefore, should be given
heightened scrutiny and should be struck down unless the
government could show an important reason to justify
treating community facilities for them differently from
facilities for nonretarded persons.

The result of these efforts was the U.S, Supreme Court's
recent decision in City of Cleburne v. Cleburne Living
Center, 105 S.Ct. 3249 (1985), in which a group home
sponsor challenged the special permit denial of the city
of Cleburne, Texas, on equal protection grounds* The
city had required a special annual permit for “hospitals
for the feebleminded.” In this case, it denied the permit
on the grounds that the proposed group home threat-
ened nearby property owners and elderly residents of the
neighborhood; students of a nearby school would harass
the CRF residents; and the CRF was proposed in a 500-
year floodplain. Also, according to the city, the size and
intensity of use of the structure (housing 13 retarded resi-
dents plus staff) would be incompatible with the neigh-
borhood, although apartment houses, bearding houses,
hospitals, nursing homes, and other intensive uses were
allowed by right in the same zoning district.

The U.S. District Court had previously determined that,
if the residents of the group home were not retarded, the
CRF would be allowed by right under the ordinance but
that the city's reasons for denying the special use permit
were adequate to meet equal protection standards under
the mere rationality standard of review. The mentally
retarded simply were not a quasi-suspect class under cur-
rent U.S. Supreme Court doctrines. The U.S. Court of
Appeals for the Fifth Circuit, however, reversed the lower

41. ] Eilis and R. Luckasson, "Discrimination Against People with
Mental Retardation: Comment on the Cleburne Decision,” Mental
Retardation 23 {1985} 249.

court after finding that heightened scrutiny should have
been the proper standard of review used to adjudicate the
City's special permit actions because the mentally retarded
had suffered discrimination in the past, and, as such, they
constituted a quasi-suspect class. The appeals court con-
cluded that the zoning action was probably the result of
deep-seated prejudice and that the city's denial of devel-
opment approval, therefore, violated the equal protection
clause because it furthered no important legitimate gov-
ernment interests,

The U.S. Supreme Court decided to hear the case in
1984 and subsequently reached an unusual decision con-
cerning the equal protection rights of individuals who are
mentally retarded. The Court reversed the Fifth Circuit's
holding that developmentally disabled people constitute
a quasi-suspect class. But it struck down Cleburne's zon-
ing decision on the grounds of rationality after subject-
ing the city’s actions to a heightened scrutiny standard
of review. The Court rejected the quasi-suspect classifi-
cation because developmentally disabled persons may, in
fact, possess different abilities from the general popula-
tion; the state had a legitimate reason for treating them
differently. The Court noted that recent legislation on both
the state and federal levels attempted to address the spe-
cial needs of this group and, therefore, singled out this
group for special treatment. Passage of such legislation
indicated that mentally retarded individuals were not
politically powerless. Finally, the Court said that, once
it opened the doors to expanding the protection given this
class, closing the deor later against other classes of per-
sons who claimed that they suffer some degree of preju-
dice by society would be difficult. It concluded that any
legislation distinguishing between mentally retarded and
nonretarded persons had to be only rationally related to
a legitimate governmental interest to survive equal pro-
tection challenge.
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The Court then took the unusual action of applying
heightened scrutiny by closely examining the reasons that
the city gave to justify i#s zoning denial. The Court
rejected the city's rationale that the denial addressed the
fears of neighborhood residents: “ . mere negative atti-
tudes, or fear, unsubstantiated by factors which are
properly cognizable in a zoning proceeding. are not per-
missible bases for treating a home for the mentally
retarded differently from apartment houses, multiple
dwellings, and the like” The Court rejected all of the other
reasons given by the city to support its special permit
requirement for the group home after determining that
no other similar use permitted in the district would be
affected by these considerations. The majority affirmed
" the portion of the Fifth Circuit's decision that had invali-
dated the zoning ordinance:

The short of it is that requiring the permit in this case
appears to us to rest on an irrational prejudice against the
mentally retarded, including those who would occupy the
Featherstone facility and whe would live under the dosely
supervised and highly regulated conditions expressly
provided for by state and federal law.

Justices Stevens and Burger entered a concurring opin-
ion, setting forth their position that tiered review was
inappropriate and artificial but concluding that the ma-
jority reached the proper decision since the city's action
was motivated by prejudice and not rationality. Justices
Marshall, Brennan, and Blackmun dissented from the rul-
ing, holding that mentally retarded persons constitute a
quasi-suspect class requiring heightened scrutiny and that
the Court had improperly applied only ordinary rational
basis review to the case. All five of these justices, how-
ever, noted the “grotesque history” of society’s treatment
of mentally retarded persons.

The Cleburne decision merely highlighted doctrinal
differences between the justices as to the proper standard
of review to be employed in these equal protection chal-
lenges. All the justices—despite their status in majority,
concurring, or dissenting opinions—ruled that commu-
nity prejudice alone could not sustain the exercise of exclu-
sionary zoning practices by municipalities. Advocates for
mentally disabled people ended up with a qualified suc-
cess, succeeding in striking down local restrictions against
community placement when such restrictions were moti-
vated by prejudice and fear but not succeeding in gaining
greater protections under the equal protection clause,
which would result in heightened scrutiny being applied
to such litigation.

TACTICAL CONSIDERATIONS

The lofty battles concerning legislative interpretation
and constitutional doctrine fought in the federal courts
have proven inconclusive in furthering the rights of de-
velopmentally disabled individuals to communi ty place-
ment in CRFs and group homes. The focus of an exami-
nation of the legal issues surrounding CRF siting in resi-
dential neighborhoods must shift to the often sharply
fought zoning skirmishes being carried out in state courts.

This state court litigation is a varied collection of hold-
ings, some contradictory, that often concern community
living arrangements for persons other than those that are
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developmentally disabled. A large amount of the case law
in New York concerning the definition of a family for zon-
ing purposes arose from litigation invalving foster chil-
dren, not mentally retarded group home residents. Chil-
dren supervised by resident adults mirror the
characteristics of a biological family, and it may be a mis-
take to look at court decisions involving foster child group
homes as automatically paving the way for group home
CRFs for mentally retarded adults. Similar distinctions
exist with respect to the well-developed body of case law
applying to various residential facilities for the mentally
ill, for persons with drug dependencies, and for facilities
providing transitional support for prisoners or even for
battered women.

By looking only at reported cases that involve group
homes in residential settings, the number of cases becomes
more manageable. In other ways, it becomes more finely
grained; for example, an article on New York's Padavan
Law cites 15 or so state court decisions challenging this
statute or its application to a specific group home facil-
ity?* A detailed look at these cases would probably be
of little interest to planners outside of New York, but this
volume of litigation in the short time that the statute has
been in effect suggests that this legislation has been
ineffective in solving the problems facing community
placement of developmentally disabled people. In fact,
the cases suggest that litigation has not been eliminated
by the adoption of this state law; it has merely moved
up a notch from controversies involving local officials to
controversies involving state officials.

From a tactical perspective, advocates for mentally dis-
abled people can choose among a range of options to chal-
lenge local zoning restrictions of group homes and CRFs,
The most comprehensive approach is to avoid such con-
troversies in the first place by exempting CRFs from local
zoning authority through governmental immunity, Advo-
cates can aiso choose to add group home resident house-
holds to the Jocal zoning definition of family to allow their
placement by right in single-family districts. This avoids
the discretionary review and public hearings that a spe-
cial permit would require.

Governmental Immunity

In the absense of explicit state siting legislation over-
riding local zoning, advocates have attempted to make
CRFs exempt from zoning through claims that the facili-
ties are regulated by state and federal laws to the extent
that they should enjoy intergovernmental immunity.
These efforts, however, have not proven successful in con-
vincing state courts o ignore local zoning restrictions and
to consider the CRFs as state facilities that are immune
from local control. For example, these arguments were
rejected by the highest courts in Maine and Georgia. The
Maine supreme court held that state licensing did not
show sufficient state involvement or a compelling need
to preempt local zoning with respect to 2 group home for
six developmentally disabled residents®® Georgia's highest

42. Schonfeld. “ Not in My Neighborhood:

43. See Penobscot Area Housing Development Corp. v. City of Brewer,
434 A24 14 (Me. 19813
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court rejected a claim of governmental immunity for a
group home on a “balancing of interests” test after find-
ing the rationale to be too nebulous and judicially un-
manageable when applied to a private facility, which the
sponsors alleged was providing a governmental function
under governmental funding® The Georgia court also
found no clear legislative expression that such immunity
was intended.

The tactic of atternpting to achieve governmental immu-
nity for CRFs makes sense as one means of avoiding local
zoning restrictions altogether in those states that recog-
nize the doctrine. However, one troublesome issue that
has not arisen in the mental retardation group home liti-
gation is the extent to which such hitigation hinges on
whether the facility is serving a “governmental” or “pro-
prictary” function, It must be noted that in two states with
preemptive siting legislation, Nevada and Tennessee, the
state legislatures themselves distinguished between facil-
ities operated by governmental and/or nonprofit entities
and proprietary facilities in doling out its zoning immun-
ity—only noncommercial facilities are immune from local
zoning restrictions, Since all facilities rely to some extent
on federal and state reimbursement for services, such dis-
tinctions appear to make little sense from a zoning per-
spective. In either case, regardless of who owns and oper-
ates the facility, CRFs of similar sizes and similar resident
characteristics are going to have similar impacts on the

44. Macon Ass'n for Retarded Citizens v. Macon-Bibb County Plan-
ning and Zoning Commn. 314 5.E.2d 218 (Ga.. 1984).

Group home residents function as a family, sharing meals, entertainment, and housework.
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surrounding community. In the absence of an explicit state
statute that preempts local zoning, the fact that a state
may issue a license for a group home may not result in
a court finding of governmental immunity,

Expanding Zoning Definitions of Family

Many of the state preemptive statutes that explicitly
override zoning restrictions on group home siting do so
by legislatively declaring that residents are to be deemed
a family for zoning purposes, thereby allowing the homes
in a single-family zoning district. In the absence of such
strong legislative declarations, advocates for mentally dis-
abled persons have met with mixed results in attempting
to convinge state court judges that the group home or CRF
household constitutes a legitimate family for zoning
purposes,

Several points must be raised by way of background
in order to discuss this tactic. The family definition issue
emerged in the mid-1970s as a result of the U.S. Supreme
Court’s decision in Village of Belle Terre v, Boraas, 416
U.S. 1 (1974), in which the Court ruled that the village
could restrict occupancy of a single-family house to per-
sons related by blood or marriage—a biological family—
in single-family areas in order to exclude six unrelated col-
lege students from occupying the building. The provision
allowed only two unrelated persons to occupy a single-
family dwelling as a household.

In reaching this decision, the Court applied a rational
basis standard of equal protection review and found it
was within the community’'s legitimate authority to limit
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occupancy in order to preserve the character of the resi-
dential neighborhood. In an oft<ited passage, Justice
Douglas noted:

A quiet place where yards are wide, people few. and motor
vehicles restricted are legitimate guidelines in 2 land-use
project addressed to family needs. This goal is 2 permissi-
ble one under Berman v. Parker, 348 S, 26. The police
power is not confined to elimination of filth, stench, and
unhealthy places. It is ample to lay out zones where fam.
ily values, youth values, and the blessings of quiet seclu-
sion and clean air make the area a sanctuary for peopie.

In supporting the villages exclusionary action, the
Court also noted: “The regimes of boarding houses, frater-
nity houses, and the like present urban problems. More
people occupy a given space; more cars rather continu-
ously pass by; more cars are parked: noise travels with
crowds” Three years later, in Moore . City of East Cleve-
land, 431 U.S. 494 (1977), the Court cut back on its sup-
port of restrictive family definitions by striking down a
zoning provision that prohibited 2 grandmother from liv-
ing with her grandchildren in a single-family district, find-
ing that policies preserving family values overrode the
community’s interests in restricting the makeup of such
families through zoning.

Advocates have attempted to challenge definitions of
family when they restrict group home siting. They claim
that the developmentally disabled residents of 2 CRF con-
stitute a functional family for zoning purposes and cught
to be allowed by right in single-family neighborhoods. This
argument also is raised with respect to private restrictive
covenants that limit the use of a structure to “single-family
residency” as well as with respect to the zoning restrictions
that are the topic of this report.

Advocates have met with mixed results in the courts by
adopting this tactic. Much of the optirnism that appears
in the literature is based on decisions favoring foster care
group homes, where dependent children are supervised
by foster parentsina single-family dwelling and are often
considered to be families for zoning purposes. However,
this living arrangement, as noted above, may not be
directly transferable to CRFs for mentally retarded per-
sons, especially if the group home houses only adults.
Moreover, a CRF will have impacts on the community that
differ in many respects from these anticipated by the U.S.
Supreme Court in Belle Terre (involving college students),

Where a facility is intended to promote normalization
by providing a normal homelike atmosphere, a number
of courts have found group home residents to be a func-
tional family for purposes of zoning and, therefore, able
to locate in residential neighborhoods by right as a legiti-
mate single-family use State supreme courts in Colorado
and Rhode Island have allowed group homes to locate in
single-farnily neighborhoods by expanding the definition

45, See, for example, Tucker v. Special Children’s Foundation, £49
So0.24 45 (La App. 1984} interpreting state Mental Retardation Aty
Dovglas County Resources, Inc v. Darvel, 280 SE2d 73 {Ca.
1981} group home for mentally retarded adults constitutes a householdl;
Village of Freeport v. Ass't for the Help of Retarded Children, 94 Misc.2d
1048, 406 N.Y.5.2d 221, affd, 60 A.D.2d 644, 400 NYS.2d 724 (1977
Oliver v. Zoning Commission, 31 ConnSupp, 197, 336 A.2d 841
(1974} {mentally retarded adults).
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of a family, regardless of whether the CRF was operated
for a commercial purpose® The issue of what constitutes
a family has also been litigated in cases involving restric-
tive covenants in deeds. In two recent law review articles,
the authors argue that challenges to restrictive deeds are
especially significant with respect to local zoning con-
troversies because such covenants are often narrowly inter-
preted by the courts and the rulings are directly applica-
ble to controversies involving zoning issues®

Like the strategic struggles to provide developmentally
disabled residents the right to treatment in community
settings, the tactic of litigating against zoning definitions
of family produces incremental change. But it is a cum-
bersome way of forging a consistent body of case law on
a state-by-state basis. Moreover, it has not proven to be
totally effective. The Maine supreme court, in Penobscot
Area Housing Development Corp. v. City of Brewer, 434
A.2d 14 (Me. 1981}, did not find the residents of a group
home to be a functional family, since supervisory staff
did not live in the residence and did not assume the func-
tional role of parents. Similarly, courts in Alabama (Civi-
tans Care, Inc. v. Bd. of Adjustment. 437 So.2d 549,
Ala. App. 1983} and in Ohio (in its Garcia decision strik-
ing down state preemptive legislation) have found group
home residents sharing meals not to be families but rather
more akin to boarding house dwellers. In the Civitans rul-
ing, the appeals court found the proprietary character of
the facility to negate claims that the CRF functioned as
a single-family dwelling.

Not yet addressed in the literature is the notion that
the US. Supreme Court's recent Clebume ruling may
affect the long line of rulings arising from its earlier Belle
Terre decision. Belle Terre based its holding on the pro-
motion of family values by restricting residential
occupancy patterns that would result in deleterious off-
site impacts (such as parking, noise, and traffic).
Cleburne, on the other hand, can be interpreted as sub-
tly attacking these same values so highly prized by the
Court in Belle Terre to the extent that they represent
expressions of prejudice. In one sense, the preservation
of "yards that are wide, people few, and motor vehicles
restricted” may be the only legitimate zoning considera-
tions inferred by the Court in Cleburne to be valid grounds
of legitimate public regulation; all of the other statements
of objectives promoted by Belle Terre, “family values,
youth values, and the blessings of quiet seclusion” may
only be reflections of community prejudice, impermissi-
ble under Clebumne. If this is the case, the zoning attacks
on discretionary special permit approvals may, indeed,
be limited only to these factors—issues that are addressed
in greater detail in the next chapter of this report.

46. Hessling v. City of Broom#field, 193 Colo. 124, 563 P24 12 (1977,
and Mongony v, Bevilacqua, 432 A.2d (R 1931},

47. These cases are discussed in greater detail in Comment, “Can the
Mentally Retarded Enjoy "Yards That Are Wide'™ Wayne Law Review
28 (1982}: 1349, an article that gave extensive inquiry into the sbility
of group homes to be barred from residential neighborhoods as a result
of restrictive covenants. A similar article also focusing on this issue is
Guernsey, "The Mentally Retarded and Private Restrictive Covenants”
William and Mary Law Review 15 {1984} 421.



Chapter 5. The Proper Zoning Treatment

Although CRFs are allowed by right in many high-
density residential districts and commercial zones, siting
in low-density residential neighborhoods often requires a
special permit in states that have not preempted local zon-
ing restrictions. In many zoning ordinances, the proposal
is reviewed against general criteria prior to local siting
approval; these criteria often address such things as preser-
vation of the character of the district, impact on property
values, traffic impact, and other spillover effects. State zon-
ing enabling legislation that authorizes this discretionary
review and approval also typicaally requires that a public
hearing be held. As was discussed in Chapter 4, advocates
for mentally disabled people have had mixed results in
attempting to site CRFs and group homes in some residen-
tial neighborhoods when subject to the special permit and
hearing process. It is useful to examine the off-site effects
of group homes and CRFs in order to determine whether
they really pose any threats to the surrounding neighbor-
hood. Three major concerns are discussed in this chapter:
whether CRFs and group homes are appropriate residen-
tial uses in residential districts; the concerns voiced by
neighbors opposing facility siting in their immediate area;
and the off-site impacts arising from the intensity of use
of the facility or community residence.

APPROPRIATE LOCATIONS FOR CRFs
~ From the perspective of the CRF resident or sponsor,
the siting of group homes in single-family areas is some-
thing to be encouraged. From the perspective of many
state legislators, the adoption of preemptive siting legis-
lation making group homes valid residential uses or func-
tional families for zoning purposes supports habilitation
and normalization.
From a planning perspective, however, it is less clear
whether these facilities (especially those housing more
eight or 1C persons] are an appropriate use in single-
family residential areas. Unlike surrounding houses, group
homes may have a higher density of residents. Does this
difference in resident composition translate into differences

in off-site impacts on surrounding properties? Based on
our examination of some of the research literature, we
believe that these differences are largely benign. It is our
apinion that CRFs and group homes may, in fact, have
fewer impacts on the surrounding neighborhood than.
structures occupied by nondisabled individuals or a bio-
logical family. In order to examine this finding in greater
detail, it is useful to distinguish between small and large
CRFs in various residential settings.

Group Homes

Sponsors of small CRFs typically select an existing large
house in a single-family residential neighborhood. As
noted in one study:

Optimally, a CRF site should have the following charac-
teristics: a pleasant and safe neighborhood, availability of
transportation, proximity to places of employment, exis-
tence of programs meeting special needs, and low costs

In short, the same characteristics that make a residential
neighborhood desirable as a place to live for nondisabled
persons make it desirable for CRF residents.

The predominant use of existing structures limits the
density of a group home, however. In order to receive the
limited funding available under DDA (compared to funds
available from other sources), all states must establish
state plans, provide individual habilitation plans for men-
tally retarded citizens, provide a “protection and advo-
cacy” system to protect the rights of retarded persons, and
conform to six minimum standards set forth in the stat-
ute. These congressional standards provide some safe-
guards for persons in residential facilities and, of greatest
importance from a land-use perspective, require compli-
ance with local fire and safety codes. In many states, these
fire and safety codes limit the number of persons who can

48, Francis Moreau et al,, "Physical and Social Integration of Develop-
mentaily Disabled Individuals into the Community” in [ntegration of
Developmuentally Disabled Indfviduals into the C ity, eds. Angela
Novak and Laird Heal (Baltimore, Md.: Paul M. Brookes, 1986}, 92.
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occupy a structure of a given size with a given number
of bedrooms and thus serve as a check on overcrowding.
The Life Safety Code of the National Fire Protection Asso-
ciation defines a “board and aare” facility for up to 15 indi-
viduals as a residence, but facilities for over 15 residents
are considered “institutions”

The existence of these codes is one reason to choose

a given threshold in defining a group home. In a four- .

bedroom house, eight persons can often reside in the struc-
ture without violating these state regulatory requirements,
This may be a somewhat greater number of persons than
occupies the average four-bedroom house, but it does not
make a group home an inappropriate residential use in
a low-density, single-family neighborhood,

According to the U.S. Census of Housing for 1980,
households of six or more persons represent 6.2 percent
of the owner-occupied housing in the United States and
4.5 percent of renter-occupied housing. Even with a dis-
parity in resident number, it would be hard to distinguish
group homes from the significant number of homes occu-
pied by large families. A group home also cannot truly
be distinguished from conventional households on the
basis of its services or reimbursement. Because a group
home is intended to function as a single household, it does
not have the characteristics of a boarding house {especially
since, under our definition, full-time staff supervision of
residents is required). It should also not be considered a
commercial use merely because reimbursement is received
by the sponsors (whether they are governmental, non-
profit, or proprietary entities). An analogy would be the
rental of a house; under almost all zoning ordinances this
would not magically convert the structure to a commer-
cial use, since it would still retain a residential function.

Large CRFs

The conversion of large structures {e.g., apartments,
boarding houses) to residences for developrnentally disa-
bled people and supervisory staff members raises issues
similar to those related to the conversion of single-family
houses in single-family neighborhoods, Again, fire and
safety codes would restrict total density, although the
overall density of the CRF may be higher than that of sur-

rounding structures with similar characteristics. For zon-
ing purposes, the structure still retains the residential
character and use, consistent with its prior classification
under zoning.

In the case of large CRFs, zoning ordinances do not con-
trol the density of residential facilities. Problems may arise
when zoning ordinances establish guidelines based on
dwelling units per acre, floor area ratios, or some other
measurement that is not necessarily compatible with the
operation of large CRFs. A CRF housing 15 disabled res-
idents and supervisory staff may not contain separate
dwelling units within the structure; meals, recreation, and
training may be undertaken collectively in a common
space. In essence, a CRF may function as a single house-
hold for residential and habilitation purposes.

One way to determine the loation of a CRF in high-
density residential districts is to divide the total number
of CRF residents (including resident staff) by the average
household size for that type of structure in the region.
This may result in "household equivalency” for zoning
density purposes and can determine whether the proposed
facility conforms with the district’s zoning standards, if
the zoning ordinance uses a dwelling unit per acre den-
sity standard. Recent demographic multipliers in the fis-
cal impact assessment area provide some accurate gui-
dance for making this density conversion. (See Table 4.)

The same reasoning should be applied to large residen-
tial structures that are prior nonconforming uses in low-
density, single-family districts. Establishing a CRF in the
building maintains the use of the structure. Moreover, it
is difficult to be sympathetic with neighbors who oppose
the siting since they purchased their housing with full
knowledge of the nonconformity of the existing multi-
family structure in their neighborhood. Such conversions
may not result in any different off-site impacts than would
occur as a result of the nonconforming use. In fact, a CRF
may actually enhance the neighborhood by substituting
a stable resident population on the site (if the noncon-
forming structure was a rental apartment building, for
example) for a transient population. Moreover, because
of the conventional, everyday patterns of life in such
neighborhoods, establishing a CRF in the nonconform-

TABLE 4. NATIONAL DEMOGRAPHIC MULTIPLIERS FOR COMMON CONFIGURATIONS
OF STANDARD HOUSING TYPES FOR TOTAL HOUSEHOLD SIZE
{For housing built during 1975-1980 and monitored in 1980}

Number of Bedrooms
Housing Type 1 2 3 4 b {AHl BRs)
Single-Family Houses — 2.320 3.225 4.006 4.861 3.312
Garden Apartments 1.409 2.138 3.282 — — 1.965
Townhouses 1.620 2.040 2.694 - — 2.377
High-Rise Homes 1.260 1.989 —_ - — 1.457
Mobile Homes 1.946 2.286 3.489 - e 2.734
Duplex, Triplex, Quadplex 1.643 2.257 318 — - 2.439

Seurce: Burchel, Listokin, and Dolphin. The New Praciitioner's Guide to Fiseal lm.

for Urban Policy Research. 19851, Exhibis 12,

pact Analysis {New Brunswick, M.].: Rutgers University Center
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ing structure may offer unique opportunities for normali-
zation not found in other high-density districts.

Complexities arise, however, with respect to large CREs
housing severely or profoundly retarded individuals with
multiple handicaps or health disorders. Are these residen-
tial uses merely nursing homes, and are they providing
medical care and support for the population in addition
to habilitative services? This determination probably
depends on the characteristics of tacility residents {e.g.,
nonambulatory, incapable of independent living} and the
level of service provided. Therefore, it is properly an ad-
ministrative issue to be decided by the agency responsi-
ble for issuing certificates of occupancy. Whether it be the
number of beds for incapacitated individuals in the facil-
ity or some other criterion, some administrative thresh-
old should be established. If a CRF exceeds the threshold
for residents needing medical services, it ought to be con-
sidered a nursing home and be regulated under applica-
ble zoning provisions. If below the threshold, it should
be considered a valid, higher-intensity, residential use and
allowed by right in multifamily or high-density residen-
Hial districts. The determination of the proper threshold
is probably a land-use policy determination that should
be considered under existing planning procedures. A sur-
vey of existing large facilities within the community and
the types of services offered may prove useful in func-
tionally classifying different types of CRFs for residents
with different supportive needs, and the resuiting data
from the local survey may indicate appropriate threshold
alternatives,

COMMUNITY OPPOSITION

One of the fundamental aspects of special permit review
is the public hearing. It provides neighbors with a forum,
and also enables CRF sponsors and others to promote
their viewpoints. Although it offers opportunities for
community education and discussion, it also has its limi-
tations. When such hearings merely elicit expressions of
community prejudice and fear about detrimental impacts,
decision makers may be persuaded by the fervor and num-
ber of opponents and fiot necessarily by the merit of their

testimony. In such cases, permit decisions may be based

on political considerations and not on the dispassionate
evaluation of 2 proposed CRF under specific review cri-
teriz set forth in the zoning ordinance.

Not basing a permit decision on these criteria or delay-
ing a decision creates the potential for legal exposure and
liability, and failure to follow the procedures set forth in
the zoning ordinance undercuts the legitimacy of the pub-
lic hearing itself. It is useful to examine the issues that
are often raised by opponents of CRFs to see if their con-
cerns are supported by evidence. If opposition is largely
unfounded, serious questions may be raised about the
propriety of subjecting group homes and CRFs to this pro-
cess, If the facilities are relatively benign forms of resi-
dential land uses, planners ought to consider merely al-
lowing these CRFs to be sited in appropriate residential
districts by right, It must be noted that designating a
group home or other CRF as a special or conditional use
implies that the facility is presumed to be an appropriate
land use within the district if off-site impacts are not

detrimental. The result of revising zoning standards to
make CRFs a legitimate residential use in appropriate res-
idential districts need not be antidemaocratic, sinece neigh.
bors typically don't vote on the appropriateness of con.
ventional households moving into their neighborhoods.
Essentially, all it means is that a CREF would be consid-
ered a valid and appropriate land use, the same as if it
were occupied by a conventional household.

Fortunately for planners concerned about community
opposition, a relatively good body of literature exists
addressing the effects of group homes ona neighborhood,
An early study by Knowles and Baba in 1973 for the Green
Bay, Wisconsin, Plan Commission examined community
attitudes towards a number of residential facilities serv.
ing a diverse population {including mentally retarded per-
sons} and also explored the effects of group home siting
on adjacent property valuess® The study found that group
homes made a negative impression on only about 20 per-
cent of the immediate neighbors; that rate decreased ra-
pidly after the first block away from the facility and, by
the third block away, most neighborhood residents sur-
veyed felt positively about it. Over 70 percent of neigh.
bors surveyed generally approved of the group home. The
researchers found that data was inconclusive with respect
to the impact of group homes on housing values, but sit-
ing of a single group home appeared to have no signifi-
cant effect on the number of homes being sold.

How people feel about a group home in their neigh-
borhood in the abstract and how they feel once a group
home has been sited appear to be somewhat different. An
early study by Sigelman surveyed community attitudes
towards mentally retarded persons and found that only
44.7 percent of the 665 adults surveyed favored the idea
of homes for retarded adults in residential districts > But
Sigelman found positive attitudes associated with age
(young people had more positive attitudes), ethnicity
{blacks more positive than Anglos and Mexican-Ameri-
cns), home ownership (renters more positive than home-
owners}, and with ideology (liberals more positive than
others). She noted that many sponsors have decided to
avoid ‘opposition by merely moving in without telling
neighbors, a strategy that she Jabels "Machiavellian” and
which she concludes may be just as effective as public edu-
cation in siting new CRFs.

Another study examined various siting strategies, clas-
sified as “low-profile” (slipping in without informing
neighbors), “high-profile” {expanding community educa-
tion efforts), and a “combination approach” {informing
only a select few}3! The author concluded that commu-
nity opposition usually declines after a facility is sited.
A literature review of opposition to group homes by Sigel-

49. Eric Knowles and Ronald Baba, "The Social Impact of Crougp
Homes,” prepared for the Green Bay Plan Commission, June 15, 1973
{unpublished).

50. Carol Sigelman, “A Macchiavelli for Planners: Community Atti-
tudes and a Group Home Site” Mental Reterdation 14, No, 1 (19761
26-29.

51. Donald Weber, “Neighborhood Entry in Group Home Develop-
ment,” Child Care 57, No. 10 {1978} 627.42.
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We are all aware of the common reasons people give
for not wanting a group home on their street—deed re-
strictions, commerdialization, decline in property values,
and dangerousness. But people also give some peculiar
reasons, such as the following:

Qur road is too wide.

Qur road is too narrow.

We don't have sidewalks.

A schoolbus will have to come on our street.

Our street is a deadend, and it's the last to be plowed
in the winter.

There are no street lights,

It will add too much traffic to the neighborhood.

It's too dangerous in the country with all the farm
equipment.

It's too dangerous in the city with all the traffic

We have small rattlesnakes,

There's water nearby.

We have quicksand a half-mile away.

Theyl] get lost in the fields and woods.

We have dangerous motorcycles and snowmobiles.

We have dangerous railroad tracks here in town.

We have dangerous railroad tracks here in the country.

They might get hurt by our horses.

We let our dogs run free.

The residents of the group home may hurt my kids.

The cruel kids in the neighborhood may hurt the
group home residents.

The house is located in the middle of the block.
The house is on the corner.

The house is on a cul-de-sac.

The house (lot) is too small.

The house {lot) is too big and expensive.

Did They Really Say That?

The house should be on the main road {more conven-
ient to services). .

It's too close to the road (too dangerous).

It's too far from the road (how can you plow out the
driveway in the winter?).

It's too expensive {(a tax ripoff).

It's not expensive enough (how can you hire adequate
staff?).

We have 100 children under the age of two in our sub-
division.

My children won't have anybody to play with,

My kids won't be able to play outside.

My husband and | argue over this issue, and it's caug-
ing us to get a divorce.

I'maoved out in the country to get away from everybody.

It’s sadistic to put handicapped people in the commu-
nity; theyll be prisoners in that home.

Handicapped people would be better off in cities, so
they can be close to services.

Handicapped people would be better off in the coun-
try. so they can raise animals.

It's an offensive and noxious use of the property.

We already have too many licensed homes here.

The retarded make funny noises.

They stay up and scream all night.

The problem is that the home is located in such a way
that many neighbors can look into the backyard and
see them.

I believe in normalization but not group homes.

Bottom Line: I'm not against the retarded, but this is not
a good location for a group home.

Source: Association for Retarded Citizens, Macomb County,
Michigan. X

man, Spanhel, and Lorenzen in 1979 also concluded that
opposition tends to decline over time once a CRE is estab-
lished in a residential neighborhood5? This study also
carefully examined a number of community concerns
voiced at public hearings {such as crime rates, property
value declines, and changes in neighborhood character)
and found that these concerns were not supported.

A study by Kastner, Repucci, and Pezzoli found that
most people surveyed would not object to a group home
on their block and that there was a strong relationship
between experience with retarded persons and more posi-
tive attitudes towards them These same concerns
appeared in a study by Willms surveying community atti-
tudes towards group homes for mentally retarded indi-

52, Carol Sigelman et al., “Community Reactions to Deinstitution-
alization: Crime, Property Values, and Other Bugbears,” Joumal of
Rehabilitation 45, No. 1 (1979): 53-55.

53. Laura Kastrer et al.. " Assessing Community Attitudes Toward Men-
tally Retarded Persons,” American Jeumnal of Mental Deficiercy 84, No.
Z {1979 137-44.
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viduals* Willms, unlike other researchers, discovered that
group home neighbors living a greater distance from the
facility had more concerns than neighbors in proximity
to the group home and also concluded that familiarity
with retarded people was a significant factor in commu-
nity acceptance of them. A low-profile siting strategy was
therefore deemed to be the most effective means of estab-
lishing new CRPs in residential areas.

A 1982 study of managers of CRFs housing 14 or fewer
residents raised some additional issues® As in earlier
studies, the researchers found that community acceptance
of a CRF increased significantly after a group home was
established and that indifference to it also increased, but

54. 1. D. Willms, “Neighborhood Attitudes Toward Group Homes for
Mentally Retarded Adults” in Frontiers of Knowledge in Mental Retarda.

f!'On.)vo}. 1, ed. Peter Mittler (Baltimare, Md. University Park Press,
i981).

55. Robert Lubin et al,, “Community Acceptance of Residential Pro-
grams for Developmentaily Disabled Persons” Applied Research in Men-
tal Retardation 3 (1982): 191-200.
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that opposition to it decreased drastically. The operation
of a CRF and the possibility of property devaluation and
adverse effects on neighborhood character were also noted
as causes of community opposition in this study. An in-
teresting aspect of this research is that the strategy for re-
sponding to community opposition considered to be most
successful was “meeting with neighbors™ {by almost 20
percent of the respondents). Almost this same percent-
age of respondents (20.9 percent) also reported that this
same strategy was least effective. The authors conclude
that a low-profile approach seems justified since commu-
nity attitudes are likely to change once a facility is sited.

A more recent study of community opposition to CREs
also concluded that the involvement of the community
in the siting process was not associated with decreased
opposition and that the client characteristics of a CRE
were unrelated to the likelihood of encountering commu-
nity opposition3 The study also found less community
support for a CRF in neighborhoods that consisted pri-
marily of homeowners and greater opposition in neigh-
borhoods where the property values were relatively high.
With respect to the low-profile approach, the study also
notes that, “although the present data cannot be inter-
preted casually, they do suggest that public education
efforts may have unintended negative consequences and
may provoke rather than minimize opposition.™?

The results of this research suggest that the public oppo-
sition issue can be resolved (or at least be best addressed)
by low-profile siting approaches. Discretionary siting
approvals by local governments typially involve a pub-
lic hearing-—a forum for voicing public opposition as well
as often ineffective responses to such opposition by CRF
sponsors. In the end, neither opponents nor sponsors have
managed to change each other’s opinions about the desira-
bility of the siting proposal. Only after a CRF is estab-
lished does opposition decline and support {or distinterest)
become the prevailing mood. Consistent with this pattern,
the siting of CRFs by right in suitable residential districts,
without opening up the process to neighborhood squab-
bles and emotional and often voaal expressions of com-
munity prejudice, seems not only warranted but proba-
bly the response most supported by research tindings.

ZONING COMPATIBILITY

Many of the concerns voiced by neighbors opposed to
group homes and CRFs are about the off-site impacts of
the facilities on their property, their lifestyle, and on the
character of their communities. This is actually an issue
of zoning compatibility more than anything else and raises
the important consideration of whether group homes and
other CRFs are suitable residential uses that ought to be
located in residential neighborhoods. Zoning, as a land-
use control concept, is a tool that is particularly appropri-
ate to address such concerns because it involves the con-
cept of reciprocity of mutual advantage: everybody's right
to use his or her property is restricted by police power

56. Marsha Seltzer, "Correlates of Community Oppesition to Com-
munity Residences for Mentally Retarded Persons,” American Journal
of Mental Deficiency 89, No. 1 {1984): 1-8.

57, Ibid.

regulations, but everyone is also protected against adverse
impacts generated by neighboring uses. The basie notion
of dividing a community into different land-use zones in
order to separate residential from commercial and indus-
trial uses is one technique of promoting this public objec-
tive. The adoption of suitable development and use stan-
dards within each zone is another.

The off-site impacts of a CRF are largely a result of the
interaction of its residents with the surrounding commuy-
nity. If such interaction is undesirable, it will be reflected
in adverse consequences to the neighborhood, such as
declining property values, increased crime, or increased
likelihood of encountering deviancy. Additional noise and
traffic resulting from the intensity of the use also raise
valid zoning concerns.

Community Interaction

A variety of studies on community interaction {sum-
marized in the bibliography) have some fairly important
consequences for the development of suitable zoning stan-
dards for group homes and CRFs for developmentally dis-
abled people®® The one thing that seems clear from the
research is that there is very little interaction between CRE
residents and the surrounding community. Group home
residents made very little use of community resources,
resulting in minimal service demands. There was also very
little interaction with neighbors, suggesting that the fears
of opponents to CRFs that they or their families will be
exposed to deviancy are largely unfounded—maost of the
CREF residents engaged in most of their activities within
the facility.

The statistics regarding social interaction, even the pau-
city of family visits, suggest that CRFs are not likely to
be major traffic generators; the reliance on special vans
or public transportation by residents to get to and from
their special schools and sheltered workshops makes vehic-
ular off-street parking standards almost a moot issue. The
same standards applying to conventional residential uses
of the same intensity should be more than ample to satisfy
the needs of CRF residents and staff who drive.

In terms of off-site impacts based on community inter-
action, group homes and CRFs can probably safely be
deemed to have—at most—the same impacts as conven-
tional housing. Given this likelihood, it is little wonder
that opposition to group homes and CRFs declines over
time; they appear to be relatively invisible entities within
their own neighborhoods.

It must also be noted that these activity patterns sug-
gest why we have opposed anticoncentration requirements
in both local zoning ordinances and state preemptive sit-
ing legislation. To some extent, if there is minimal inter-
action with the surrounding community, normalization
is thwarted regardless of how many other residential care
facilities are located in the same neighborhood.

Given the fact that a range of reasons may exist to site
a facility in a neighborhood that already hosts one or

58, See, Landesman-Drwyer Stein, and Sackett, 1978; Birenbaum and
Re 197%; Butler and Bjaanes, 1978; Birenbaum, 1980; Morean, Novak,
and Sigelman, 1980; Bell, Schoenrock, and Bensberg, 1981; Salzberg
and Langford, 1981; Hill and Bruininks. 1981; Willer and Intagliata,
1981; ONeil et al, 1981; Hill, Bruininks, and Lakin, 1983; Hill, Rotegard,
and Bruininks, 1984; White et al. 1984; Mansell ¢t al., 1984,
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more CRFs, it makes sense to allow the group home or
CREF sponsor to make a decision that will optimize nor-
malization opportunities for the residents. If such choices
are allowed by right, instead of by discretionary review
and special use permits, overconcentration may eventu-
ally solve itself as a zoning and political issue in many
communities.

Effects on Property Values

If group homes and CRFs are considered to have an
adverse impact on a residential neighborhood, it has been
argued that this perception will be mirrored in declines in
property values of adjacent buildings5* People will simply
pay less money to live in a less desirable location, and
existing residents will attempt to sell their houses to move
away from the undesirable Jand use. A report by Lauber
and Bangs presented evidence that property values did not
decline as a result of locating a CRF in a residential neigh-
borhood # In the 12 years since that report was published
by the American Planning Association, more property
value impact studies have been undertaken by researchers
to examine this issue in more detail. Without exception,
the findings presented 12 years ago are still valid today:
no study has indicated a decline in neighboring property
values as a result of siting a CRF in a residential neigh-
borhood $

Based on market and turnover data developed in these
and other studies, group homes appear to be quite com-
patible with conventional residences and have no signifi-
cant impact on neighboring property values or the rate
of sales of nearby buildings. From a planner’s perspec-
tive, this lack of impact certainly suggests a high degree
of compatibility with surrounding residential uses, a con-
clusion that should be reflected in zoning guidelines
adopted with respect to these facilities.

Crime and Nuisance Reports

Nuisance-like behavior and the threat of crime appeared
as significant issues of community opposition in stud-
ies examined earlier in this chapter. A 1979 article by
Mihira and Mihira on community reactions to deinstitu-
tionalization cited several studies indicating few crimes
resulted from having various group homes and their resi-
dents, including mentally retarded people, in the area$?
This article also cited studies indicating relatively few inci-
dents that jeopardized members of the community at large
(a category which included staff members and visiting
family members). One study it cited used a sample of 400

59. Greenwich, Connecticut, for example, reduced the assessed valy-
ation of houses located near group homes for former psychiatric patients
when residents daimed that the group homes reduced their property
values. The state, however, brought suit challenging these assessment
practices. This litigation is still pending. See “Tax Cut for the Neigh-
bors Prompts Suit” Zoning News (June 1985).

£0. Daniel Lauber and Frank Bangs, Ir., Zoning for Farmily and Group
Care Facilities (Chicago: ASPO, PAS Report No. 300, 1974},

61. For a summary of the most significant studies of group homes
and property values, see There Goes the Neighborhood (White Plains,
NY.: Community Residences Information Program, March 1986,

62. Lyly Mihira and Kazuo Mihira, “Jeopardy in Comnunity Place-
weent,” American Journal of Mentat Deficiency 79, No. 5 (1975). 53844,
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mentally retarded individuals and reported only 19 inci-
dents in 1,252 encounters between comemunity residents
and mentally retarded individuals. The researchers also
noted that studies indicated kittle community involvernent
or interaction with respect to CRF residents {an issue dig~
Cussed in greater detail earlier in this chapter) and sug-
gested that there were few opportunities for the mentally
retarded people to harm community residents.

The research literature, unfortunately, is not as clear-cut
as many advocates would suppose; it is, however, contra-
dictory enough to pose problems about how it should be
interpreted by planners and others with respect to zoning
guidelines for group homes and CRFs. The study by Mihira
and Mihira classified behavioral incidents according to
whether they contained jeopardy to health and safety,
general welfare, or the law. Most of the incidents (77
percent} involved jeopardy to health and safety, and most
affected the CRF resident. Jeopardy to the general welfare
occurred in only five percent of the incidents, with fellow
residents put at risk in 12 percent of these instances. legal
jeopardy cccurred in 18 percent of the reported incidents,
and nine percent of these incidents were perceived to place
the general public at risk (remembering that the “general
public” included facility staff as well as visitors}. The impli-
cations of these findings are explained by Butterfield in the
following terms:

This survey. . .establishes that community-based placernent
does involve some risk to the health and safety of mentally
retarded people and to the public Whether these risks are
greater than those associated with institutional placement
is uncertain. How much greater risks would have to be 1o
justify institutional instead of community placement is
problematic. It is also uncertain whether these risk rates are
greater than those that would be observed for intellectuy-
ally average people of comparable ages. Nor will it be easy
to decide whether institutional placement is justified if the
community-based retarded are involved in more jecpardiz-
ing incidents than nonretarded people in the community?

One of these concerns, the comparison between mal-
adaptive behavior among mentally retarded people in
institutional and community settings, was examined in a
1977 study.* The researchers found that much higher rates
of behavioral problems occurred in the institutions than
in CRFs. The researchers found that the presence of seri-
ous behavioral problems (such as self-violence, violence
to others, and damaging of property) was inversely cor-
related to the level of retardation of the subject. with pro-
foundly retarded persons exhibiting more self-injurious
behavior more often than moderately or mildly retarded
people. The researchers note that it has traditionally been
difficult to place and retain profoundly and severely
retarded persons in community settings and that the
prevalence of aggressive and dangerous behavior by these
individuals will increase this difficulty, making it neces-
sary to provide intestified individual attention and pro-

63. Earl C. Butterfield, “Institutionalization and Its Alternatives for
Mentally Retarded People in the United States,” International Jowrmnal
of Mental Health 6, No. 1 {1977} 27-28.

64. Richard Eyman and Tom Call, “Maladaptive Behavior and Com-
munity Placement of Mentally Retarded Persons” American Journal of
Menta} Deficiency 82, No. 2 (19771 137-44,




gramming by CRF staff.

A second issue raised by Butterfield, the relative preva-
lence of risks posed by the retarded when compared to
risks posed by nonretarded people, has also been exam-
ined in some studies. A study of 436 offenders with 1Qs
below 86 found that the percentage of retarded offenders
in two northeastern states was found to be slightly higher
than the percentage of mentally retarded persons in the
general population® The researcher concluded that social
and legal variables were better predictors than inteiligence
and that mental retardation did not appear to be linked
conceptually with criminality in the study. This appears
to tally with the results of 3 study that indicated that
between nine and 27 percent of offenders had IQs below
70, although this did not mean that they were more prone
to criminal behavior than the general population® This
study found that retarded offenders were at a disadvan-
tage in the court system and were more likely to be con-
victed, but less likely to be placed on probation or paroled,

65. Ann MacEachron, “Mentally Retarded Offenders: Prevalence and

Characteristics” American Journal of Mental Deficiency 84, No. 2 (1979):
165-75.

than nonretarded offenders.

These studies indicate deviant behavior may be a prob.
lem for some deinstitutionalized mentally retarded CRE
or group home residents, but not for all of them. The
Proper zoning response, given this contradictory evidence,
is probably not to address it at all within locl zoning,
but to rely on state licensing provisions and federal reim-
bursement guidelines to ensure adequate staff-to-resident
ratios and habilitative care to CRF residents. One cannot
simply “zone out” individual behavior that offends or
threatens neighbors. The typical response to a neighbor
exhibiting deviant or antisocial behavior is to call the
police, not the zoning administrator. This troublesome
issue probably ought to be handled in a similar manner,
with neighbor complaints resulting in punitive measures
being handled through the legal system or administra-
tively through transfer of the individual from a commu-
nity facility back into an institutional one.

66. Miles Santamour and Bemnadeite West, “The Mentally Retarded
Offender in the Secial Context.” Amicus 4 (1979): 13-28. See, also, James
Ellis and Ruth Luckasson, “Mentally Retarded Criminal Defendants.”
George Washington Law Review 53 {March-May 1985): 414.93.
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Chapter 6. Model Zoning and
Fair Housing Provisions

Based on the body of research and litigation examined
in the prior five chapters of this report, we developed
model local zoning provisions that, in our opinion, prop-
erly regulate group homes and other CRFs for develop-
mentally disabled individuals. These provisions address
zoning definitions; permitted uses; the continuation of
prior nonconforming uses; the relationship between state
and federal supervisory requirements; and the concerns
of neighbors hosting a CRF in their community,

DEFINITIONS

Consistent with many of the preemptive statutes ad-
dressing group home siting, we recommend that develop-
mentally disabled people and the residential facilities that
serve this population be defined in local ordinances.

Developmental Disability—A developmental disability

shall be defined in this ordinance in the same manner that

it is defined [by state law, codified at e} [int the

federal Developmentally Disabled Assistance Act, codified

at ]

Community Residential Facility {CRF)—a facility provid-

ing residential and habilitative services to persons with

developmental disabilities (that is Heensed by the state of

PV

Group Home for Developmentally Disabled Individuals—a

community residential facility housing and providing

habilitative services to [four 1 ¢ight] or fewer persons, not
including staff, and functioning as a single household under
staff supervision.

These definitions are purposely left broad and inclu-
sive. It is probably best that local ordinances be consis-
tent with state law, Therefore, 2 community may wish
to adopt the definition of developmental disability used
in state licensing or funding statutes. Alternatively, the
definition of developmental disability used by Congress
may be adopted by reference so that outdated definitions
are avoided and a consistent definition is developed at the
national, state, and local levels of government. For exam-
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ple. the DDA was amended in the late 1970s to redefine
persons qualifying under this legislation, yet many states
and communities {such as Chicago) still employ the earlier
definition (that also includes autism, cerebral palsy, and
epilepsy in addition to mental retardation as part of the
definition).

The proposed definition of a community residential
facility (CRF) is kept broad so that it is consistent with
our concern that a range of community-based residential
alternatives be available. It deliberately does not distin-
guish between Facilities on the basis of the range of ser-
vices provided within the facility and outside of it. This
last consideration has been shown to raise legal issues with
respect to determining whether such facilities constitute
households or families for zoning purposes and is just as
well avoided to lessen legal exposure and liability. The
CRF must, first and foremost, only be residential and,
secondarily, provide some opportunities for training or
habilitation to meet this definition.

The licensing requirement in parentheses following this
definition can be considered if communities are concerned
about adequate supervision and operation of the CRF.
Under DDA and analogous state legislation, specific guide-
lines exist to ensure that proper levels of services are pro-
vided to developmentally disabled residents; this need not
be a concern of local officials, so we do not recommend
the adoption of a focal licensing requirement that merely
duplicates regulation by higher units of government. The
rights of the mentally retarded residents to enjoy adequate
habilitative services in the least restrictive community-
based setting should probably be promoted by recourse
to existing legal mechanisms—i.e., state protection and
advocacy programs and legal assistance as provided by the
applicable legislation. There is no need for the commu-
nity itself to become involved in these concerns by impos-
ing yet another layer of administrative red tape in the guise
of benevolent licensing and review requirements,

Group homes are defined as 2 special type of CRF that
is limited in size, where residents are supervised by staff,




city council, town or village board, or county board of
supervisors, such policies may be quite important in sup-
porting the zoning provisions against legal challenges.
Many state statutes also contain such hortatory language
supporting the rights of develepmentally disabled peo-
ple to community placement and may also serve as suit-
able, consistent models for these local policy statements,

Although not part of a zoning ordinance, local govern-
ments may choose to adopt an amendment to their muni-
cipal code or fair housing statute that preempts private
deed or lease restrictions that prohibit small group homes
from single-family residential areas. Before adopting such
a statute, local officials should consult with their muni-
cipal attorney and determine how they can enforce or
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monitor compliance with such requirements, The mode!
statute should read as follows:

Exclusion by Private Agreement Void—Any restriction,
reservation, exception, or covenant in any subdivision plan,
deed, or other instrument of or pertaining o the transfer,
sale, lease, or use of property that permits residential use
of property, but prohibits the use of such property as a
group home for developmentally disabled persons, shall,
to the extent of such prohibition, be void as against the
public policy of this municipality and shall, to the extent
of such prohibition, be given no legal or equitable force
or effect, A group home for developmentally disabled per-
sons means a community residential facility housing and
providing habilitative services to {four to eight] or fewer
persons, not including staff, and functioning as 3 single
household under staff supervision.
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importance of the community location of these facili-
ties, the report recommends that zoning regulations be
amended to allow group homes in residential neighbor-
hoods. Ordinances should establish parking, signage,
and concentration regulations to ensure that all health
and safety concerns are adequately addressed. Also,
community education is recommended to dispel fears.

Lubin, Robert, et al. “Community Acceptance of Residen-

tial Programs for Developmentally Disabled Persons.”
Applied Research in Mental Retardation 3 (1982):
191-200,

Surveys were collected from 459 operators of small com-
munity residences to determine the nature and extent
of community opposition. The authors found that op-
position to the homes decreased after the homes opened.
Fear that real estate values would be lowered was the
most common cause of opposition, followed by the fear
of adverse effects on the neighborhood character and
the unwanted presence of undesirable individuals.

MacEachron, Ann. "Mentally Retarded Offenders: Preva-

lence and Characteristics” American Journal of Men-
tal Deficiency 84, no. 2 (1979): 165-75.
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“In this study of 3,938 adult male offenders, the preva-

lence rate for mentally retarded adult male offenders
was found to be only slightly higher than the preva-
lence rate of retarded adult males in the general popu-
lation. The study concludes that there is not a link
between criminality and retardation.

Mansell, Jim, et al. "Measuring the Activity of Severely
and Profoundly Mentally Handicapped Adults in Or-
dinary Housing” Behavior Research and Therapy 22,
no. 1 (1984): 23-29.

In this study, six subjects living in a four-bedroom home
in a residential area were observed for five consecutive
days. Observations revealed that the subjects spent an
average of only 10 percent of their time away from the
home. '

Margolis, Jerome, and Thalia Charitonidis. “Public Re-
lations to Housing for the Mentally Retarded” Excep-
tional Children 48, no. 1, (1981): 68-70.

In this study, 80 landlords advertising rooms for rent
in local newspapers were asked whether they would
object to an educable, mildly or moderately retarded
person taking the apartment. Fifty-eight of them (72.5
percent} stated that they were willing to accept the
retarded individual as a tenant.

Mihira, Lyly, and Kazuo Mihira. “Jeopardy in Commu-
nity Placement.” American Journal of Mental Deficiency
79, no. 5. {1975): 538-44.

Interviews were conducted with 109 operators of group
home facilities to determine the nature and extent of
incidents in which some type of jeopardy was present.
Through the interviews, 1,252 incidents of problem be-
havior were identified, of which 203 involved jeopardy.
©Of these incidents, a large proportion (77 percent) were
classified as health and safety hazards. Another 18 per-
cent were identified as jeopardy in the eyes of the law.
In almost 80 percent of all the incidents, the residents
themselves were at risk.

Moreau, Francis, Angela Novak, and Carol Sigelman.
“Physical and Social Integration of Developmentally
Disabled Individuals into the Community.” In Integra-
tion of Developrentally Disabled Individuals into the
Community, edited by Angela Novak and Laird Heal.
Baltimore: Paul M. Brookes, 1980.

This review of research on the physical and social in-
tegration of mentally retarded individuals reveals that
residents of community facilities may have only mini-
mal contact with the surrounding community. The
studies reviewed suggest that residents are involved in
some social activities and contacts in the community,
but these are limited. Day-time employment and edu-
cation programs are often “special” programs, which
further isolate residents from community life, The ar-
ticle cites negative community attitudes as playing a
role in the lack of acceptance of developmentally disa-
bled individuals into the community.
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C'Connor, Gail. Home Is a Good Place. American Asso-

ciation on Mental Deficiency Monograph no. 2. Wash-
ington, D.C.: American Association on Mental Defi-
ciency, 1976.

In this study, 611 group homes were identified out of
a nationwide survey of 3,325 community residential fa-
cilities. Of these, 105 were isolated as subjects for a
study of the general characteristics of the facilities and
their residents. Among other results, the study found
that between 20 and 50 percent of the residents regu-
larly participated in community activities,

ONeill, John, «t al. "Activity Patterns of Mentally

Retarded Adults in Institutions and Communities: A
Longitudinal Study” Applied Research in Mental
Retardation 2 (1981): 367-79.

This study of 26 retarded individuals was designed to
measure changes in activity patterns after the subjects
had lived in the community for 2.5 years. All types of
activities increased, although activities taking place in
the home were found to increase more than activities
taking place away from home.

Poliuka, Christian, et al. “Selected Characteristics, Ser-

vices, and Movement of Group Home Residents” Men-
tal Retardation 17, no. 5 (1979): 227-30.

Nearly 480 residents in 47 group homes were studied
to examine selected client, facility, and service charac-
teristics. Forty percent of those studied were capable
of managing their own transportation or leisure time
independently or with assistance. The results also show
that few group home residents living in the commu-
nity are returned to institutions.

Salzberg, Charles, and Cynthia Langford. “Community

Integration of Mentally Retarded Adults Through Lei-
sure. Activity” Mental Retardation 19, no. 3 (1981):
127-31.

The literature reviewed in this article reveals that the
community location of group homes does not trans-
late into community interaction by the residents.
Rather, the article suggests that most residents spend
their days in a special school or workshop and their
evenings at the home, isolated from the surrounding
community. Structured leisure programs for the resi-
dents are suggested to integrate the residents into the
community.

Sandler, Allen, and Kenneth S. Thurman. “Status of Com-

munity Placement Research: Effects on Retarded Citi-
zens” Education and Training of the Mentally Retarded
16, no. 4 (1981): 245-51.

This article reviews recent research concerning commu-
nity placement and its effects on retarded individuals.
The review suggests that there is little empirical sup-
port for the contention that placement in community
settings benefits retarded persons. Rather than being
normalized, community-based group homes may func-
tion as “mini<institutions” in the community. The
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authors conclude that more research is needed to iso-
late the variables that create a normalized environment.

Santamour, Miles, and Bernadette West. “The Mentally
Retarded Offender in the Social Context” Amicus 4
{1979): 23-28,

A discussion of mentally retarded offenders in the crirmi-
nal justice system is presented. According to the article,
research suggests that between nine and 27 percent of
offenders could be considered mentally retarded. How-
ever, this does not mean they are more prone to crimi-
nal behavior than are nonretarded individuals. Rather,
retarded individuals are at 3 disadvantage in the courts
because the justice system may not understand the na-
ture of mental retardation and, therefore, may not treat
them accordingly. Specifically, the article finds that
retarded offenders are more likely to be convicted and
less likely to be paroled or put on probation than non-
retarded offenders.

Schalock, R.L., and R.S. Harper. "Independent Living and
the Disabled: A Systematic Approach to Independent
Living Training” In Frontiers of Knowledge in Mental
Retardation, vol. 1, edited by Peter Mittler. Baltimore:
University Park Press, 1981.

The authors studied 123 group home residents par-
ticipating in an independent living skills training course
to determine if their skills had increased after one year
in the program. Results indicate that most community
living skills increased, as did awareness and use of the
community.

Seltzer, Marsha. “Correlates of Community Opposition
to Community Residences for Mentally Retarded Per-
sons.” American Journal of Mental Deficiency 89, no.
1 (1984): 1-8.

Forty-three group homes were studied to determine
saurces of community opposition. Of this number, 21
encountered opposition and only eight received support
from the community when the home opened. Those
residences conducting community education programs
prior to opening were more likely to encounter oppo-
sition. Client characteristics, on the other hand, were
found to be unrelated to the probability of encounter-
ing opposition.

Seltzer, Marsha, and Gary Seltzer. “Community Living:
Accommodations and Voations” In Research to Prac-
tice in Mental Retardation, vol. 1, edited by Peter Mit-
tler. Baltimore: University Park Press, 1977.

The authors categorized 381 group homes according to
size, protectiveness, type of training program, and in-
dependence of residents. Among group homes serving
six to 10 persons, residents had a fairly high level of
functioning, and they were given more autonomy than
residents of larger homes. Only 11 percent of the resi-
dents did not have educational or work programs, and
21 percent worked at competitive jobs.

Sigelman, Carol. "A Machiavelli for Planners: Commu-

nity Attitudes and Selection of a Group Home Site”
Mental Retardation 14, no. 1 (1976} 26-29.

For this study, 665 adults were given a survey that in-
cluded several items regarding the laws affecting the
mentally retarded. Results indicate that fewer than half
(44.7 percent) of those surveyed favored the idea of
homes for the retarded in residential areas. Given the
tenuous relationship between attitudes and actions, the
article suggests that the most appropriate strategy for
opening a group home may be to move in without in-
forming the neighbors, thereby preventing them from
mobilizing against the home.

Sigelman, Carol, Cynthia Spanhel, and Cathy Lorenzen.

“Community Reactions to Deinstitutionalization:
Crime, Property Values, and Other Bugbears” Jourmal
of Rehabilitation 45, no. 1 (1979): 53-55.

This literature review indicates that there is no evidence
that crime rates increase, property values decrease, or
that neighborhood character is adversely affected due
to the presence of a group home. Research suggests that
opposition to group homes decreases as neighborhood
residents become more familiar with the group home
and its residents.

Weber, Donald. "Neighborhood Entry in Group Home

Development.” Child Welfare 57, no. 10 (1978): 627-42.

A summary of the variables associated with establish-
ing and maintaining good community relations for
group home operators is presented. Variables include
neighborhood, client, sponsering agency, and facility.
Three strategies for entering neighborhoods are also
presented: the “low-profile” approach, the “high-profile”
approach, and a combination of the first two, “inform-
ing the select few”” The article recommends that group
home operators recognize the relevant variables prior to
opening a home and select an appropriate entry strategy.

Wiener, Dirk, Ronald Anderson, and John Nietupski.

“impact of Community-Based Residential Facilities for
Mentally Retarded Adults on Surrounding Properties
Using Realtor Analysis Methods!” Education and Train-
ing of the Mentally Retarded 17, no. 4 (1982): 278-82.

Property values of houses surrounding group homes
were investigated using a comparable market analysis.
In all cases, proximity to a group home did not have
a detrimental effect on surrounding property values.
The article states that these finds may be explained by
the well-maintained appearance of the group homes,

White, Carolyn, et al. “Day Programs of Adults With

Mental Retardation in Residential Facilities” Mental
Retardation 22, no, 3 (1984): 121-27.

The daytime habilitative programs of 2,271 mentally
retarded individuals in 236 residential facilities were ex-
amined. Results showed that 29.4 percent of the resi-
dents attended schools as a major day placement; 32.7
percent were in vocational training or work placements;
and 20.1 percent had some type of day activity place-
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ments. These percentages are higher than those of an
institutionalized sample. However, 73 percent of those
in schools were in special schools, and 80 percent of
the vocational programs were in sheltered workshops,
suggesting segregation from community life,

Willer, Barry, and James Intagliata. “Sodial-Environmental

Factors as Predictors of Adjustment of Deinstitution-
alized Mentally Retarded Adults” American Journal of
Mental Deficiency 86, no. 3 (1981); 252-59.

The authors studied 338 aduits two to four years after
they had been released from an institution to foster fam-
ily care or community residences. The study was de-
signed to isolate the characteristics that were statisti-
aally. related to community adjustment. Individual
characteristics and care-provider characteristics were
found to be related to community living skills, and care-
provider characteristics were found to be related to an
individual’s use of community resources. Provider over-
protectiveness tended to limit the use of community
resources and the attainment of living skills.

Willer, Barry, and James Intagliata. “Comparison of

Family-Care and Group Homes as Alternatives to In-
stitutions” American Journal of Mental Deficiency 86,
no. 6 (1982): 588-95.

The authors studied 338 subjects placed in the commu-
nity from five institutions to compare residents’ adap-
tation in two settings: family-care and group homes.
Family-care residents were found to improve their
maladaptive behavior, while group home residents im-
proved their community living skills. Across both
groups, 70 to 90 percent made use of community
resources such as restaurants, movie theaters, and
churches. Level of retardation did not influence the ex-
tent to which residents made use of the community.

Willms, 1.D. "Neighborhood Attitudes Toward Group
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Homes for Mentally Retarded Adults” In Frontiers of
Knowledge in Mental Retardation, vol. 1, edited by Pe-
ter Mittler. Baltimore: University Park Press, 1981.

Seventy-five adults residing in the vicinity of a medium-
sized group home were surveyed to determine their at-
titudes, knowledge, and concerns about mental retarda-
tion and community residences. The study found that
individuals with previous contact with retarded per-
sons had fewer concerns over nuisance and safety is-
sues than did those with no previous contact. Those
who expressed concerns cited the operations of the
home as the greatest, followed by concerns over safety

issues. The study suggests maintaining a low profile
while establishing a group home.

Witkin, Gordon. “But Net In My Neighborhood:” Plasn-

ning 47, no. 5 (1981): 23-.26.

The article provides a brief outline of the history of the
group home movement and the condlicts it has faced
with local zoning ordinances. Neighborhoods often re-
sist the establishment of group homes because the resi-
dents are afraid that property values will decrease, crime
will increase, traffic will increase, and the character of
the neighborhood will be adversely affected. Although
these fears are generally unfounded, local officials are
able to exclude group homes from residential areas by
considering them, for zoning purposes, the same as a
hospital or nursing home. Enacting state legislation is
cited as a method of overcoming local zoning barriers,

Wolpert, Julian. Group Homes for the Mentally Retarded:

An Investigation of Neighborhood Property Impacts.
Albany, New York: New York State Office of Mental
Retardation and Developmental Disabilities, 1978,

Property values and real estate transactions were stud-
fed in 42 communities with group homes, and the re-
sults were compared to data from contro] communities.
Results indicate that: there was no evidence of “satura-
tion” of group homes in any one neighborhood; the
group homes were consistent and compatible with neigh-
boring structures and were generally better maintained:
the function of the group home was not conspicuous;
proximity to the group home did not affect the market
value of other homes; neighboring homes did not de-
cline in market value; and property turnover rates were
not higher than in the control communities,

“Zoning for Community Homes Serving Developmentally

Disabled Persons.” Mental Disability Law Reporter 2,
no. 20 {1978): 794-810.

This article recommends state legislation to prevent lo-
cal officials from using zoning regulations to exclude
group hormes from residential districts. At the time of
writing, 16 states had enacted legislation allowing group
homes in residential areas as a permitted use. These sta-
tutes are reviewed. At the end of the article, a model
statute is proposed that would facilitate the appropri-
ate siting of group homes. The statute also provides for
the establishment of a state licensing program to en-
sure proper care and habilitation of developmentally
disabled individuals.




