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Payday Loans

} You’'ve probably heard the advertisements on the radio or seen them in the
| newspaper:

NEED CASH UNTIL PAYDAY?
YOU CAN GET $50 TO $500 WITHIN 15 MINUTES!
NO CREDIT CHECKS.

SOUND APPEALING? Today there are many companies offering to
make "payvday loans," "check loans," or "payroll advance loans."
These are all just different terms for the same type of loan transaction.

If you are considering a "payday loan,” keep reading...
Before You Begin....

These loans are not an effective solution for your long term monetary
needs!

Payday loans may be helpful when you are having temporary cash flow
problems or are facing a financial emergency and need money on a short-
term basis. You should attempt to pay your loan in full when it matures. If
you are unable to do that, you should make every effort to pay at least part
of the amount financed before you renew the transaction.

Interest Costs you money!

It's important to pay particular attention to the interest rate on payday loans.
The rate on a payday loan may be 500% per year or more. Borrowing $200
for 2 weeks at 500% will cost you $38.36. Compare this to borrowing $200
for 2 weeks at 36% ($2.76) or 12% ($.92).

If this loan is refinanced four times, the cost difference increases

dramatically! In fact, it will cost you nearly $200 to borrow $200 for ten
weeks:
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INTEREST HaTE

YOU SHOULD AVOID TAKING OUT MULTIPLE PAYDAY
LOANS!

If you already have one payday loan outstanding, you should avoid taking
out another such loan. When you have more than one payday loan
outstanding, you may find it very difficult to pay the required finance
charge payments, much less paying all or a portion of the amount financed
when the loan comes due. If you need a larger, longer-term loan, you
should seek other, more traditional, lending sources.

PAYDAY LOANS: HOW THEY WORK

Payday loans work like this:

e You fill out an application and provide the lender with items such as
paycheck stubs and a photo ID.

« You sign a loan agreement, write a postdated check to the lender, and
feceive your money.

s Your check is held until your loan payment is due - usually two
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weeks. The lender then deposits your check - unless you have
replaced the check or have already repaid the loan.

The loan agreement that you are required to sign is a legal document that
obligates you to repay the loan. It also sets forth a lot of important
information. Be sure to take note of the following items:

Amount Financed: The amount of credit provided to you or on your
behalf, (This is typically the amount of cash you will receive.)

Finance Charge: The dollar amount the credit will cost you, or the
amount of interest you pay for receiving the credit.

Annual Percentage Rate (APR): The cost of your credit as a yearly rate.
Because these loans are small, short-term transactions, the APR is typically
quite high. In Wisconsin, there are no laws that limit the interest rate that a
lender can charge.

Total of Payments: The amount you will have paid after you have made
all payments as scheduled. (This is the amount that you will write your
postdated check out for.)

YOUR RESPONSIBILITIES

The loan agreement you sign legally obligates you to repay the loan. Make
sure to read the contract before signing it and retain your copy for your
records.

If you have not renewed the loan or paid it in full, make sure you have
sufficient funds in your checking account on the due date of the loan so
your check clears when the lender deposits it.

If you cannot or do not repay the loan, the lender can seek a money
judgment against you for the face amount of the check and court costs; and,
if they were disclosed in the contract, any late charges, interest after
maturity, and NSF fees. Once a money judgment is obtained, a lender may
attempt to garnish your wages.

Many lenders also list past due accounts with the credit bureau. This may
affect your ability to get credit in the future.

OTHER CONSIDERATIONS

If vou pay the loan in full prior to its due date you are entitled to a partial
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refund of the finance charge.

If you are married and your spouse does not sign the loan agreement, the
lender is required to give your spouse a written notice that you obtained the
loan.

IF YOU HAVE QUESTIONS

The Department of Financial Institutions (DFI) is a state agency that
licenses and regulates companies that make consumer loans in Wisconsin
where the interest rate 1s over 18% per annum. This includes the payday
loan companies. You may contact DFI Licensed Financial Services at 608-
261-9555.

DFI also licenses and regulates adjustment service companies, commonly
referred to as debt counselors or consumer credit counselors. These
companies help debtors set up and keep on a budget. A list of the
adjustment service companies licensed by DFI. You may also contact DFI
Licensed Financial Services at 608-261-9555 for the name of the
adjustment service company nearest you.

Melp | E-news | Contact DF! | Links | Site Map | Privacy Policy
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MONEY AND RATES OF INTEREST 138.05

CHAPTER 138
MONEY AND RATES OF INTEREST
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Money.
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138.01 Money. The money of account of this state shall be the
dollar, cent and mill; and ail accounts in public offices, and other
public accounts, and, except as provided in ss. B06.30 to 806.44,
all proceedings in courts shall be kept and had in conformity to this
regulation,

History: 1991 . 234

138.02 Contracts nof affected. Nothing contained in s.
138.01 shall vitiate or affect any account, charge or entry origi-
natly made or any note, bond or other instrument expressed in any
other money of account; but, except as provided in ss. 806.30 to
806.44, the same shall be reduced to dollars or parts of & doliar as
hereinbefore directed in any suit thercupon.

History: 1991 g, 236,

138.03 Judgments, how computed. Except as provided in
55, 806.30 to 806.44, in all judgments or decrees rendered by any
court of justice for any debt, damages or costs and in all executions
issued thereon the amount shall be computed, as near as mayv be,
in dollars and cents, rejecting smaller fractions; and no fudgment
or other proceeding shall be considered erroneous for such omis-
sions. In actions or proceedings under 58, 806.30 to 806,44, the
eourt, in the interest of justice, may direct that all evidence seb-
mitted o the fury and the jury verdict be in U5, dollars at a rate
of exchange established by the court. The court shall convert the
Jury verdict o the foreign money at that rate of exchange.
History: 1991 . 236,

138.04 Legal rate. The rate of interest upon the loan or for-
bearance of any money, goods or things in action shall be §5 upon
the $100 for one year and according to that rate for a greater or less
sum of for a longer or a shorter time; but parties may contract for
the payment and receipt of a rate of interest not exceeding the rate
atlowed in 85, 138,041 10 138.056, 138.09 10 138,12, 218.0101 to
2180163, or 422.201, in which case such rate shail be clearly
expressed in writing.
History: 1981 ¢ 452 3L
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138.041 Federal rafe parity. {1} In order fo prevent dis-
crimmnation against state-chartered financial institutions with
resp m”." o i-;ier&:t ”&tﬁ?‘ s:'a’f’wv'*%mztemé ban = credis undons smé

% mummacu made
ber 1, 1981, and on any ¢ e%xa‘,
e made on or after April

1981, of any loan or forbearance, interest af & federal rate pre-
scribed for federally chartered banks, credit unions and savings
banks, respectively, notwithstanding any other statutes. The fed-
eral rate described in this section does net inchide any rate pes-
mitted under a federal faw which refers 1 a rate limit established
by a state law which does not apply 1o state—<chartered banks,
credit unions or savings banks.

{2) In order o prevent discrimination against state—chartered
financial institotions with respect to interest rates, state—chartered
banks, credit unions, savings and loan associations and savings
banks may take, receive, reserve and charge on any loan or for-
bearance made on or after November 1, 1981 and before Novem-
ber 1, 19384, or after October 31, 1987, and on any renewal, refi-
nancing, extension or modification made on or afier November 1,
1981 and before November 1, 1934, or afier October 31, 1987, of
any losn or forbearance, Interest ar a federal rate praacnbed for
fedetally chartered banks, credit unfons, savings and Joan associa-
{ions and savings banks, respectively, natwithstanding any other
statutes. The federa! rate described in this section does not include
any rate permitted under a federal law which refers to a rate limit
established by a state Iaw which does not apply to state—chartered
banks, credit unions, savings and loan associations or savings
banks.

History: 1975 c. 168, 1087 c. 45; 1991 2. 221
138.05 Maximum rate; prepayment, disclosure; cor
porations. (1)} Except as authorized by other starates, no person
shall, directly or indirectly, contract for, take or receive in meney,
goods or things in action, or in any other way, any greater sum or
any greater value, for the loan or forbearance of money, goods or
things in action, than:

{(a} Atthe rate of $12 upon $100 for one vear computed upon
the declining principal balance of the loan or forbearance;

(b} Witk respect to loans or forbearances repayable in substan-
tially equal weekly or monthly installments and the face amounts
of which include predetermined interest charges, at the rate of 56
spon $100 for one year computed upon that portion of the original
principal amount of any such loan or forbearance, not incfuding
interest charges, for the time of such foan or forbe arance, disre-
garding part payments and the dates thereof, and

{cy With respect to loans or forbearances repayable in install-
ments other than of the type described in par. (b}, the amount of
mterest may be predetermined at the rate set forth i par. (3 &7 the
time the loan is made on the basis of the agreed rate of interest and
the principal balances agreed to be cutstanding and stated in the
note or loan contract as an addition o the principal; provided that
if any agresd halance of principal or principal and interest com-
bined or any installment of principal or principal and interest com-
bined iz prr:’;»zaié m full by cash or renewal the anearned interest
shall be refunded as provided in sub. (2 (51 In the compumation
of interest upon sy l*s{ wid, nots, or other instrument of agreoment,
interest shall not be compoundad, sor shall the interest thereon be
comsiraed fo bear interest, uniess &n agroemen bat effect i
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138.05 MONEY AND RATES OF INTEREST
clearly expressed in writing, and signed by the party 1o be charged
therewith,

{2) Any loan for which the rate of interest charged exceeds
S16 per $100 for one year computed apon the declining principal
balance may be prepaid by the borrower at any time in whole or
i part, Upon prepayment of any such loan in full by cash, renewal
or refinancing, the bomrower shall be entitled to a refund of
unearned interest charged which shall be determined as follows:

(a} On any such loan which s rc;mx‘abl{: in substantially equal,
successive installments at approximately egual intervals of time
and the face smount of which inciudes predetermined interest
charges, the amount of such refund shall be as great 2 proporiion
of the total interest charped as the sum of the balances scheduled
to be outstunding daring the full installment periods conunencing
with the installment date nearest the date of prepayment bears to
the sum of the halances scheduled to be outstanding for all install-
ment pertods of the loan.

{h) On any other such loan, the amount of such refund shali not
be less than the difference between the interest charged and inter-
ast, af the rate contracted for, compuated apon the wepaid principal
balances of the loan from time to time outstanding prior to prepay-
ment in full.

{3) A contract to make loans or an evidence of indebiedness
may provide for a rate of interest or penalty payable upon the prin-
cipal amount of an extension of a loan or forbearance or upon any
amount in default under a loan or forbearance which shall not
exceed the rate allowed in sub. (1) (a).

{4} Any person making a loan for which interest is agreed to
be paid at & rate exceading the rate of $10 upon $100 for one year
computed upen the declining principal of the loan shall, at or prior
to malking such loan, deliver to the bomrower a statement, which
may be incorporated in 2 copy of the evidence of indebtedness,
setting forth alf of the terms of the transaction in clear and distinct
language, inchuding:

{a} The rate of interest agreed upon in terms either of simple
interest computed on the declining principal balance or of the
actual interest cost in money, and

{by A staternent that the loan may be prepaid in full or in part
and that, if the loan is prepaid in full, the borrower may receive a
refund of interest charged.

{8) This section shall not apply to loans to corporations or lim-
ited Habifity companies.

{6) This section does not apply to transactions governed by
chs. 421 1o 427 and 429 or to discounts described in s, 422.201 (8).

{7} This section does not apply to any loan or forbearunce in
the arnount of $150,000 or more made after May 26, 1978 unless
secured by an éncumbrance on a one— to four—{amily dwelling
which the borrower uses as his or her principal place of residence.
For the purposes of this section, a foan is deemed 2 loan which is
in the amount of $130,000 or more ift

{a) The oustanding principal indebtedness under the loan ini-
tially exceeds $150,006; or

(b} The parties to the loan agree that the principal indebtedness
may exceed $13G.000 af some time during the term of the loan
and, when the sgreoment was made, the principal indebtedness
was reagenably expected to exceed $150,000 notwithstanding the
fagt that iess than §130,000 in the aggregate was initially or later
advanced.

{8} (a) This section does not apply 10 any loan or forbearance
which is made on or after Apdl 6, 1980 and prior to November [,
1981, or to any refinancing, venewal, extension, modification or
srepavment on or after April 6, 1980 and prioy to November |,
1981, of any toan or forbearance, unless it is made by a foderally
chartared or steie-chartered savings and loan association, a-:xcep‘
us section does apply o forbaarances Occurrifzg g}rfzrz'mh fex
personal, family or hovsencld purposes for w ma h the ouly charge
is & penalty or late charge for nonpaviment when due,

&
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(k) This section does not apply 10 loans made within 2 vears
after November 1, 1981, if made pursuant 10 joan comminments
made on or after Apzh 6, 1980 and prior to November 1, 1981,
unless made by a federally chartered or state~chartered savings
and loan associztion.

(¢ This section does not apply to any loan or forbearance
which is made on or after November 1, 1981, or to any refinanc-
ing, renewal, extension, modification or prepayment on or after
November 1, 1981, of any loan or forbearance, except ihis section
does apply to forbearances occurring primarily for personal, Tam-
ilv or household purposes for which the only charge is & penalty
ot late charge for nompayment when due.

History: 197 e 239, 1573 2. 407 ¢
TUSE e 451983 a0 112; 1993 2, 32K,

Cross-referenee: See 5. 351,33 (7) reganding

Cross—refereace: See s, 422261 regarding fingnce Lhar;:,es o1 con
transactions.

A vevpiving charge plan ks usarious if the interest charged exceeds [2% par vear,
State v. J, O Penney Co. 48 Wis, 2d 125, 179 N.W.2d 64: (1970)

k credi «gf-e“mni fite IEere wWas 10 be ooR

2 patt 0f the balance for the et computation did not violate the statute,
aithoogh the mte was one par 2ent per weath, First Wiseonsin Nationa! Bank v Oby,
52 Wis 2d 1, TEE NOW2A 454 (19710,

A roofing and siding contract with a cast price of §
is time~price differential trenszction. Mortgage Asso
24 630, 218 NOW.24 266 {1974

An individual grarantor of a corperate indebtedness cannot inferpose the defense
af usury if the defense i not nvailehle to the corporstion as the principal obligor
Sundseth v. Roadmaster Body Corp. 74 Wis. 2d 61, 243 NJW.2d 919 (19763

This section did not apply to 3 loan to a limited parnership whose 2 general pari-
aers were an individual and a corporation. Wiid, Inc. v Citirens Mortgage Inv. Trus,
95 Wis. 2d 430, 250 N W.2d 367 {Ct. App. 1980).

The sale of an inferest—bearing note at a dscount is not usumous wnless it 1s found
ter be & cloak or cover for what is in realify a usurious foan. Val Zimmermann Corp.
v. Leffingwell, 107 Wis. 2d 86, 118 N W.2d 781 (1982;,

This seotion appiies 1o a loan 10 a corporstion end an individual as soborrowers.
Williams v. Seeurity Sevings & Loan Ass’n. 120 Wis. 2d 480, 335 N.W.2d 370 {CL
App. 19847

While a retail 1ot prohibited by a. 138.05 (3), Sias. 1969, from including
in 2 nate 4 provision requining the payment of 25% of the unpaid balance as o o
collection of the accouni, such 8 provision is enforceabls only 0 the extent it ron~
sonebly relates to the acmai coliection expenses incurred, 39 Atty. Gen. 76,

Loan fees that relate lo the amount borrowed rather than to identifiable expenses
incurred as o resuil of the particuiar transaction must be considered as interest for pur-
poses of chy 138, These loan fees are to be amortized over the contract term of the
{oaz to determing the actual rate. A subsequent voluntary prepayment will not render
en otherwise legal rate usurous, subfect to sub. (21 6% Afty. Gen, 87,

Chearges imposed on the seller of property as 2 condition of graming 2 loan w the
buyer are includable as interest under this section to the extent that the charges are
passed on to the buyer 68 Aty Gen. 398

Boua fide commiimen! fees are not interest under this section. 6% Atty, Gen. 28,

The Penney decision and revolving charge acoounts, 54 MLR 223

A deseription of the modifiestion of Wisconsin's sty laws. Brow and Patricl
65 MLE 3G9 (1982},

Usury and the ime—price exception; reveiving charge scoounts; enfoining usury
a5 a pu{wc nuisance. 1971 WLR 298,

Ugury and the ime~price differential. 1975

T 163;

ier credit

ted each month

5 or 6 puyments of 561,72
w5, e, v, Sfeerhug, 63 \’ns.

WLR 246,

138.051 Residential mortgage loans, (1) In this section:

(ay “Contract rate” means the initial rate contracted to be paid
on the principal of a loan from fime to time.

b} “Loan”™ means & loan, other than & loan made by a federally
chartered or state—~chartered savings and loan association, secured
by a first lien real estate mortgage on, or an cquivalent security
interest in, & one~ 1o d-family dwelling which the borrower uses
as his or her principal place of residence and which is:

. Made on or after April 6, 1980 and prior to November 1,
1881

2. Refinanced, renewed, axtended or madified on or after
April 8, 1980 and pricr to November [, 1981 or

3. Made within 2 vears after November 1, 1981, pursuant to
2 fcan commitmen! made on or after April 6, 1980 and privr to
November 1, 1981

{2} A iown may be prepatd by the borrow
whole or in part without promium o7 p-‘:zmiz}a i Upon prepaymet it
of 2 loan in fulf by cash, rencwel or refi T 15
entitied to a refund of unearned interest charged é—.c“‘m‘um,ﬁ s h,i
IR,

VO At any tme in

Unofficial text from 03-04 Wis. Stats. database. See printed 03—~04 Statutes and 2005 Wis. Acts for official text under s. 35.18
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() On aloan which is repayable in substantially equal, succes-
sive installments at approximately cqual intervals of time and the
face amount of which includes predetermined interest chasges, the
amount of such refund shall be as great a proportion of the total
interest charged as the sum of the balances scheduled o be out-
standing during the fill installment periods commencing with the
installment date nearest the date of prepayment bears to the sum
of the balances scheduled to be cutstanding for all installment
periods of the loan.

by On any other loan, the amout of the refand shidl not be less
than the difference between the interest charged and interest, at the
rate contracted for, computed upon the unpaid principal balance
of the loan from dme o time outstanding prior fo prepayment in
full.

{3} For pumposes of computing a refund under sub. (2), interest
dees not mclude:

{2} Identifiable and separately itemized charges for services
ncident to the loan if they are bona fide and paid to 3rd parties
unrelated to the lender;

{h) Fees, discounts or other sums actually imposed by govemn-
ment national mortgage association, federal national morigage
association, federal home loan mortgage corporation or any other
governmentally sponsored or private secondary mortgage market
purchaser of a loan from the original lender; and

{c) A loan administration fee charged by a lender, not to exceed
2% of the principal amount of any construction loan and one per-
cent of the principal amount of any other loan.

{4) For the purpose of caloulating the rate of interest on a loan
scheduled to be paid in installments under sub. (2, the parties may
agree that any installment paid within 30 days prior to or after the
scheduled due date will be considered to have been paid on the due
date.

{5) A bank, credit union or savings bank which originates a
loan and which requires an esorow to assure the payiment of taxes
or insurance shall pay interest on the outstanding principal bal-
ance of the escrow of not fess than 5.25% per year. This subsection
applies to any refinancing, renewal, extension or modification of
the loan on or after November 1, 1981

{6} Delinquency charges on a loan shall not exceed an amount
determined by application of the contract rate to the unpaid
amount, including interest accrued and unpaid, until paid or matu-
rity of the obligation, whether by acceleration or otherwise,
whichever first occurs. Interest imposed after maturity may not
exceed the contract rae applied to the amount due on the date of
matarity.

{7} This section does not apply to 2 loan insured, or commitied
t0 be insured, or secured by mortgage or trust deed insured by the
1.8, secretary of housing and wban development, insured, guar-
anteed or committed fo be insured or guaranteed under 38 USC
1801 to 1827 or insured or committed to be insured under 7 USC
1921 tc 1995,

{8} The contract rate is not subject {o rate Hmiteions imposed
under this chapter or ss, 218.0101 to 218.0163 or under 5. 422,201,

Hstory: (979 ¢ 1680 198] £, 45; 1991 2. 221, 1998 2 31

138.052 Residential mortgage loans. {1} s this section:

{a) “Contract rate” means the rate contracted to be paid from
time fo time on the principal of a loan.

{b} “Loan” means a loan secured by a first lien real estate mort-
gage on, of an equivalent security interest in, a one— to 4-family
dwelling which the borrower uses as his or her principal place of
residence and which is made, refinanced, rencwed, extended or
modified on or efter November 1, 1981, but does not include a
mobile home ransaction a5 defined in s, 138856 (1) ()

{¢3 “Losn adminisiration” means a lender’s processing of 2
ioan and includes review, underwriting and evaluation of the loan
application, document processing and preparation and adminis-
wwation of the loan closing, but does not include appraisaly, inspece
: wveys, eredit reports or ofher se ¢ ineidental to Toan

MONEY AND RATES OF INTEREST 138.652

crigination and normally raking place vuiside the office of the
tender of performed by 3rd persons.

(dy “Person related t6™ has the meaning given under s, 421301
{32y and {33

(2} {a) 1. A loan may be prepaid by the borrower at any time
in whole or in parl.

2. Exceptas provided in s. 428.207, the parties may agree that
if o prepayment is made within 3 vesrs of the date of the loan, then
the lender shall receive an amount not exceeding 60 days” interest
at the contract rate on the amount by which the aggregate principal
prepayments for a 12-month period exceeds 20% of the origina:
amount of the loan.

3. If a prepayment is made 5 or more vears from the date the
loan is made, no premium or penalty may be received by the
tender. This subdivision applics notwithstanding any refinancing,
renewal, extension or modification of the loan.

(b} Upon prepavment of g loan in full by cash, renewal or refi-
nancing, the berrower is entitled to a refund of unearned interest
paid. Unearned interest is that portien of any prepaid charge,
excluding amounts permitted under sub. (3}, multiplied by the
number of unexpired payment periods as of the date of prepay-
ment and divided by the total number of payment periods, plus, at
the option of the lendes, either:

1. The portion of interest which is allocable to all unexpired
payment pericds as scheduled, Except as otherwise agreed by the
parties under sub. (4}, 4 payment period is unexpired if prepay-
ment is made within 15 days after the payment’s due date. The
unearned interest is the interest which, assuming all payments are
made as scheduled, would be eamed for cach unexpired payment
period by applying to unpaid balances of principal, according to
the actuarial method, the contract rate on the date of prepayment.
The creditor may decrease the annual interest rate to the next mul-
tiple of 9.23%,

2. The total interest charge less all prepaid interest charges
and the amount determinad by applying the contract rate, accord-
ing to the actuarial method, w the unpaid balances for the actual
time those balances were unpaid up to the date of prepayment.

{3) For purposes of computing a refund under sub. (2) (b),
interest does not inchude any of the following:

{a) Identifiable and separately itemized charges for services
incident to the loan if they are bona fide and paid to 3rd parties.

(b} Fees, discounts or other sums actually imposed by the gov-
ermnment national motigage association, the federal national mort-
gage association, the federal home loan mortgage corporation or
other governmentally sponsored secondary mortgage market pur-
chaser of the loan or any private secondary mortgage market pur-
chaser of the loan who is not a person related to the original lender.

(¢) A loan administration fee charged by # lender, including
fees paid to 3rd parties for loan administration services, mot
exceeding 2% of the principal amount of any construction loan
and 2% of the poincipal amount of any other loan.

(¢) The amount of any prepayment charge authorized under
sub. {23 (a3 2. and received.

{¢) Loan commitment fees.

(fi Amounts patd to the leader by any person other than the
borrower,

{4} For the purpose of calculating the rate of interest under
sub. (23 (b3, the parties may agree that any installmens paid within
36 days prior to ot afier the scheduled due date is paid on the dae
date.

{5} (&) Exceptas provided in pars. (am) and (b}, a bank, eredit
union, savings bank, savings and loan assoclation or mortgage
hartker which originates a foan after Janvary 31, 1983, and hefore
January 1, 1994, and which requires an escrow o assure the pay-
men! of mxes or ingurance shall pay interest on the outstanding
principal balance of the escrow of not less than 5.25% per year,
untess the sscrow funds are held by a 3vd party in & noninterssi—
Bearing account.

Linofficial text from 03-04 Wis. Stats, database, See printed 03-04 Statutes and 2005 Wis. Acts for official text under . 35.18
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138.052 MONEY AND RATES OF INTEREST

(am} 1. Except as provided in par (b) and unless the escrow
funds are held by a 3rd party in 2 noninterest—bearing account, a
hank, credit union, savings bank, savings and loan association or
mortgage banker which originates a loan on or after January 1,
1994, or a loan subject to subd. 3. and which requires an escrow
to assure the payment of taxes or insurance shail pay interest on
the outstanding principal balance of the escrow at the variable
interest rafe established under subd. 2.

2. & Annuoaily, the division of banking for banks, savings and
loan associations, and savings banks, and the office of credit
uniens for eredit unions, shall determine the interest rate that is the
average of the interest rates paid, rounded ro the nearest one—hun-
dradth of 3 percent, on regular passhook deposit accounts by insti-
mtions under the division’s or office’s jurisdiction at the close of
the last quarterly reporting period that ended at lvast 3 days
before the determination is made.

b, Within 5 davs after the date on which the determination is
miade, the division of banking shall calculate the average, rounded
to the nearest ene~hundredth of a percent, of the rates determined
by the division of banking and the office of credit unions and
report that interest rate to the revisor of statutes within § days after
the date on which the determination is made.

c. The revisor of statutes shall publish the average rate it the
next publication of the Wisconsin adminstrative register. The
published interest rate shall take effect on the first day of the first
month following its publication and shall be the interest rate used
o calenlate interest on escrow accounts that are subject to this sube
division until the next vear’s interest rate is published under ths
subd. 2. ¢

3. The interest rafe published under subd. 2. ¢. also applies to
loans originated after Janvary 31, 1983, and before Januvary I,
1994, if an interest rate is not specified in the loan agreement.

(b} The parties may agree to waive pavment of all or part of the
interest required under par. (a) or (am} if more than 75% of the
lender’s mterest in the loan is sold fo a 3rd party who is not a per-
son refated to the lender and the escrow funds are held by the 3rd
party.

{5m} (a) In this subsection, “escrow agent” means a person
who receives escrow payments on behalf of itself or another per-
SOT.

(b} 1. Except as provided in par. (&), if an escrow is required
to assure the payment of property taxes, a bank, credit union, sav-
ings bank, savings and loan association or mortgage banker which
originates a loan on or after July 1, 1988, shall, before the oan
closing, provide the borrower with a written notice clearly stating
that the borrower may require the escrow agent to make payments
in any manner specified in subd. 3. from the amonnt escrowed to
pay property faxes and the responsibilities of the borrower and
escrow agent as provided in subds. 4. and 3.

2. Except as provided in par. {e}, if an escrow is required to
assure the payment of property taxes for a loan originated before
July 1, 1988, the escrow agent shall send, by November 13, 1988,
written notice to the bomower clearly stating that the borrower
may require the escrow agent to make payments in any manner
specified in subd. 3. from the anount escrowed to pay property
taxes and the responsibilifies of the borrower and escrow agoent s
provided in subds. 4. and 5.

3. Except as provided nopar. {¢}, a borrower may require an
escrow agent who receives escrow payrenis to assure the pay-
ment of the borrower's property taxes to do any of the following,
if the borrower notifics the escrow agent as provided in subd. 4,
and if the borrower is current in his or her loan payments:

% Except as provided in subd, 3m., by December 20, send to
the borrower & check in the amount of the funds held in esorow for
the payment of property taxes, made payvable ¢ the borrower and
the town, ity or village treasurer avthorized 1o colleet the ey,
= property toces by December 31, i the escrow agent
for that property by Deeember 26,

hag receiv
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c. Pay the property taxes when due.

3m. In ifs scle discretion, an escrow agent may send a check
under subd. 3. a. that is made payable only 1o the borrower.

4. To require the escrow agent to make payments i any of the
manners specified in subd, 3., the borrower shall send, by Novem-
ber I, written notice to the cscrow agent specifving the manner,
from the 3 choices under subd. 1., that the borrower wants the
escrow agent to make payments. Except as provided in subd. 5.
b., once notified, the escrow agent shall annually make paymenis
i that mannet unless the borrower is not current in his or her loan
payments or unless otherwise notified in writing by the borrower
by November 1.

3. a. Hthe borrower chooses to receive pavments as provided
in subd. 3. a. or receives pavment under subd. 3m., the berrower
shall ammually, by March 31, send to the person to whom the bor-
rower makes s or her loan pavments a copy of the receipt for paid
property faxes.

b. If the borrower fails to comply with subd. 5. a., the bor-
rowsr loses the option of receiving paymenss that vear in the man-
ner specified in subd. 3. a. During the next vear, the borrower may
again receive payiments under subd. 3. a. if the borrower renotifies
the escrow agent by sending written notice to the escrow agent by
November | of the next year and if the borrower is current in his
ar her loan payments,

6. If the borrower sends the check received under subd. 3. a.
to the town, city or village treasurer after the county has assumed
responsihility for coliecting property taxes, the town, city or vil-
fage treasurer shall accept the check and pay over fo the county
treasurer the amount of the check, If the amount of the check sent
by the horrower to the fown, city or village ireasurer exceeds the
amount of property taxes owed by the borrower, the town, city or
village treasurer shail refund the excess amount to the borrower
and, if the county has assumed responsibility for collecting prop-
erty taxes, pay over to the county treasurer the remaining amount
of the check.

(c} A borrower may establish an escrow account required for
the payment of taxes and insurance in a financial institution, as
defined in 5. 710.05 {1} (c), of the borrower’s choice if the escrow
agent fails to comply with par. {b) 3., unless the lender or person
te whom the foan is sold or released demonstrates that the finan-
cial institution is incapable of servicing the escrow account,

{d} If 2 borrower establishes an ¢scrow account under par (¢},
the borrower shall annually, by March 31, send to the person to
whom the borrower makes his or her loan payments verification
of the amounts whick the borrower deposited in the escrow
account during the previous 12 months and copics of receipts for
faxes and insurance paid during the previous 12 months,

{cy Paragraphs (b) to {d} do not apply t0 an escrow required in
connection with g foan to assure the payment of property taxes,
whether the loan is originated before, on or after May 3, 1988, if
it is the practice of the escrow agent to, by December 20, pay to
the borrower the amount held in escrow for the payment of prop-
erty taxes or to send the borrower a check in the amount of the
funds held in escrow for the pavment of property taxes, made pay-
able to the borrower and the tressurer authorized to collect the fax.
If the escrow agent in any vear choeoses not to make the payment
by December 20 for any reason other than because the borrower
is not current in his or her loan payments, the escrow agent shall
send, by Octeber 15 of that year, written notice to the borrower
clearly stafing that the borrower may require the escrow agent {o
make payments in any manner specified in parn (b) 3. from the
amount escrowed fo payv property taxes and the responsibilitis of
the borrower and escrow agent as provided inpar. (b3 4. and 5.

(6} The parties may agree to imposition of 2 late pryment
charge not exceeding 3% of the unpaid amount of any instalimens
rot paid on of before the 15th day affer iis due date. For purpos
of this subsection, payments are applied fivst to current instz

o5
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menis and then to delinguent nstallments. A delinguency charge
may be fmposed only once on any ngtailment.

{7} Interest imposed on the amount due afler acceleration or
maturity of a loan may not exceed the contract rate.

{Te} A bank. credit union, savings bank, savings and loan
association, mortgage banker or any other lender which receives
an application for a loan after November 1, 1988, shall do ali of
the following:

{(a) If an applicaiion receives adverse action, provide a written
statement of the reasons for the action when the action is commu-
nicated to the applicant, except that delivery of a notice of adverse
action conforming to the requirements of 15 USC 1601 to 1693y
and the regulations adopted under that law satisfies the require-
ments of this paragraph.

(b} Before accepting an application or fee in connection with
a loan, defiver to the potential loan applicant a written disclosure
which clearly states all of the following:

b Whether an application fee or other charge paid by an appli-
cant in connection with a loan application 1s refimdable in whole
or in part if the application is denied or the ioan is not closed.

2. Whether the terms of the agreement to make the loan,
including but not Himited to the interest rate and any fees charged
in connection with the loan, are fixed through the date of the loan
closing.

3. If the lender mav change the terms of the agreement to
make the loan if the loan is not closed on or before the date agreed
upon, the specific terms which the lender may change.

{7} (2) A lender shall notify the borrower as provided in par.
{byifon or after May 3, 1988, the pavment, collection or other loan
or escrow services related to the loan are sold or released,

{by The notice required under par. (a} shall be in writing and
shall include the name, address and telephone number of the party
o whom servicing of the loan 1s sold or released. The lender shali
deliver the notice to the borrower by mail or personal service
within 15 working days after servicing of the loan is sold or
released.

{7s} A person who receives loan or escrow payments on
hehalf of itself or another person shall do all of the following:

{a) Respond to & borrower’s inquiry within 15 days after
receiving the mquiry.

(b} Consider that 2 loan payment by check, or other negotiable
or transferable instrument, is made on the date on which the check
or instrument {s physically received, except that the person may
charge back an uncollected loan payment.

{8} This section does not apply to 2 loan insured, or committed
to be insured, or secured by mortgage or trust deed insured by the
U8 secretary of housing and wban development, insured, guar-
anteed or committed 1o be insured or guaranteed under 38 USC
1801 to 1827 or insured or committed to be insured uader 7 USC
1921 1o 1995,

{9) Chapters 421 10 427 and subch, | of ch. 428 do not apply
to the refinancing, modification, extension, renewal or assump-
tion of & loan which had an original principal balanee in excess of
$25,000 if the unpaid principal balance of the loan has been

educed to 523,000 or less.

{10} This section does not apply to any of the fellowing:

{a} A loan to a corporation or a limited Hability company.

¢by A josn that is primanly for a business purpose or for an agri-
cultural purpose, as defined in s 421.301 (4).

{11} The contract ratz is not sabicot o rate Hotattons imposed
der this chapier or ss, 2180107 10 218.0162 or upder 5, 422,201
(12} (&) Any lender violsting sub. (2} (b, (53,43
{73, (Fen, {fmyor (72, o7 ap escrow agent, as defined in sub.

MONEY AND RATES OF INTEREST 138.053

(b} Paragraph (@) does not apply 10 an unintentional mistake
corrected by the lender on demand.
1B o 45, 100, 314; 1967 4. 359, 360, 403; 198
Y6 199G a 6 31, 2003 a.
ied w fede

History:
B2, 1993 4 65, 112, 1995 4.2
Feders! law preemption of his section 2
imstitutie eders! inn
T.eague of

a3, 56 1001 |, 90,

138.053 Regulation of interest adjustment provisions.
{1} REGUIRED CONTRACT PROVISIONS. No coniract berween a bor-
rower and a lender secured by a first lien real estate mortgage on,
of an equivalent security interest in, an owner—occupied residen-
tial propetty confaining not more than 4 dwelling units may awtho-
rize the lender 1o increass the borrower’s contracual rate of intere
est unless the contract provides that:

{ay No increase may occur until 3 years after the date of the
contract;

{b) Neo increase may occur unless the borrower is given at least
4 months’ written notice of the fender’s intent to increase the rate
of interest, during which notice period the borrower may repay bis
ot her obligation without penalty;

{c) The amount of the initig! interest rate increase may not
exceed $1 per 3100 for one vear computed upon the declining
principal balance;

(d) The amount of any subsequent interest rate increase may
not exceed $1 per 3200 for one year computed upon the declining
principal balance;

(e} The interest rate may not be increased more than one time
in any 12-month period; and

(fy The loan may be prepaid without penalty at any time at
which the interest rate in effect exceeds the originally stated inter-
est rate by more than 32 per $100 for one year compuied upon the
declining principal balance,

{2} Discrosures reQUIRED. No lender may make a loun
secured by a first hen real estate mortgage on, or an equivaient
security interest in, an owner—occupied residential property con-
taining not more than 4 dwelling units providing for prospective
changes in the rate of interest unless it has clearty and conspicu-
ousty disclosed to the borrower in writing:

(a) That the interest rate is prospectively subject to change;

(b} That notice of any interest adjustment must be given 4
months prior to any increase; and

{cy Any prepayment rights of the borrower upon receiving
notice of such change,

(3) NOTICE OF INTEREST ADJUSTMENT. Notices provided under
sub. (2} shall be mailed to the borrewer at his or her last—known
post~affice address and shall clearly and concisely disciose:

{a} The effective date of the interest rate increase;

{b) The increased interest rate and the extent to which the
mcreased rafe will exceed the interest rate in effect immediately
before the increase;

¢} The amount of the borrower’s contracial menthly princi-
pal and interest payment before snd after the effective date of the
increase;

{d) Any right of the borrower to voluntarily increase his or her
contractual principal and interest payment;

(e} Whether as a result of the increase a lump sum payment
mav be necessary at the end of the toan term;

{f Whether an additional number of monthly paymenis may
b required; and

(g} The hoower’s right to prepay within 4 moenths without a
prepavment charge,

{4y ArricanngTy. (a) This section dos no
rete comtracts, nov 1o loans or forbesrances w corporations or Hme-

iad Hability companies.
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(b} This section applies only to transactions initially entered
into on or after June 12, 1976 and before November |, 1981,
Hlistory: 19750 357; 1981 ¢, 45; 1998 &, 1120
“Due ua saie” provision of nofe uad monty; ghle. Mutuel Fed 8. &
L. Asge. v. Wisconsin Wire Wis, 71 Wis, 2d 331, 239 N.W.ad 20,

138.055 Variable rate contracts. (1) REJUIRED CONTRACT
PROVISIONS. No contract between a horrower and 2 lender secured
by a first lien real estate morigage on, or an eguivalent secarity
interest i, an owner—occupied residential property containing not
more than 4 dwelling units mayv contain a variable interest mte
clause unless the contract provides that

fa} When an increase in the interest raie is permitted by a
movement upward of a prescribed index, a decrease in the interest
rate is alse required by 2 downward movement of the prescribed
mdex subject to pars. (b) o ()

(b} The rate of interest shall not change more than once during
any 6—month period;

{c} Any singular change in the inferest rate shall not exceed the
rafe of §1 per $200 for one year computed upon the declining prin-
cipal balance and the total variance in such rate shali at no me
exceed a rate equal to $2.50 per $100 for one year computed on
the declining principal balance greater or lesser than the rate origi-
nally in effect;

(¢} Decreases required by the downward mevement of the pre-
scribed index shall be mandatory. Increases permitted by the
upward movement of the prescribed index shall be optional with
the lender. Changes in the interest rate shall only be made when
the prescribed index changes 2 minimum of one~tenth of one per-
cent,

(e) The fact that a lender may not have invoked an increase, in
whole or in part, shall not be deered a waiver of the lender’s right
w invoke an increase at any timne thereafter within the Hmits
anposed by this section;

{f3 The rate shall not change during the first semiznnual period
of the loan; and

{g) The borrower may prepay the loan in whole or in part
within 90 days of notification of any increase in the rate of interest
without a prepayment charge.

{2} DISCLOSURES REQUIRED. No lender may make a loan
secured by a first lien real estate morigage on, or an equivalent
security interest in, an owner-occupied residential property con-
taining not mere than 4 dwelling units containing a variable inter-
est rate provision untess it has clearly and conspicuously disclosed
to the borrower in writing prior to execution of the loan docu-
MEnts:

{a) That the loan contract contzins a variable interest rate;

(b} The index used In applying any varigble inferest rate
changes contemnplated in the note and its current base: and

{c} Any prepayment rights of the borrower upon receiving
notice of any such change.

{3} NOTICE OF INTEREST ADJUSTMENT, When a change in the
interest rate is required or permitted by 2 moevement in the pre-
scribed index, the lender shalf give notice to the borrower by mail,
addressed to the borrewer’s last~known post—office address, not
wess than 30 days prior o any change in interest rate, which notice
shall clearly and concisely disclose:

{a} The effective date of the interest rate change;

() The interest rate change, and if an increase, the extent io
which the inereased rate will exceed the rate in effect immediately
hefore the increase;

{ey

change in the inferest rate;
{e} Whether as a result of an increase in the interest rate 2 fump

sun paymen! may be necessary at the end of the losn ferm; and
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{f) The borrower’s right 1o prepay the loan within 99 days after
satd notice without a prepayment charge if the notice required an
inCreass in inteTest rate.

{4) Inoex. In determining any variable interest rate changes
permitted under this section, & lender shall use eftber the index
published by the federal home loan bank of Chicago based on the
cost of all funds 1o Wisconsin member institutions or an index
approved by:

{b) The office of credit unions, if the leader is a credit unjon;

(¢} The commissioner of insurance, if the lender is an insur-
ANCE COMpAny; or

{d) The division of banking for all other lenders.

{5} AreLicapiTy. (a} This section does not apply to loans or
forbearances to corporations or Emited liability companics,

(b} This section applies only to transactions initiatly sntered
infe on or after June 12, 1976 and before November 1, 1981,

History: 1975 c. 387; 1981 ¢ 45; 1991w 221 1993 &, 113, 1975 2. 37; 1999 2.
G 2003 a 23,
Varishle mie mortgages: The iransition phase. 61 MLE 140,

138.056 Variable rate loans. (1) Derpamions. I this sec-
tion:

{0) “Approved index” means any of the following:

1. The national average morigage contract rate for major
ienders on the purchase of previously occupied homes, as com-
puted by the federal home loan bank board.

2. The monthly average of weekly anction rates on U.S. trea-
sury bills with a maturity of 3 months or 6 months made available
by the federal reserve board.

3. The monthly average vield en U.S. weasury securities
adiusted to 4 constant maturity of 1, 2, 3 or § vears, made available
by the federal reserve board.

4. An index readily verifizble by borrowers and beyond the
control of an individoal lender and approved by:

b. The office of credit unions, if the lender is a credit union;

¢. The commissioner of insurance, if the lender is an insur-
ance Company; or

d. The division of banking for all other lenders.

(h) “Dwelling” includes a cooperative housing unit and &
mobile home.

{bm) “Meobile home” means a vehicle designed to be rowed as
a single unit or in sections upon 4 highway by 2 motor vehicle and
equipped and used, or intended to be used, primarily for human
habitation, with walls of rigid uncollapsible construction.
“Mobile home™ inchudes the mobile home structure, inchuding the
plumbing, heating and electrical systems and all appliances and
all other equipment carrying a manufhcturer’s warranty,

(¢} “Mobile home wransaction” means a consumer credit sale,
as defined in 5. 421.301 (9), of or a consumer loun, as defined in
5. 421301 (12}, secured by & first Hen or equivalent security inter-
est in a mobile home.

{dy “Varigble rate loan”™ means a mobhile home transaction or
a loan as defined n 5. 138.052 (1) (b), the terms of which permits
the interest rate to be increased or decreased.

{2} REQUIRED TERMS. A variable rate loan contract shall:

(z} Provide for a term of not more than 40 vears,

() Use en approved index i it provides for adjustments to the
inferest rate corresponding to an index. The initial index value
shall be the most recently available value of the index prior to the
date of closing of the loan, The interest rate af adjustment shal
reflect the difference, In reference to the interest rate of the vari-
able yate Joan &t the date of closing, between the initial index value
and the index value most recently available as of the date notice
of the fnterest rate adjustment is matled under sub. {47 except the
lender may decrease the inferest rate or decline to Icrease the
interost raie &t any Hme. The Interest rate shall be decreased 1o
reflect any downward movement of the Index gxoept to the extent
the decresse offsets increases in the index not implementad as
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138.06 MONEY AND RATES OF INTEREST

an action against the fender or personal represeniative the amount
of interest, principal and charges paid on such loan or forbearance
it net miore than $2.000 of principal, if the sction is brought
within the time provided by 5. 893,62,

{4) Any borrower to whom & lender or agant of 2 lender fails
ta provide the statement required in 3. 138.05 (4} with respect to
a loan or forbearance may by himself or herself or his or her per-
sonal representative recover Lo an action against the lender or the
lender’s personaf tepresentative an amount egual to all interest
and charges paid upon such loan or forbearance but not less than
§30 plus reasonzble attorney fees incurred in such action.

{8} Netwithstanding subs. (1) to (4), if any violation of s
138.05, 138051 or 138.052 is the result of an suintentional mis-
take which the lendar or agent of the lender corrects apon demand,
such unintentional violation shall not affect the enforceability of
any provision of the loan contract us so corrected nor shall such
violation subject the tender or the agent of the lender to any pen-
alty or forfeiture specified in this section,

(8} In connection with a sale of goods or services on credit ot
any forbearance arising therefrom prior to Ogtober 9, 1970, there
shall be no allowance of penalties under this section for viclation
of 5. 138.0%, except as to those transactions on which an action has
been reduced to a final judgment as of May 12, 1972,

{7T) Notwithstanding sub. (6), a seller shall, with respect to a
transaction deseribed in sub. £6), refund or credit the amount of
interest, to the extent it exceeds the rate permitted by s. 138.05 (1)
(23, which was charged in violation of s. 138,85 and paid by a
huyer since October 8, 1968, upon individual written demand
therefor made en or before March 1, 1973, and signed by such
buyer, A seller who fails within 1 reasonable time after such
demand to make such refund or credit of excess interest shall be
liable in an individual action in an amount sgual to 3 times the
amount thereof, together with reasonable attorney fees,

(8} This section does not apply to a lean or forbearance made
an or after November 1, 1981,

History: 1971 c. 308 1976 ¢ 1685 215 1979 ¢ 323,
1583 5, 432, 490,

Sub, {7} is constitutional. Wiener v. 1. €. Pesney Co. 65 Wis. 2d 139 222 N WE
149 (1974},

Ciass acttons for the recovery of usurious interest clurged by revoiving credit plans
ej{zj:}(o; gp’ftsr(\:fudcd By (2], Mussailer v. Diness’ Clab, lno. 69 Wi, 24 437, BONWIAL
izl i .

Sub. (_6)}is comstitutional. 60 Awy. Gen. 198

355; 1981 ¢, 45 53,4, 5%,

138.08 Precomputed loan law. {1d) In this section, “divi-
sion” means the division of banking.

(1m) (2) Before any person may do business under this sec-
Hion or charge the interest autherized by sub. (7) and before any
creditor other than a bank, savings bank, savings and loan associa
tion or credit union may assess a finance charge on a consuner
loan in excess of 18% per vear, that person shall first obtain a
license from the division. Applications for a license shall be in
writing :md upen forms provided for this purpose by the division.
An applicant at the time of making an application shall pay to the
division a novrefundable 3300 fee for nvestigating the applica-
tion and 2 $506 annual license fee for the period terminating on
the last dav of the current calendar year, If the cost of the inves-
tigation exceeds $300, the applicant shall upon demand of the
divisien pay fo the division the amount by which the cost of the
investigation exceeds the nonrefindable fee,

{b} 1, Except as provided in par. {c), an application wnder par.
{2} for 2 license shall contaim the following:

a. Ifthe applicant is an individual, the applicant’s social secu-
rity tumber.
b. If the apphicant is not an individual, the applicant’s federal
emplover identification mumber,
fvision may not disclose any information received
under suhd, 1, 10 any person except as follows!
ision may discioge information under subd. 110 the
or the sole purpose of reguesting certifica-
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b. The division may disclose information under subd. 1. a. to
the department of workforce development in accordance with @
memerandum of understanding under 5. 49.857.

(€} i. Ifanapplican: who is an individual does not have a soctal
security number, the applicant, as a condition of applving for or
applving to tenew a license, shall submit a statement made or sub-
setibed under oath or affirmation to the division that the applicant
does not have 2 social security number. The form of the statement
skall be prescribed by the department of workforee development.

2. Notwithstanding sub, (3) (b}, any license lssued or renewed
in reliance upon a false statement submitted by an applicant under
subd. 1. is invalid.

{2) The division may alse require the applicant to file with the
division, and to maintain in force, a bond in which the applicant
shall be the obligor, in a sum not to exceed $5,000 with one or
more corporate sureties licensed to do business in Wisconsin,
whose Hability as such sureties shall not exceed the sum of $5,000
in the aggregate, to be approved by the division, and such bond
shall run to the state of Wisconsin for the use of the state and of
any person of persons who may have a cause of action against the
obliger of the bond under the provisions of this section. Such
honds shall be conditioned that the obligor will conform to and
abide by each and every provision of this section, and will pay to
the staie or to any person or persons any and all moneys that may
hecome due or owing to the state or to such person or persons from
the obligor under and by virtue of the provisions of this chapter,

{3) ¢4} Upon the filing of such application and the payment of
such fee, the division shall investigaie the relevant facts. Except
as provided in par. (am}, if the division shall find that the characier
and general fitness and the financial responsibility of the appli-
cant, and the members thereof if the applicant is a partmership, Hm-
ited Hability company or association, and the officers and direc-
tors thereof if the applicant i a corporation, warrant the belief that
the business will be operated in compliance with this section the
division shall thereupon issue a Heense to said applicant to make
loans in accerdance with the provisions of this section, If the divi-
sion shall not so find, the division shall deny such application.

(am) The division may niot issue a license under this section to
an applicant if any of the following applies:

1. The applicant fails to provide any information required
under sub. {1m) (b},

2. The department of revenue cerfifies under s. 73.0301 that
the applicant is liable for delinguent taxes.

3. The applicant fails to comply, after appropriate notice, with
a subpoens er warrant issued by the department of workforce
development or 2 county child support agency under s, 59.53 (5)
and related to paternity or child support proceedings.

4. The applicant is delinguent in making court-ordered pay-
ments of child or family support. maintenance, birth expenses,
medical expenses or other expenses related to the suppert of 4
child or former spouse, as provided in a memorandum of under-
standing entered into under s. 49.857.

(b3 BEvery license shall remain in foroe and effect wnti sus-
pended or revoked in accordance with this section or sumrendered
by the licensee, and every Hcensee shall, on or before each Decem-
ber 10, pay to the division the annual Heense fee for the next
succeeding calendar year.

{cy Such license shall not be assignable and shall permit opera-
ticn under it only at or from the location specified in the license
at which location all loans shall be consummated, but this provi-
sion shall not prevent the lcensee from making loans under this
section which are ot initialed or consorumated by face to face
contact away from the licensed location if permitted by the divi-
gion i writing or by rule or at an suction sale conducted or clerked
by a licensee,

(&7 A separate license shaii be required for each place of basi-
ness maimained by the lcenses. Whenever & licenser shail
change the address of 1z piace of business to another location
within the sarme oity, village or wwn the Hoensee shall at once give
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interest rate increases. An increase in the index permitting the
lender o increase the interest rate but declined by the lender for
any rate adjustment interval may be carried over and applied in
succeeding interest rate adjustment intervals 1o the extent the
increase {5 not offset by subsequent decreases in the index. The
variable sate loan contract may provide for minimum interest rate
change increments which shall apply to both increases and

cereases. The variable rate loan contract may linit interest rate
decreases only if interes! rate increases are restricted at least to the
Same extent.

() Provide for no more than a one percent increase in the inter-
st rate not more than once each 6 months and permit decreases
in the fnterest rate to be reade et any fime, if it does not provide for
adjustments fo the interest rate corresponding to an approved
index. Ifan increase is watved, the lender may at any Hme mcrease
the inferest rate to 4 rate equal to the interest rate 17 2}l increases
were made at the first opportunity.

(3} FEES AND PENALTIES PROBIBITED. (2) A variable rase loan
involving a mobile home transaction or using an approved index
may be prepaid at any time in whole or in part without penaity,
Other variable rate loans may be prepaid in whole or part without
penaity witkin 30 days after notice of an increase in the interest
rate and, except as provided in 5. 428.207, with the prepayment
penalty under s. 138.052 {2} () 2. anrd 3. if prepayment is made
before or after the 30~day period. This paragraph controls if there
is a conflict with &, 138.052 (2) (a).

(b} No costs or foes may be charged in connection with adjust-
ment W the interest rate of a variable rate loan or an adiustment to
the payment, principal batance or term implementing an interest
rate adjustment,

(4) NOTICE OF INTEREST PAYMENT CHANGES. (2) Ifa change in
the interest rate occurs, the lender shall give the borrower notice
of the change:

L. Arteast 30 days before the change if an increase in periodic
payments other than the final payment is reguired.
2. Not later than 15 days after any other change.

(b} The notice shall be mailed to the borrower’s last-known

address and shall contain all of the following information:

1. The effective date of the interest rate change.

2, The amount of the interest rate change.

3. The changes in any index which cause the interest tase
change,

4. The amount of the contractual monthly principal and inter-
est payments required as a result of the change,

3. The prepayment rights of the borrower,

{5) Necanve amortizanion. The principal balance of a vari-
able rate foan may be increased to implement an interest rate
adjustment only if within 10 vears after the loan is made, and at
least every $ years thereafter, the payment amount is adjusted to
a level at least sufficient to amortize the loan at the then existing
interest rate and principal balance over the remaining term of the
loan, The payment amount shall be maintained ar least at that level
until subsequently adjusted under this subsection, except that the
payment ameount shall be decreased 1o reflact any decrease in the
inferest rate.

{6} Disciosums. Before making 2 variable rate losn, the
tender shall disclose all of the following nformation to at least one
of the borrowers:

{2} Thas the loan contract contains s variable inierest rate pro-
Vision.

{b] An ideniification of any approved index used in the loan
contract and the current base of the approved index.

(¢} The berrower's prepayment rights on receiving notice of
a change in the interest ate,

{d} That anotice of arty interest rate increase must be given o

) 4
the borrower.

{7} Prx L Any inferest cd or added to the principal of
& variable rate loen to mplement an imterest rate adiustment
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retains the priority of the original mortgage or equivalent scourity
intarest,
{8) Arrurcamiiry Thiz section does not apnly o any of the
following:
{a} A loan or forbearance to a corporation or a limited lizbility
COMpany.
(b} Aloan that is primasily for a business purpose or for an agri-
cattural purpose, as defined in s. 421.301 £4),
(e} A reverse morigage loan, as delined in 5. 138.038 (1) (b,
{dy A transaction initislly entered into before Novem-
ber 1, 1981
History: 1087 ¢, 43; 19835
2. 27,336, 1999 4. 9, 53; M
Cross Reference: See also ss. DFI-SH 13,02 and DFT-SL P304, W

25,199 a, 220, 1903 o BR, 1ID; 19SS

achm. code,

138.057 Penalties. Any lender wiho intentionally violates s,
138,053, 138.055 or 138.056 is liahle to the borrower for all
excess interest collected, plus interest thereon at the rate of 5% per
vear. In addition, the borrower may recover sctual damages,
including incidental und consequential damages. sustained by
reason of the violation.

History: 1975 ¢, 387, 1977 ¢. 26; 1981 ¢, 45 o 51

138.058 Reverse morigage loans. {1) Dessvnovs. In
this section:

(2) "Quelified lender” means a lender approved by the federal
department of housing and urban development to enter into a loan
insured by the federal government under 12 USC 1713720,

tb) “Reverse mortgage loan” means a Toan, or an agreement fo
iend, which is secured by a first mortgage on the borrower’s prin-
cipal residence, is insured by the federal government under 12
USC 1713220 and requires repayment as specified in the loan
agreement under any of the following conditions:

1. Al the borrowers have died.

2. All the borrowers have sold the residence or conveved title
to the residence.

3. All the borrowers have moved permanently from the resi-
dence.

4. Any other condition specified in 12 USC [7152-20.

{2} REVERSE MORTGAGES PERMITTED. A qualified lender may
enter mfo reverse mortgage loans,

{3) TREATMENT OF REVERSE MORTGAGE LOAN PROCEEDS BY
FUBLIC BENEFIT PROGRAMS. (a) Reverse morfgage loan payments
made to a borrower shall be treated as proceeds from 2 loan and
not as income for the purpose of determining eligibility and bene-
fits under means—tested programs of aid to individuals.

{b) Undisbursed funds shall be treated as equity in a borrower’s
residence and not as proceeds from a loan for the purpose of deter-
mining eligibiiity and benefits under means—tested programs of
aid to individuals.

{c) This subsection applies to any law relating to payments,
allowances, beneflts or services provided on a means—tesied basis
by this state, including supplemental security income, low—in-
commne energy assisiance, property fax deferral, medical assistance
and general assistance.

History: 1953 5 83,

138.06 Effect of usury and penaities. (1) Al ingonp
mens, COnranis or securilies providing a rate of interest exceed-
ing the rate allowed in 5. 138.05, 138.051 or [38.052 shal! be valid
and effectual to secure the repayment of the principal amount
loaned in excess of $2,000; but no ntores: may be recovered
thereon except upen botomry and respondentis bonds and con-
tracts,

(2} Any lender or agent of a lender who violates 5. 13805,
138,031 or 138.052 may be fined not less than 825 nor more than
5300, or imprisoned not more than 4 months, or both,

3] Any borrower who paid interest on a foan or forbearance
at a rate greater than the rate aflowed | 138.057 or
133,052 may personaily or by personal representative recover in
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written notice thereof 1o the division, which shall replace the omigh-
nal license with an amended licenss showing the new address,
provided the location meets with the reguirements of par. {¢). No
change i the place of business of a Heensee o & different city, vil-
lage or town shall be permitted under the same lcense,

{e} 1. Exceptas provided in subd. 2., a licensee may conduct,
and permit others o conduet, at e ocation specified in i3
license, any one or more of the following businesses not subject
ic this section:

2. A business engaged in making leans for business or agris
cultural parposes or exceeding $25,000 in principal amount,
except that all sech loans having terms of 49 months or moTe are
subject to sub. (7) (gm) 2. or 4.

b. A business engaged in making first Len real
grge loans under ss. 138,051 o 13896,

c. A loan, finance o discount business under s5. 218.0101 1o
218.6163.

d. An insurance business,

e. A currency exchange under s. 218.05,

. A seller of checks business under ch. 217,

2. Alicensee may not sell merchandise or conduct other busi-
ness at the focation specified in the license unless written authori-
zation i¢ granted to the licensee by the division.

{f) Every licensee shall make an annual zeport © the division
for each calendar year on or before March 15 of the following year.
The report shalt cover business transacted by the licensee under
the provisions of this section and shali give all reasonable and refe-
vant information that the division may reguire. The reports shail
be made vpon forms furnished by the division and shall be signed
and verified by the oath or affirmation of the licensee i an individ-
ual, one of the partners if & parmership, a member or manager if
a limited liability company or an officer of the corporation o asso-
clation if @ corporation or association. Any licensee operating
under this section shall keep the records affecting toans made pur-
auant to this section separate and distinet from the records of any
other business of the licensee.

(4) (a) The division for the purpose of discovering violations
of this chapter may cause an investigation te be made of the busi-
ness of the licensee transacted under this section, and shall cause
an investigation to be made of convictions reported io the division
by any district attorney for violation by a licensee of this chapter.
The place of business, books of account, papers, records, safes and
vaults of said licensee shali be open to inspection and examination
by the divistozn for the purpose of such investigation and the divi-
sion may exarning under cath all persons whose westimony the
division may require relative to said investigation. The division
maay, bpen notice to the Heensee and reasonable opportunity to be
heard, suspend or revoke such Heense afier such hearing ift

I, The licensee has violated any provision of this chapter and
i the division determines such viclation justifies the suspension
ar revocation of the Hoense;

2. Any fact or condition exists which, if it had existed at the
sime of the original application for such liense, would have war-
ranted the division in refusing o issue such license; and

3. The licensee has failed to pay the annual licensee fee o7 10
maintain in effect the bond, if any, required under sub. £23.

{bj The division shail restriet or suspend & license under this
saction if, in the case of a licensee who is an individual, the
licensee fuils o comply, afier appropriate notice, with a subpoeni
or warrant issued by the department of worldores de seloprment or
2 county child support agency under s, 49,53 {5) and related to
paternity or child suppont proceedings or is delinguent in making
couri—ordered payments of child or family support, mMEinenance,
Birfh expenses, medical gxpenses or oiher cXpenses related to e
support of a child or former spouse, as provided in & memorandum
of uadersanding entered infe under 5. 49.857. A Licensee whose
Hoense is restricted ended under this paragraph is entithed
& notice and hearing only as provided in 2 memorandem of

¢state mott-
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understanding entered into ander 5. 49.857 and 15 not entifled to
a hearing under par. {(a}.

{c} The division shall revoke a ligense under this section if the
department of revenuc certifies that the licensee is hable for delin-
quent faxes under s, 730301, A Licenses whose license s revoks
under this paragraph for delingquent taxes is entitied to o hearing
cder 5. 73.0301 (53 () but is not enttled ta a hearing under par.
().

(57 No licensee shall advertise, print, dispiay, publish, distrib-
ate or broadeast o cause To be printed, displayed, published, dis-
tributed or broadesst i any mannes any statement with regard to
the rates, terms or conditions for the lending of money, credit,
goods or things in action which is false or caleulated to deceive.
With respect to matters specifically governed by s, 422,301, com-
pliance with such seetion satisfies the requirements of this section,

{8) (1) Except as provided ip par. (b), the ticensee shall keep
cuch books and records in the lcensee’s place of business as in the
opinion of the division will enable the division to determine
whether the provisions of this chapter are being observed, Every
such Hoensee shalt preserve the records of final enfry used in such
business, including cards used in the card system, if any, for a
period of at least 2 years after the making of any loan recorded
therein,

(b) A licensee may keep the books and records specified npar,
{a) at a single location inside or outside of this state if the books
and records are kept at a location licensed under this section. The
Jicensee shall organize the books and records by the place of busi-
ness where the tecords originated and shall keep the books and
records separate from other records for business conducted at that
location. Actusl costs incurred by the division to examine books
and records maintained outside of this state shall be paid by the
licensee.

{7) {(a) In this section:

1. “Precomputed loan” means a loan in which the debt is
exprossed as a sum comprising the principat and the amount of
interest computed in advance.

2. “Principal” means the total oft

a. The amount paid to, reccived by or paid or payable for the
account of the borrower; and

b. To the extent that payment is deferred: the amoust actually
paid or to be paid by the licensee for registration, certificate of title
or license fees if not included fn subd. 2. & and additional charges
permitted under this section.

{b} A Hcensee may charge, contract for or receive a rate of
interest for a toan or forbearance made prior to April 6, 1980,
which does not exceed the greater of either of the following:

1. With respect 1o instaliment loans cr forbearanices which are
repaysble in subsmntially equal successive installments at
approximately equal intervals, and where the principal does not
exceed $3,000 excluding any interest authorized under this sec-
tion, and where the scheduled maturity of the foan contract i85 1Ot
more than 36 months and 15 days from the date of making, interest
may be deducted in advance at a rate not in excess of $9.50 per
§100 per year on that part of the loan not exceeding $1,000 and 38
pet $100 per year on any remainder, Interest shail be compuied
at the time the loan is made on the face amount of the confract for
the full term of the contract, notwithstanding the regairement for
instaliment repavments. The face amount of the loan contract of
note may exceed $3,000 by the amount of interest deducted in
advance, On contracts which are one year oy arry number of whole
years, the charge shalt be compuied proporticnately on even cab-
endar months.

2. With respect to any loan of aay amount, al 4 rale nol i
7

CECEEL v compuied on the dectining wpaid principal
halances of the loan From thme 1o fime ocustending, oal d

sccording to the aotuarial method, but this does not Yt or resmiet
the manner of contracting for the interest, whether by way of
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add-on, discount or otherwise, so long as the rate of interest does
not exceed that permitted by this paragraph.

{bm} A Hcensee may charge, contract for or receive a rate of
mterest for a loan or forbearance made on or after April §, 1980
amd prior to November 1, 1981, which does not excesd the greater
of either of the following:

1. With Tespect wo instatlment loans or forbearances which are
repayable in schstantially equal successive installments ot
approximately equal intervals, and where the principal dees not
excead $3,000 cxcluding any interest authorized under this sec-
tion, and where the scheduled maturity of the loan contract is not
more than 36 months and 15 days from the date of making, interest
may be deducted in advance at a rate not in excess of $9.50 per
$100 per year on that part of the loan not exceeding $2.000 and 58
per S100 per year on any remainder. Interest shall be computed
at the time the loan is made on the face amount of the contract for
the fall term of the contract, notwithstanding the requirement for
instaliment repaviments. The face amommt of the lean contract or
note may exceed $3,000 by the amount of interest deducted in
advance. Omn contracts which are one year or any number of whole
years, the charge shall be computed proportionately on even cal-
endar months.

2, With respect to any loan of any amount, at a rate not to
exceed 19% per vear computed on the declining unpaid principal
balances of the loan from time to time outstanding, calculated
according 1o the actuarial method, but this does not limit or restrict
the manner of confracting for the interest, whether by way of
add—on, discount or otherwise, so long as the rate of interest does
not exceed that permitted by this paragraph.

(bny 1. A lcensce may charge, contract for or receive a rate
of interest, caleulated accordmg tg the actuarial method, which
may not exceed the greater of the following for a loan or forbear-
ance of less than $3,000 entered into on or after November 1, 198]
and before November 1, 1984:

a. Twenty—three percent per year,

b. A rate of 6% in excess of the interest rate applicable to
2—year U8, treasury notes as determined under subd. 3. a.

¢ Anate of 6% in excess of the interest rate applicable 1o
6—meonth U5, treasury bills as determined under subd. 3. b,

2. A licensce may charge, confract for or receive a rate of
interest, calculated according to the actuartal method, which may
not exceed the greater of the following for a loan or forbearance
of $3,000 or more entered into on or affer November 1, 1981 and
before November |, 19%4;

a. Twenty—one percent per vear,

b. A rate of 6% in excess of the interest rate applicable to
2-year ULS, treasury notes as determined under subd. 3. a

c. Arate of 6% in excess of the Interest rate applicable to
6—montl: U.S. treasury bills as determinad undcr subd. 3. b.

3. a. For purposes of subds, 1. b and
5ppmmlu to 2-year U.S. reasury ﬂ()i’ g fo:f any calendar year
quarter is the average annual inferest rate determined by the last
auction of the notes in the preceding calendar year quarter,
increased to the next multiple of 0.5% if the average ammual inter-
est rate includes a fractonal smount.

b. For purposes of subds. 1. c. and 2, ¢, the Interes: 7ate appli-
cable to 6-month U.S. weasury bills for any month is the average
annual discount interest rate determined by the last auction of the
bills in the preceding month, Increased to the next multiple of
0.5% if the average annual discount interest rate includes a frac-
tional amount,

4. Informatfon regarding the amount of the maximum fisance
charge wder sabds. 1. and 2. for any momh or calendar vear quar-
ter shall be available a7 the office of the divisien.

. the interest rate

whether by add-on, discount
does not exceed the ratz wnder ‘{hm f}ar%mnh

for int
o5t rate d
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(bp; A loan, whether precompuied or hased upon the actuarial
method, made after Gctober 31, 1984, is not subject to any maxi-
i interest rate Hmit,

(c} 1., Where the intercst is procomputed, the interest may be
calenlated on the assumption that all scheduled payments will be
made when due and the effect of prepayiment is governed by the
provision on rebate upon prepayment, If 2 loan is prepaid out of
the procesds of a new loan made under this section, the principal
of such new loan may clude any unpaid charges on the prior loan
which have accrued before the making of the new loan, unless the
prior loan was precemputed in which event the principal of the
new loan may include the balance remaining afier making the
required rebate plus any accrued charges.

For the purpose of computing interest under this section,
whether at the maximum rate or less, a day shall be considered
one—shirtieth of 2 month when such computation is made for 2
fraction of a month. Loan contracts providing for installments
payable at monthly intervals may provide for a first period
between the date of the contract and the firs: installment due date
of not more than 43 days and not fess than 15 davs. Where the first
period is greater or lesser than one month, interest may be charged
only for each day in the first pericd, at a rate not to exceed one—
thirtieth of the interest which would be applicable to & first install-
ment period of ene month, but such first perfod may be considered
amonthly interval for purposes of defermining rebates. Where the
first perjod is greater than one month, any additions! interest
charge shall be earned and may be added to and collected at the
time of the first installment payment,

3. Inlieu of deducting the interest and charging the delin-
guency and deferral charges authorized in this section, a licensee
may contract for and receive a rate of charge not exceeding that
rate which, computed on scheduled unpaid balances of the pro-
ceeds of the lean contract, would produce an amount of charge
equal to the total of the interest which may be deducted from such
loan contract under this section, and such rate of charge may be
computed on actal napaid principal balances from time to time
outstanding until the loan is fully paid. When such rate of charge
i made in lieu of other charges, the provisions relating to refunds
and delinguency charpes shall not apply to such loans.

4. I 2 installments or parts thereof of a precomputed loan are
not paid on or before the 10th day after their scheduled or deferred
due dates, a licensee may elect 10 convert the Ioan from a precom-
puted loan to one in which the interest is computed on unpaid bal-
ances actually outstanding. [n this event the licensee shall make
a rebate pursuant to the provisions on rebate upon prepayment as
of the due date of an unpaid installment, and thereafter may charge
interest from the due date as provided in subd. 3. or by par. (b) 2.
and no further delinguency or deferrai charges shal be made. The
rate of interest may equal but not exceed the annual percentage
rate of finance charge which was disclosed to the borrower when
the loan was made. The rate of interest shadl be compined on
actual unpaid balances of the contract as reduced by the rebate for
the time that such balances are actually outstunding from the due
date as of which the rebate was made until the contract is fully
paid.

{&) 1. No loan of 53,000 or less, excluding intersst, scheduled
io ba repaid in substantially egual installments at equal perindic
intervals shall provide for a scheduled re epayinent of principal
more than 36 months and 15 days from the dete of the contract if
the principal excesds $700, nor more than 24 months and 15 days
{from the date of the contract if the principal is $700 or Jess.

2. Alicenses may make loans under a cammm,,a ioan agree-
mment which provides for fitare or additional advences under ‘Je
seme instrument 1 at the time of cach new advance of money, ains
i fzm unpaid balance is reduced by any regaired r{:%m and hr.

want phus the additonal m anced pls inter-
| fees and premiums or identifiabls oha gew for:
ance, if any, are combined, and for the {‘uf{"OSQ of the limizations
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fsubd, 1. only, the date of the loan contract shall be deemed the
date of said advance,

fey 1. Withrespect to a precomputed loan which is scheduled
to be repaid in substantiaily equal installments, the parties may
agree to a delinguency Limwc. on any instaliment not paid in full
o or before the 10th day after iis scheduled or deferred due date,
it an amount not to exceed 5% of the unpaid amount of the install
ment. The delinguency charge may be collected enly once on amy
one instaliment but may be collecied when doe or af any fime
thereafter,

2. With respect to other loans the delinquency charge shall not
exceed the rate allowed under par. (b}, computed upon the napaid
principal balance exciusive of nterest on the loan.

3. Notwithstanding sabds. i. and 2., delinquency charges on
precomputed consumer foans shall be governed by s, 422,203,

{f} 1. Subjectic subds. 2. and 3., with respect to a precomputed
loan, the parties before or after default may agree in writing to a
deferral of all or part of any unpaid installment, and the lcensee
may make and collect a charge computed in the same manner as
the deferral charge computed in accordance with s. 422.204 {1 to
{3) whether or not the loan under this section is a consurner loan,

2. In addition to the deferral charge. the licensee may make
appropriate additional charges. The amount of such chargcs
which is not paid in cash may be added to the amount deferred for
the purpose of calculating the deferral charge.

3. The parties may agree in writing at any time, including at
the time of a precomputed loan that if an installment is not paid
within 30 days after its due date, the licensee may grant a defermal
and make charges under this section, if a notice is sent to the cus-
tomer advising the customer of the amount of the deferral charge,
the period of deferral and that if the ingtallment is prepaid before
maturity that a proportionate refund of the deferral charge will be
given. No deferral charge may be made for a period after the date
that szch a lender elects to aceelerute the maturity of the apree-
ment,

4. Notwithstanding subds. 1., 2. and 3, deferral charges on
precomputed consumer loans shall be governed by s. 422,204,

(g} Except as provided in par. (gm), upon prepayment in full
by cash, renewal, refinancing or otherwise, the borrower shali be
entitled to a rebate of the uncarned interest as provided in this
paragraph. If the combined rebate of interest and credit insurance
premivms otherwise required is less than $1, no rebate need be
made, The refunds shall be determined as fellows:

i, Ona loan where the interest is precomputed and which is
repayable in substantially equal successive installments at
approximately equal intervals, whether or not the precomputed
loan is a consumer loan, the amount of rebate shall be coraputed
under 5. 422.209 (2 (a) except Tor any additional interest charge
covered under subd, 3.

2. For any other loan, the amount of the rebate of interest shall
not be less than the difference between the interest charged and the
interest earned at the agreed rate computed upen the unpaid prin-
cipal balances, LXu]L;SE\e of interest, of the transaction pror o
payment in full,

3. Ifthe first payment period is greater than one month and
additional interest is charged as permitied under par. (¢} 2, the
additional interest charged for the extension of the first payment
period is considered wholly earned on the first installment date
and is not considered in computing rebates.

(g} 1. Upon prepayment in full of a loan entered into on or
after November 1, 1981 and before November 1, 1984, and which
'?zzzs a term of less than 49 months, by cash, renewal, r{,f“nammg

r otherwise, the borrower shall be entitled o a rebate of the

mcsmui interest as provided in this paragraph. 1fthe combined
rebate of

mterest and
s than £1, no rebate need be made,
be ﬁaﬁtmﬂmé a5 follows:

& On z losn where the interest ig precomg ad and whick iy
repavable in substantizlly egual successive insteilments ¢

credit imsurnimee prem furs otherwise
The refunds shall
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approximately equdl intervals, the amount of rebate shall be com-
puted under s. 422.209 {2} {a) except for any additional interest
charge under ;}ar. ey 2.

. For any other loan, the amount of the rebate of interest may
not be less than the difference between the intercst charged and the
interest earned at the agreed rate, computed upon the unpaid prin-
cipal halance.

c. If the first payment peried is greater than one month and
additional interest is L,hEllng under par. {c} Z., the addizional inter-
est is earned on the first installment date and may not be consid-
ered in computing rebates.

2. Upon prepayment in full of » loan for personal, family,
househeld or agricultural purposes, of $25,000 or less, entered
info on or after November 1, 1981 and before Aungust 1, 1987 , and
which has a term of 49 months or more and upon prepayment in
full of any loan entered into on or after May 19, 1984 and before
August 1, 1987, and which has a term of more than 49 months, by
cash, renewal, refinancing or otherwise, the borrower shali be
entitled to a rebate of the unearned interest under s, 422.209 (2)
(b} If the combined rebate of interest and credit insurance pre-
mitms otherwise required is less than $1, no rebate need be made.
If the first payment period is greater than one month and additional
tnterest is charged under par. (¢) 2., the additional interest is earned
on the first installment date and may not be considered in comput-
ing rebates.

3. Upon prepayment in full of a loan of less than $5,000 which
is entered into on or after August 1, 1987, and which has a term
of less than 37 months, by cash, renewal, refinancing or otherwise,
the borrower shall be entitled to a rebate of the uncaraed interest
as provided in this subdivision. If the combined rebate of interest
and credit insurance premiums otherwise required is less than §1,
1o Tebate need be made. The refunds shall be determined as fol-
fows:

a. On a loan where the interest is precomputed and which is
repayable in substantially equal successive instmallments at
approximately cqual intervals, the amount of rebate shall be com-
puted under s, 422.209 (2) {a] except for any additional interest
charge under par. {c) 2.

b. For any other loan, the ameunt of the rebate of interest may
not be fess than the difference between the interest charged and the
nterest earned at the agreed rate, computed upon the anpaid prin-
cipal balance.

¢. If the firs! payment period is greater than one month and
additional interest is charged under par. (¢} 2., the additional inter-
est is earned on the first installment date and may not be consid-
ered in computing rebates,

4. Upon prepayment in full of a loan of $5,000 or mere or a
loan of less than $5,000 if for a term of 37 months or more, enfered
into om or afier Augusr I, 1987, by cash, rencwal, refinancing or
otherwise, the borrower shall be catitled fo a rebate of the
anearned interest computed under s. 422,209 £2) (b} 1. or 2. The
§icef§sce may determine whether the rebate is computed under s.

2,209 (2){b} 1. or 2. If the combined rebate of interest and credit
ingurance premiums otherwise reguired is {ess than $1, no rebate
need be made. If the first payment period is greater than one
month and additiona! interest is charged under par. (¢} 2., the addi-
tional interest is carned on the first instaliment date and may not
be congidered in computing rebates.

{h} A licensee may require property insurance, and muy
ceept, but shall not require, credit life insurance or credit accident
and siclness insurance or both, if such insurance is issued in
accordance with ch. 424, whether or not the loan is 2 consumer

€17 In addizion to interest, the Yeensee may charge:
1. The addisional ,!Mrges; aflowed ing. 422.207 whether or not
the loan s a consumer loan;
Z “‘ﬁc*’m" o cover the fee for Bling the wrmina-
ton a»”aictsmd. required by 5. 409 313 on foans seoured by mer-
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138.09 MONEY AND RATES OF INTEREST
chandise other than 1 motor vehicle, 2 manufactured home, or a2
boat; and

3. On motor vehicle oans, the actual filing fee required for
filing with the department of trangportation under ch, 347 or, on
boat loans, the filing fee required for filing with the ¢ epartment of
nraturai resowrees under ch, 30

{3} No licensee may divide or encourage a borrower to divide
any loan for the purpose of obtaining a higher rate of finance
charge than would otherwise be permitted under this section.

{my L. Subfect to subd. 2., a licensee may charge, in addition
to interest, a foan administration fee on a consumer loan, including
a refinancing or loan consclidation, if ali of the fellowing condi-
tions are met:

. The loan administration fee does not exceed 2% of the prin-
cipal In the consumer loan, refinancing or consalidation,

b. The loan administration fee is charged for 2 consumer loan
that is secured primarily by an interest in rea) property or in a
mobile home, as defined in s, 138.656 (1) {bm).

2, Netwithstanding subd. 1., if a licensee charges a loan
adminisiration fee on a consumer loan that is prepaid from the
proceeds of & new loan made by the same licensee within 6 months
after the prior Ioan, then the licensee shall reduce any loan admin.
istration fee on the new loan by the amount of the loan adminisita-
tion fee on the prior loan.

3. A loan administration fee charged under this paragraph
may be included in the amount financed in the consumer loan. The
loan administrution fee is eamed by the licensee when charged and
need not be refunded under par. {pm) 3. or 4. A licenses who
charges a [oan administration fee under this paragraph may not
also retain a loun administration fee under s. 422.209 {lm) in con-
nection with the same conswiner loan transaction,

{k} Al consumer loans as defined in s. 421.301 {12) shali be
governed by chs. 421 to 427, but to the extent that chs. 421 10 427
are inconsistent with this section, this section shall govenmn.

{(8) Every licensee shall;

{a) Dxeliver to the borrower, at the fime a loan is made, a state-
ment in the English fanguage showing in clear and distinet terms
the amount and daze of the note and of its maturity, the nature of
the security, if any, for the loan, the name and address of the bor-
rower and of the licensee, the amount of interest, the proceeds of
the loan after deducting such interest, a desctiption of the payment
schedule and the defauit charge. Diseclosures made in accordance
with the federal consumer credit protection act and regilation Z
shall be deemed to compiy with such disclosures. The statement
shall also indicate that the borrower nay prepay the borrower's
loan in whole or in part and that if the loan is prepaid in full the
borrower will receive a refund of interest ss provided by this sec-
tion. The statement shall also indicate the percentage per vear of
interest charged in the transaction,

{8} Give 1o the borrower a plain and complete receipt for all
cash paymenis made on account of any such lean at the time such
payments are made.

(¢} Permit payments of the loan in whele or in part prior to its
malurEy.

{d} Upon repayment of the foan in full mark indetibly every
cbligation, other than # security agroement, signed by the bor-
rower with the word “Paid” or “Canceled” and cance! and return
any note. When there is no outsianding secured obligation such
licensee shall restore any piedge, cancel and returs any assign-
ment, cancel and remurn any security agreement given o the
licensee by the borrower and file a ermination statgment termi-
nating any filed financing statement.

{3 Tuke uo note, promifse o pav, seeurity nor any instrament
in which blanks are feft ¢ be filled in after the loan has heen made
except that z detsijed d plion of Invantery of the security
be filied in, with the writien consent of the borrower w
diys thereafter.
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{8} (s} No person, except as suthorized by statutes, shail
directly or indirectly charge, contract for or receive any inferest or
consideration greater than allowed in s. 13%.05 upon the loan, use
or forbearance of money, goods or things in action, or upon the
loan, use or sale of credit. The foregoing prohibition shall apply
to any person who as security for any such foan, use or forbearance
of money, goods or things in action, or for any such loan, use or
sale of credit, makes a pretended purchase of property from sny
person and permits the owner or pledgor 1o retain the possassion
therect, or whao by any device or pretense of charging for his or her
services or otherwise secks to obtain a greater compensztion than
is authorized by this section.

{b) Ne loan made under this seetion, for which a greater rate
or amount of interest, than is allowed by this section, has been core
tracted for or received, wherever made, shall be enforced in this
state, and every person in any wise participating therein in this
state shall be subject to this secrion. I a licensee makes an exces-
sive charge as the result of an uninfentional mistake, but upen
demand makes correction of such mistake, the joan shall be
cuforceable and treated as if no violation oecurred ar the agreed
rate. Nothing in this paragraph shall limit any greater rights or
remedies afforded in chs. 421 to 427 1o a customer in & consumer
credit transaction.

{10} Any person, parinership or corporation and the several
officers and employees thereof who shall vielate any of the provi-
sions of this section shall be guilty of a misdemesnor, and upon
conviction thereof shall be fined not more than $500 or impris-
oned for not more than 6 months or both,

{11} The division may employ nECEssaTy examiners or other
personmel from time to time and fix their compensation.

{12} No person, association, parmership or corporation doing
business under the authority of any law of this state or of the
Umited States relating to banks, savings banks, trust companies,
savings or building and loan associations, or eredit unions shall be
eligible to become a licensee under this section,

History: 1971 ¢ 60, 125,239,367, 1973 ¢. 2, 243, 1975 ¢ 407, 1977 ¢, 29 5. 1654
(3 b3 1977 0, 444 1979 . 1105, 60 (133; 1979 ¢ 168; 1981 c. 4335, L] to 16, 31:
1983 a. 36, 192, 385; 1983 9. 127; 1087 2. 27, 198G 2. 31; 199} . 39, 271; 1003 &
112, 184, 368, 482, 490; 1995 2. 27, 228, 272; 1997 a. 27, 191, 237; 1990 . 6. 31,
32, 53; 2001 =. 10, 107.

nstaliment sellers are not pracluded by s, 138.09, 1973 stats., from charging pre-
computed inferest. First National Bank of Wisconsin Rapids v, Dickingon, 103 Wis,
2d 428, 368 N.W.2d 910 {1 App. 1981).

A municipal ordinance that dicutates where a state—fcensed pay!
way locate its business and what hours it mey operate has nothing to de with the
state’s regulation of the loans themselves and s licensing of foan praviders and i not
preempled by state law The Pavday Losna Store of Wisconsin, Ine. v. City of Madison,
333 F Supp. 2d (2004).

Wisconsin bus compelling interest in applying statutory reguiations to banking
activities on Indlan reservations. 80 Asty. Gen, 3137,

loan operation

138.10 Pawnbrokers. (1) Derpations. In this section:

{a) “Pawnbroker” includes any person who engages in the
business of lending money on the deposit or pledge of persenal
property, other than choses in action, securities, or written evi-
dences of indebtedness; or purchases persenal property with an
expressed or implied agreement or understanding to sell it back at
a subsequent time at a stipulated price.

{b} "Pawnbroking”™ means the business of a pawnbroker as
defined in this section.

(e} “Pawn ticker” means the card, book, receipt or other record
furnished 1o the pledgor at the time a loan s granted containimg the
erms of the contract for a loan.

(d) “Person” includes an individual, partzership, association,
business comporation, nonprofit corporation, commen law tfrust,
Jjoint=stock company or any groun of individeals however oriEE-
mized.

{ey “Pledge” means an article or articles
pawnbroker ag seeurity for a loan in the course
ker's business s defined in par, (a),

{f) “Pledgor™ means the pe
pawnbroker and defivers a pledge into the p

deposited with
of the pawnbro-

L WED obtams g joan fom g

sessiun of a pawne
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broker, unless the persen discloses that he or she is or was acting
for another in which case a “pledgor” menns the disclosed princi-
pal.

(2} Maxpaum Loan. Usless made by a person leensed under
5. 138.09, a pawnbreker's loan may not exceed $150.

{2m) PAWNBROKING BY LICENSED LENDERS, The division of
barking may promuigate rules regulating the conduct of pawn-
broking by persons licensed under s. 13809,

(4} MAXiMUM INTEREST OR CHARGES, A pawnhroker shall not
charge, contract for or receive inferest in excess of 3% per month
on any loan or balance thereon and such Interest shall not be
mcreased by charging commission, discount. storage or other
charge directiy or indirectly, nor by compound interest; provided,
however, that when the interest herein specified amounts to less
than $1 per month, the minimum charge shall be $1 for the first
month and 50 cents for sach succeeding month during the loan
period.

(dm} WHEN LiMIT ON MAXIMUM INTEREST DOES NOT APPLY
Subsection (4) does not apply to a pawnbroker’s loan made after
October 31, 1984 and before Novemnber 1, 1987,

{B) COMPUTATION OF INTEREST OR CHARGES. The interest and
charges authorized by this section shall be computed at the rates
specified on the actual princigal balance of the loan due for the
actual ime which hus elapsed from the date of the loan fo the date
of payment. For the purpose of calculation of interest and charges
permitted under this section, & year shall be 12 calendar months,
and a month shall be one calendar month, or any fractional part
thereof. A calendar month shail be any period from a certain date
in cne month to the same date in the next suceeeding month,

(6} FoRFEITURE. A pawnbroker who charges, contracts for or
receives nterest or charges grester than permitied under this sec-
tion shall forfeit both principal and interest, and shali return the
pledge upon demand of the pledgor and surrender of the pawn
ticket, without tender or payment of principal or interest,

(7) Penairy. Any pawnbroker who shail refuse to comply
with sub. (6} shall, upon conviction, be punished by imprisonment
in the county jail not moere than one vear or by fine not exceeding
$300.

{8) SareorpLEpoE Upon default in the payment of any loan,
a pawnbroker may seil the pledge upen the conditions contained
in this section.

{a} A pawnbroker may sell a pledge at private sale for an
amount not less than that sgreed to by the pledgor, which amount
shall be stipulated on the pawn ticket and shall not be less than
125% of the amount of the loan. A pledge which cannot be sold
at privage sale at the minimun price agreed to by the pledgor must
be sold at public auction, which sale shall be conducted in the
manner provided by 5. 77945 {1},

(b} No unredecmed pledge may be sold before the expiration
of 90 days after the due date of the loan ualess otherwise specifi-
cahy anthorized In writng by the pledgor, The authority o seil an
unredesmed pledge prior to the expiration of 90 davs after the due
date of the loan must be given by the pledgor on a date subsequent
to the due date of the loan.

(£} An unredeemed pledge must be soid within 12 months of
the due date of a loan. No interest or charges permitted under this
section may be collected on a loan after the expiration of 12
months of the due date of 2 loan, whether the loan is renewed or
the loan is paid and the pledge redeemed,

{9} NoTice oF saLE A pawnbroker shall not sel any pledge
unless due notice of suck contemplated sale has been forwarded
o the pledgor by registered mail to the address given by the pled-
gor at the time of obtalaing the foan or © such new address of the
pledgor, as shown on the pawnbroker's recond. Notics of the con-
ted sale of & pledge shafl be mailed o the pledgor not fess
than 30 days prior o the date of sale, Such sotice shall siate 1013l
amount of principal, interest and charges due on the loan ss of the

date of the notice.
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{10} Disrostrion oF PROCEEDS. The proceeds from the sale of
a pledge shall be applied in the order specified, to the following
purpeses: Payment of the auctioneer’s charges if soid at pablic
auction, o combssion for selling not to exceed 3% if sold at pri-
vate sale; payment of principel of the loan; payment of the interest
ot the lean permitied under this section, and pavment of the
charges on the loan permitted under this section; payment of post-
age for mailing notice 1o the pledgor of the contemplated sale or
notice of the surphus, The surphus, if any, shall be paid to the pled-
gor or such other person who would have been entitled o redeem
the pledge had i not been sold.

(11} Notice oF surpLUS. Netice of any sarplus fram the sale
of a piedge shall be forwarded to the pledgor within 10 days of the
date of sale by registered mail 1o the address given by the pledgor
ar the time of obtaining the loan or to such new address of the pled-
gor, of which the pawnbroker has received notice,

{12} Reverwmion Or sUrerus. If a surplus remaining from the
sale of a pledge is not paid or claimed within one year from the
date of sale, such surplus shall revert to the pawnbroker. The
pawnbroker shall not be required fo pay any interest on an unpaid
surplus.

History: 1979 ¢, 32 5. 92 (9); 1581 ¢, 45; 1983 2. 189; 1569 &, 287, 1693 o 4R2;
1997227

13812 Insurance premium finance
(1) Dzrmations. For parposes of this section:

{a) “Division™ means the division of banking.

{b} “Insurance premium finence company™ means a person
engaged in the busizess of entering into insurance premium
finance agreements.

(¢) “Licensee” means an insurance premivm finance company
holding a Heense issued by the division under this section.

{d} “Premivm finance agreement”™ means an agreement by
which an insured or prospective insured promises fo pay to an
insurance premium finance company the amaunt sdvanced or 1o
be advanced under the agreement to an insurer of to an insurance
agent or broker in payment of premiums on an insurance contract
together with a service charge or interest charge as authorized and
limited by this chapter.

{2} Score. This section shall nest apply o

(a) Any insurance company or agent defined in 5. 628,02, any
savings and loan association, savings bank, sales finance com-
pany, motos vehicle installment seller, bank, trust company,
licensed lender or credit union authorized to do business in this
state, but such organizations, if otherwise eligible, are exempt
from the licensing under this section, but subs. {9) t (12} and aiy
rules promiulgated by the division permining to such subsections
shall be applicable to all premiom finance ransactions entered
into by such organizations in this state if an insurance policy of any
rights thereunder is made the security or coliateral for repayment
of the debt,

{by The inclusion of insurance in connection with an install-
tent sale of 2 motor vehicle or other goods and services.

{d}y Life insurance.

(3} Licenses. (a) No person except those listed in sub. {21 (ay
shall engage in the business of financing insurance premivms in
this state without first having obtained 1 license. Anv person who
engages in the business of financing insurance premiums in this
state without obiaining a license may be fined not more than $200

{b; The anpual license fee is $500 and shall be paid i the divi-
sion. Licenses may be renewed May 1 of cach vear UpOR pavien?
of the annaual fee,

{c; The person io whom the leense or the renewal thereof iz
ued shall file swom answers, subject to the penalties of parfery,
o such interrogatonies as the division requires. The on may,
at apy tire, require the applicant fully 1o disclose the identity of
all stockholders, partners, members, mansgers, officers and

on may refuse 1o issus of renew 5 Heenge

fu the name of any person if the division is not satisfied that any

comparnies.
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officer, employze, stockholder, parmer, member or mEnager
thereof, who may materiaily influence the applicani’s conduct,
meets the standards of this section.

{d} L. Exceptas provided in par. (2}, an application for a license
under this section shall contain the following:

a. If the applicant is an individual, the applicant’s social secu-
rity number,

b. If the applicant is not az individuzl, the applicant’s fadoral
employer identification number,

2. The division may not disclose any information received
under subd. 1. w0 any person except as follows:

a. The division may disclose informution under subd, 1. io the
department of revenus for the sole purpose of requesting certifica-
tions under s, 73.0301,

b. The division may disclose information under subd. 1. a. 1o
the depariment of workforce development in accordence with a
memorandum of understanding under s. 49.837.

{e3 1. Ifan applicant who is an individual does not have a sociz]
security number, the applicant, as a condition of applying for or
applying to renew a livense under this section, shall submit a state-
ment made or subscribed under oath or affirmation to the division
that the applicant does not have a social security number. The
form of the statement shall be prescribed by the department of
workforce development,

2. Amy license issued or renewed in reliance upon a false
statemnent submitted by an applicant under subd. 1. is invalid.

{4} DevesTiGaTIoN. (a) Upon the filing of an application and
the payment of the required fees under par. (am) 1., the division
shall make an investigation of each applicant and shell issue a
license if the division finds the applicant is qualified in accordance
with this section. If the division does not so find, the division
shall, within 30 days after the division has received the applica-
tion, notify the applicant and, at the request of the applicant, give
the applicant a full hearing, except as follows:

L. An applicant whose application is denied under par. (b) 5.
1s entitled to a hearing under s. 73.03C1 (5 (a) but is not entitled
to a hearing under this paragraph.

2. An spplicant whose application is denied under par, {bye.
is entitled to notice and a hearing only as provided in & memoran-
dum of understanding entered into under s. 49.857 and is not
entitled to & hearing under this paragraph.

{am} 1. An applicant shall pay te the division a nonrefundable
$300 license mvestigation fee and a $500 annnal license fee for the
period ending on the next April 30,

2. If the cost of the Investigation exceods $300, the applicant
shall, upon demand of the division, pay the amount by which the
cost of the investigation exceeds the nonrefundable fee.

(b} The division shall issue or renew a Heense when the divi-
sion is satisfied that the person fo be licensed satizfies afl of the fol-
fowing, as appHcable:

L. Is competent and trustworthy and intends to act in good
faith in the capacity involved by the license applied for.

2. Has a good business reputation and has had experience,
training or education so as to be qualified in the business for which
the license Is applied for,

3. If a corporation, is & corporation incorporated under the
laws of this state or % foreign corporation authorized 10 transact
business in this staie,

3L Ifa imited Hability company, is organized under the laws
of this stare of a foreign limited lability company authorized 1o
transact business in this state,

4. Has provided the information requbred under sub, 2y idy
i
. Has not been cortifiod by the department of revenus under

(301 as belng Hable for delinguent taxes.

6. Han individual, has not failed o comply, 4 ppropriate

notice, with a subpoena or warrant issued by the department of

n

Lad

Updated 03~84 Wis, Stats. Dafabase i4
ENOFFICIAL TEXT

workforee development or a county child suppart ageney under &
39,53 (5) and related to paternity or child support proceadings and
is not delinguent in making count—ordered payments of child or
family support, maintenance, birth expenses, medical EXPenSes Or
other expenses related to the support of & child or former spouse,
as provided in @ memorendum of understanding entered mto
under 8. 49,887,

(5) Revocatiow or suspension. (a) The divisien may revoke
or suspend the lic of any insurance premivm finance company
if the division finds any of the following;

1. Auy license issued o such company was obtained by frawd.

2. There was any misrepresentation in the application for the
license.

3. The holder of such license has otherwise shown himself or
herself untrustworthy or incompetent to act as a premivm finance
company,

4. The company has violated any provision of this section.

3. The company has heen rebating part of the service charge
as allowed and permitted herein to any insurance agent or insur-
ance broker or any employee of an insurance agent of insurance
broker or to any other person as an inducernent to the financing of
any insurance policy with the premium finance company.

{am) L. The division shail deny an application for a license
renewal i any of the following applies:

a. The applicant has failed to provide the information required
under sub. {3} {d} 1.

b, The department of reverue has certified under s. 73.0301
that the apphicant is liable for delinquent taxes under s, 73.0301.
An applicant whose renewal application is denied under this subd.
L. b. is entitfed 10 a hearing under s. 73.0301 (5} {a) but is not
entitled to a hearing uader par. {b),

¢. In the case of a licensee who is an individual, the applicant
fails to comply, after appropriate notice, with a subpoena or war-
rant that is issued by the department of workforce development or
a county child support agency under s, 59.53 (3) and that is related
fo paternity or child support proceedings or the applicant is delin-
quent in making court~ordered payments of child or family sup-
port, maintenance, birth expenses, medical expenses or other
expenses related to the support of & child or former spouse, 1s pro-
vided in a memorandum of understanding entered into under s,
49.857. An applicant whose renewal appiication is denied under
this subd. 1. c. 15 entitled to a notice and hearing under s. 49 557
but is not entitled to a hearing under par. {b}.

2. The division shall restrict or suspend the license of any
insurance premium finance company if the division finds that, in
the case of a Heensee who is an individual, the licenses fails w0
comply, after appropriate notice, with a subpoens or warrant that
i issued by the department of workforee development or a county
child support agency under s. 59.53 (5) and that is related 1o pater-
nity oz chitd support proceedings or the licenses is delinguent in
making court—ordered pavmenss of child or family SUPHOTL, Main-
tenance, birth expenses, medical expenses or other EXPCnSEs
refated to the support of & child or former spouse, as provided in
a memorandum of understanding entered into under 5. 40,857, A
licensee whose license is restricted or suspended under this subdi-
vision is entitled to a notice and hearing under 5. 49,857 bat s not
entitled to a hearing under par. (b},

3. The division shall revoke the license of any insurance pre-
mium fimance company if the department of revenue has certified
under s. 73,0301 that the licenses is Liable for delinguent taxes
under 5. 73.0361. A licensee whose license is revoked under this
subdivision for delinguent taxes is entitled 1o a hearing under s,
7348361 (3r{aiburis norentitled o a bearing under par, (b

{b} Before the division revokes, suspends or refuses to renew
the hicense of any premium finance company, the division shall
give the company an opportunity 1o he filly heard and o infroduce
evidence in the compamy’s behalf, In lien of revoling or suspend.
ing the license for any of the canses ensmeratad in this subsection,

after hearing, the division may subject the premium finance corme

119

Unofficial text frem 03-04 Wis. Stats. database. See printed 03-04 Statutes and 2005 Wis. Acts for official fext unders. 35.18
{2} stats. Report errors to the Revisor of Statuies af (608} 266-2011, FAX 264~6978, http:fiwww. legis.state wius/rshf




15 Updated 03—04 Wis. Stats. Database
UNQFFICIAL TEXT

pany 0 & penakty of not more than 3200 for each offense when in
the division’s judgment the division finds that the public interest
would not be harmed by the continued operation of such company.
The amount of any penalty under this paragraph shall be paid by
the company to the division for the use of the state. At any hearing
wunder this subsection, the division may administer caths to wit-
nesses. Anyone testifving falsely, after having been administered
the oath, shall be subiact to the penalty of perjury.

{¢3 Amy action of the division in refusing to issue or renew a
ficense shali he subject to review under subch. I of ¢h. 227,

{6) Recorns {2) Every licenses shall maintain records of its
premium finance transactions and the records shall be open to an
examination and investigation by the division. The division may
make an examinatden of the books, records and accounts of any
licensee as the division deems necessary. The division shall deter-
mine the cost of an examination and that cost shail be assessed
against and paid by the licensee so examined. The division may,
at any time, require any licensee to bring such records as the divi-
sion directs to the division for examination.

() Every licensee shall preserve its records of such premium
finance fransactions, tncluding cards used in a card system, for at
least 3 vears after meking the final entry in respect 1o any premium
finance agreement. The preservation of records in photographic
form or other form authorized under s, 220.283 shall constitute
compliance with this requirement.

{7) Runks axp regurations. The division wmay make and
enforce such reasonable rules as are necessary to carry out this
section, but such rules shall not be contrary to nor mgonsistent
with this section.

{8} PREMIIM FINANCE AGREEMENTS, {a} A premium finance
agreement shatl:

1. Re dated, signed by or on behalf of the insured, and the
printed portion thereof shall be in at least 8—point type,

2. Conrain the name and place of business of the insurance
agent or insurance broker negotiating the related insurance con-
fract, the name and residence or the place of business of the
insured as specified by the insured, the name and place of business
of the premium finance company to which installment or other
paymenis are to be made, a description of the insurance contracts,
mncluding term and type of policy, the premiums for which are
sdvanced or to be advanced under the agreement and the amount
of the premiums therefor; and
Set forth the following tems where applicable:

. The total amount of the premiams,
The amount of the down payment,
. The principal balance (the difference between items 2 and

O oW e

bl

. The amount of the service charge,

. The balance payshle by the insured {sum of ttemns c and d},
f. The number of mstallments required, the amount of each

installment expressed in doliars, and the due date or peried

thereof.

(b} TFhe items set forth in par. (a) 3. nezd not be stated in the
sequence or order in which they appear and additional items may
be included 1o explain the computations made i determining the
amount 1o be paid by the ingared.

{9} SemvicE CHARGES. A premium finance company shall net
charge, contract for, receive or collect a service charge other than
23 permitted by this subsection unicss it is a licensed fender regu-
lated under seh. (10),

{a} The service charge shali be compuied on the balance of the
premiuns due, afier subiracting the down payment made by the
insured in socordance with the premium finance agreement, from
the effective date of the insurance coverage, Tor which the pre-
miwms are bemg advanced, © and inclading the date when the
final instattment of the premivm fingnce agreement is pavable.

Yy The service charge may not excesd the interest rate awtho-
ander 8, 422,201 {2) (hm) per vear phis an sdditional charge

LI~ N
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of $10 per premivm finance agreement, but, if the principai bal-
ance is $30 or less there shall be ne additional charge, and if the
principal balance is more than $30 but not more than $100, the
additional charge is $6.

(bm} Paragraph (b) applies only to a premium finance agree-
ment in which the related insurance contract is for personal, fam-
ty or household tise entered into before November 1, 1984, The
service charge for any other premium finance agreement shall be
as agreed by the parties to the agreement.

{c} The service charge shall be computed on the principal bal-
ance of a premivm finance agreement payable In successive
monthly installments substantally equat in amount for a peried of
one vear, {a g premium fnance agreement providing for install-
ments extending for a perfod less than or greater than one year, the
service charge shall be computed proportionately.

{d) Notwithstanding the provisions of any premium finance
agreement, any insured may prepay the obligation in full at any
time. In such event, the insured shall receive a refund eredit. The
amount of such refund credit shall represent at least as great a pro-
portion of the service charge as the sum of the periodic balances
after the month in which prepayment is made bears to the sum of
all periodic balances under the schedule of instaliments in the
agreement. Where the amount of the refund credit is Jess than $1,
no refund need be made. If in addition to the service charge an
additional charge was imposed, such additional charge need net
be refunded nor taken into consideration in computing the refund
credit.

{10} CHARGES BY LICENSED LENDERS; REBATES. (2} A lender
licensed under 5. 138.09 may charge interest as provided in that
section for a loan iavolving 2 premium finance agreemsnt.

{by The interest shall be computed on the balance of the pre-
miums due, after subtracting the down payment made by the
insured in accordance with the premhun finance agreement, from
the effective date of the insurance coverage, for which the pre-
miams are being advanced, to and including the date when the
final installment of the premium finance agreement is payable.

{c) Notwithstanding the provisions of any premium finance
agreement, any insured may prepay the obligation in full at any
time. In such event the insured shall receive a rebate as provided
under s, 138,09,

(d) Except as provided in sub. (12} to the contrary, s, 138,09
applies to a loan involving a premivm finance agreement made by
a licensed lender.

{11} DELINQUENCY OR DEFAULT CHARGE. {a} A premjum
finance agreement may provide for the payment by the insured of
a delinguency or default charge of $1 to a maximum of 3% of any
delinquent installment which is in default for a period of 3 days or
more, If the default results in the cancellation of any insurance
coniract listed in the agreement, the agreement may provide for
the payment by the insured of 2 cancellation charge of 815, A pre-
mium finance agreement may also provide for the payment of stat-
utory attorneys” foes and statutory court costs if the agreement &
referred for collection o an attorney not a salaried employee of the
insurance premiuy finance company.

{1 This subsection does not apply to loans by Hoensed lenders
regulated under 5. 138.09,

{12} Cancpriation. When a premium finance agreement
contains a power of attorney or other autherity enabling the insur-
ance premium finance company 1o cancel any insurance conact
listed in the agreement, the following applies:

(2} Not less than 10 days’ written notice shall be malled ro the
insured of the intent of the insurance premium finance company
t cancel the insurance contract unless the default is cured prior
to the date stated in the notice. The insurance agent of Msurance
broker indicated on the premivm finance agreement shall also be
mailed 10 days’ notice of such action,

(6} Pursuant io the powsr of atforney
referred o ahove, the ingurance premium fnance
cancel on behalf of the insured by mal
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notice stating when theresfter the canceliation shal be effective,
and the insurance contract shall be canceled as if sueh notice of
cancellation had been submitted by the insured himself or herself,
but without requiring the return of the insurance contract, The
insurance premivm finance company shall alse mail a notice of
canceilation to the insured at the insured’s fast—known address and
io the insurance agent or insurance broker indicated on the pre-
mivm finance agreement. Complisnce by the premivm finance
company with the provisions of the premium finance agreement
or par. (4}, shall net be z condition of effective cancellation here-
under.

{c) Where statutory, regulatory or contractual restrictions pro-
vide that the insurance contract may not be canceled unless notice
is given o a governmental agency, morigagee or other 3rd party,
the insurer shall give the prescribed notice on behalf of itself or the
insured to such governmental agency, mortgagee or other 3rd
party within a reasonable time after the day it receives the nofice
of cancellation from the premivm finance company. When the
above restrictions require the continuation of insurance beyond
the effective date of cancellation specified by the preminm
finance company such insurance shall be limited to the coverage
to which such restrictions relate and to the persons they are
designed o protect.

{d) Whenever a financed insurance contract is canceled the
inswer shall return whatever unearned premiums are due under
the insurarice contract to the insurance premium finance company
for the account of the insured, and such action by the insurer shall
be deemed to satisfy the insurer’s obligations under the insurance
contract which relate to the return of uneamned premiums. If the
crediting of return premiums to the account of the insured results
in a surplus over the ameunt due from the insured, the premium
finance company shall refund such excess to the insured but no
sach refund shall be required if it amounts to less than $1.

(13} Mo FinNG NECESSARY. No filing of the premium finance
agreement or recording of a premium finance transaction shall be
tecessary to perfect the validity of such agreement as a secured

Updated 0304 Wis. Stats, Database 16
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Iranisaction as against creditors, subsequent purchasers, pledgees,
encumbraneers, SUCCessors or assigns,

{14) FESTARLISHED INSURANCE PREMIUM FINANCE COMPANIES.
Any person or corporation engaged in the business of an insurance
premium finance company on May 19, 1970, may continue in
operation under this section but shali obtain a license by January
I, 1970

{15) APPLICABILITY OF CHS 421 TO 427 TO THIS SECTION, All
consumer loans as defined in chs. 421 10 427 made by licensees
under this section shail be governed by this section fo the extent
that chs. 421 to 427 are inconsistent with this section.

5 L 4 v
L1991 & 39, 227, 1993 4. 132,

138.20 Discrimination in granting credit or loans pro-
hibited. {1) RurLz No financial organization, as defined under
s8. 7104 (8) (a) and 71.25 {16) (2), or any other credit granting
commercial institution may discriminate in the granting or exien-
sion of any form of loan or credit, or of the privilege or capacity
to abtain any form of loan or credit, on the basis of the applicant’s
pliysical condition, developmental disability as defined in 5. 31.01
(53 sex or marital status; provided, however, that no such orga-
nization or institution shait be required to grant or extend any form
of loan or eredit to any person who such organivation or institution
has evidence demonstrating the applicant’s lack of legal capacity
to cantract therefor or to contract with respect te any morgage of
securily interest in collateral refated thereto.

{1m) SrousaL cREDIT. A violation of 5. 766.56 (1) is a viola-
tion of sub. (1),

{2} PenaLTY. Any person viclating this section may be fined
not more than $1,000. Each individual who is discriminated
against uader this section constitutes a separate violation.

History: (973 c. §8; 1975 . 275; 1977 c. 418 5. 929 (551 1983 o 184; 1085 &
730872 312 17,
NOTE: Asto sub. (2m), see notes in 1985 Wis. Act 37, marital property trailer
bitl,
Cross Reflerenee: See alse chs. DFI-SB 8 and DEI-SL 8, Wit adm. code.
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Chapter DFI-Bkg 80
WISCONSIN CONSUMER ACT

[BF-Bikg 50.61
DFi-Bkg $6.03
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DF-Rkg 3007
DF{-Bkg 30.08
DFi~Bkg %009
DFI-fikg $0.20H
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General definitiony; constrmer credit tran
CGeneral defh

Gerneral definitions; ofF

Cieneral definitions; required deposit balznce.

Finaoee charge for cansumer oredit frans
charge.

Finance charge for consurmer credit transactions; oredit cards and
counan backs,

Finance charge for consumer credit transactions; actoanis) meth~
od~compounding.

Muxirnum charges; precision and rounding.

Fance charge for consumer credit transactiony: minimam
fimarnice charge.

Additional charges; cost of insutance.

Additional charges; equivalent security interest.

Additienal charges; title examinations.

Additional charges, eppraisals, copies.

Credit insurance; sgnature placement.

Delinqueney charges: deferred instalment.

Deferral charges; unileteral deferral 2t no cost,

Deferral charges; alternative computation.

Dyeferrai charges; “rule of 787,

Wotice of non—performance.

Pebate on prepayment; imegulsr instalment amounts or due
dates,

General requirements and provisions; consummation.

Disclosure customer copies.

DF-Rkg 80321 Form requirsinents other than openend-—set off,

DFI-Bikg 80.331  Form requirements other than open—end—microfilin copies.

DFE-Bkg 50.34  Prohibition of blank writings.

DFI-Bkyg 80341 Notioe to obligors.

DFI~Bkg 50.35  Notice io abligors; open—end accounts.,

DUI-Bkg 80.351  Custorver liabifity; open—end credit,

DFI-Bkg 80.352  Receipts; aceounting; evidence of payment: release of any seew-

Pty interest.

ns, per diem
DFI-Big 88.22
DF-Bkg 86.221

DFE-Bhg 80.23
DFi-Bkyg §0.241

DFI-Bicg 80.26
DF-Big 80.261
DFE-Bly 80,262
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DFi-Bkg 80,253
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DF1-fikg 80,355
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Refund anticipation losn; ssthanted snnual percentage rate,

Rafund anticipation loan, charges or fres for ol
an oo tx tetarmn.

Receipts; seconnting; evidence of payment; custorser fnquiries.

Asgignment of earmings probihited; revosation,

Notice of assignment; jomt obligor customers,

Notice of assignrs address of customer.

Restriction on Hability in consumer lease.

Restrictions on gecurity IMeresy provesds,

Waivers prohibited; dweliing.

Consumer appraval transaction; duty of custemer.

Cure of default; commencing legal action.

Cure of default; dste of notice and tender.

Exempt property; garmnishes surmmong,

Exernpt propuity; medical services.

Exempt properry; wages.

Exempt property; subsistence aliowance.

Body attachments.

Voluntary surrender of collateral.

Nerjudicial eaforcement iimited; surrender of collateral.

Regtrictions on deficiency Judgments, smount owing,

Restrictions on deficiency judgments; repossession.

Restrictions on deficiency judgments; fercuncing rights
collateral.

Investigatory powers; merchant’s o

Powers of adminisiraton; penaity.

Powers of administrator submission for approval,

Discrimination on Oy of sex or mariial stars; unconscicnn-
ble conduct.

Unsolicited credit cards; unconscienable conduct.

Sele of credit card numbers; unconscionable conduct,

Awto brokering

Registration fees.

DFI-Big 80.36
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DFI-Big 80202
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Nate: Chepter Bhg 80 was renwvbered Chapter DF1-Bicg 80 under = 12.93 {2m)
() 1, Beat., and corrections miade ander 5. 13.53 {2m) (&) 6. and 7, Stats., Register,
June, 1967, No. 455,

DFI-Bkg 80.01 Wisconsin consumer act rules:
organization. Tn order to facilitate the organization of rules pro-
mulgated under the Wisconsin consumer act and to assist inter-
ested persons in relating the rules to the act, each rule shall refer
to specific sections of the act. The rules shall be published so as
tes retain the numerical order of the sections of the act to which they
refer. However, each statutory reference does not constitute the
sole statutory authority for any particular rule.

Histors: Cr. Register, June, 1973, No. 218, off 7173,

DFi-Bkg 80.05 General definitions; consumer
credit transactions. Accuisition of a leasehold interest in real
property by a customer from a merchant is not a conswmer lease
within the meaning of 5. 421301 (11), Stats. For laws governing
the leasing of real gstate see ch. 704, Stats.

Histary: Or Register, June, 1873, No. 21, eff, 7171

DFI-Bkg 80.06 General definitions: customer. A
person seeks or acguires real or persomal property, services,
money of credit for personal, family, household or agricultural
prarposes within the meaning of s. 421,301 (17}, Stats., when such
real or personal property, services, money or credit IS to be usad
primarily, that i 50% or more, for one o more of these purposes.

DF-Bkg 80.07 General definitions; finance charge.
feliguency ¢ ault charge i not a inance charpe within the
ning of 5. 421301 (20}, Swmte., if imposed for actaal unantici-
pated late payment, delinguency, default or other such ovour-

rence. However, when s merchant’s billings are not paid in full
within a stipulated time period and under such circumstances the
merchant does not, in fact, regard such accounts in default (For
example, by customarily failing to institute collection activity or
by continuing to extend credit) and imposes charges periodically
for delaying payment of such accounts from time to time until
paid, the charge so imposed comes within the definition of a
finance charge and the credit so extended comes within the defini-
tion of open—end credit.
History: Cr Register, June, 1973, No. 216, eff. 7-1-73.

DFI-Bkg 80.08 General definitions; official fees.
Official fiees within the meaning of s, 421,301 (26} (a), Stats., shail
nclude any fee charged by a register of deeds or the secretary of
state for the filing or recording of any insoument of conveyance
or other document for the purpose of perfocting a security inferest
for which the parties have contracted,

Note: See ziso s, DFI-Bkg 86352,
History: Cr. Register, june, |

GTL, Mo, 21, &l F-1-73

DFi~Bkg 80.03 General definitions; required
deposit balance, The definition of “required deposit balance”
in's. 421.301 (38), Stats,, topether with the definition of “amount
financed™ requires that the required deposit balance be deducted
from the amount financed for the purpose of celeulating the
finance charge and making disclosures. The purpose is o scon-
rately disclose to the customer the amount of funds or credit of
which he or she will bave actual use, and thus the creditor iz
required to deduet from the funds advenced any compensating
balance the ereditor requires to be maintained with him or her
Censequently, the term does aot epply 1o & deposit balance or
deposit investment maintained by the customer with a financial

ixtez, June, 20604, No, SK2
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institution other than the creditor, which is taken by the erediter
as ¢ollateral for the advance made. The reforence to “any nvest-
ment” refers to deposit-type investments such as “share
accounts” maintained with savings and loan associations, credit
urons or mutual savings banks, The term “investment” in s.
421.301 {38), Swmis., does not include investment securities of the
type defined in ch. 408, Stats,

History: Cr Register, lune, 1973, Ne, 210, eff, 7-1~73;
5. 13.93 £2m) (B} 5., Stats, Register, December, 1991, g

strection made under

DFi~-Bkg 80.201 Finance charge for consumer
credit transactions; per diem charge. Charges under s.
422201, Stats., on conswmer transactions other than those pur-
suant to an open-end plan where the finance charge is computed
on the declining unpald principal balunce from time to time out-
standing may be computed on sctual unpaid balances at 1/360th
of the annual rate for the actual number of days outstanding pro-
vided the use of this method shall be disclesed conspicuously
together with all other disclosures required by subch. 1T of ch.
422, Stats., and provided the finance charge obtaingd by the
application of this method docs not exceed the maxinwun charge
permissible under the act.

History: Cr. Register, June, 1973, No. 210, off 7173,

DFI-Bkg 80.22 Finance charge for consumer credit
transactions; credit cards and coupon books, With
respect fo a consumer oredit transaction mvolving the receipt or
acceptance by a customer of any credit card, phate, merchandise
certificate, letter of credit, coupon book or other like credit device,
except gift certificates purchased by a customer for use by a per-
son other than the customer, the unpaid balance in such transac-
tion within the meaning of s. 422,201, Stats., shall inchude only the
cash value of any money, property, labor or services, not including
the credit device itsel, acquired by the actual use or redemprion
of such credit device together with authorized additional charges.
For example, where a castomer receives a cou pon book or several
merchandise certificates in the amount of $200 and subsequently
redeems one coupon or cerfificate in the amount of $25, the cus-
tomer’s unpaid balance wpon which a finance charge may be
assessed is limited to the $25 cash value of the goods or services
which the custemer has actually received. This rale shall not apply
to merchandise certificates acquired by x customer pursuant o an
eperr-end plan ift

(1} Acquisition of certificates is not a condition of the exten-
siom of credit to the customer,

{2) Unused certificates may be renuned ai any time for full
credit to the customer’s account,

{3} The acquisition cost is not billed 1o the customer for at least
one month, and does not bear a finance charge for a minimum
period of 2 months, after the certificate is acquired, and

{4} The customer is given notice, at least 15 days prior to the
imposition of a finance charge, of the date by which any unused
certificates must be returned to aveid imposition of finance
charges on the price thereof,

History: Or Register, lune, 1972,

DFl-Bkg 80.221 Finance charge for consumer
credit transactions; actuarial method-compounding.
The term “actuarial method” as used in & 422.201, Stats., shall
mean the method by which that portion of each payment not appli-
cable to an escrow sccount is applied first to any finance charge
or permitted additional charge acerued from the time of any pricr
yinent or from the Ume oredit is extended and the remainder, if
is apphied i the unpaid amount finenced. With the exception
of the calcuistion of delinguency charges, amounts remitted may
be applied to interest and charges and then to principal on the most
delinguent ingtalment due and then to interest and charges on the
next inghiment proceeding to more cusrent instelments nntil the
amount remitted s exhausied. For purpuses of computing the
finance charge under s 422201 (10m), Stats, & merchant may

.

catculate the finance charge on an unpaid balance which includes
unpaid finance charges,

History: OUr Regiver, huge, 15
No, 331, eff. 8-1-R3; correction
April 2002 Ne. $36.

3 -1=73; am. Register, uly, 1983,

nder 5. 13,63 (hny (B 7., Stat

DFI-Bkg 80.23 Maximum charges: precision and
rounding. When preparing charts and tables, programming
electronic devices or performing numerical ealcalations in con-
nection with ss. 422,201, 422.204, and 422.209, Stats., AT -
ber of decimal places may be used to express the multiplying fac-
tor, provided that sach factor shall be carried out at least to the
nearest ten—thousandth or if expressed as a percent to the nzarest
one—fmndredth of a percent. Where the number of decimal places
used exceeds the minimaun, the final digit may be rounded. [n any
cese, the sarme multiper must be used consistently with regard o
ail calculations in the transaction, including computation of inter-
est, deferrals or rebates. Where the multiplier complies with this
rule, the final product may be rounded to the nearest cent provided
that products of 5 mills and over shall be rounded upward,

History: Cr Regigter, June, 1973, No. 216, eff, 7~1-73,

DFI-Bkg 80.241 Finance charge for consumer
credit transactions; minimum finance charge. Section
422.201 (9), Stats., provides for the election of a minimum finance
charge by any merchant, including Hicensees under subch. [ of ch.
218, Stats., who are limited to the election provided by this section
notwithstanding the minimum time price differential provisions
of s, 218.01 £6) {h) 7., Stats,

Note: Section 216.81 (8} (b} 7. was repealed by 1995 Wis, Act 329,
History: Cr Register, June, 1973, No. 210, eff. 7-1-71; am. Regisier, Juty, 1983,
Nog. 331, off, B—1-83.

DFI-Bkg 80.26 Additional charges: cost of insur-
ance. Disclosure of the cost of insurance as an additional charge
under s, 422.202 (1) (b} and (¢}, Stats., must include written notice
to the customer of the tern of such insurance together with the dol-
lar charge for such term. Where the term of the insurance is the
same as the term of the wansaction a disclosure of that fact shall
be an adequate disclosure of the term of the insurance.

History: Cr Register, June, 1273, No. 210, eff) 7-1-73; am. Register, October,
1980, No. 298, off, [1-1-80.

DFI-Bkg 80.261 Additional charges; equivalent
security interesf. The term“equivalent security interest” as
used in 5. 422.202 (2) (b), Stats., shall include a seller’s interest
under a land contract or a first lien deed of trust, and a second
mortgage where there are no intervening liens and the mortgagee
holds the first mortgage on the subject property. For cross refer-
ence application of this definition, see also ss. 422.30% (4),
422,306 (23, 422 408 (6], 422.409 {2} and 422 411 {2}, Stats.

History: Cr. Register, June, 1973, No. 210, off. 7—j~73.

DFI-Bkg 80.262 Additional charges; title examina-
tions. Title cxaminations within the meaning of 5. 422.202 (23
(8}, Stats., shall include the fee for a written title opinion prepared
by an attorney upen examination of the abstract of title 1o the real
property which is the subject of the consumer credit transaction
on which the charge is agsessed.

History: Cr. Register, June, 1973, No. 216,
TER0, Noo 298, off. 1-1-80.

735 s Register, Oowber,

DFi-Bkg 80.263 Additional charges, appraisals,
copies. A creditor shali provide the customer, before any pay-
ment is due, with 2 copy of any appraisal for which the customer,
irr conmection with a consumer credit transaction, is assessed an
additional chargs purs LAZZI6Z (i

History: . Re i

DFI-Bkg 80.284 Credit insurance; signature place-

ment. A customer desiring consumer credit ingurance shall
rately sign his or her name parsuant 0 s, 422,262 (Zs3 (a) 1. B,
Sats., om the same page as all other required insurance dsclosures
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required under 5. 422,202 (25} (=) 1., Stats.; on a line specifically
designed for the signature,
IHstory: Cr. Register, February, 1993, No. 446, off, 3~7-93.

DFi-Bkg 80.271 Delinquency charges: deferred
instalment. Where the parties have agreed 1o a delinquency
charge in accordance with 5. 422.203, Stats., and {nstalments have
subsequently been deferred, the merchant may coflect 1 delin-
quency charge on any deferred instalment which is not paid in fisl
on ot before the 10th day after its deferred due date unless such
instaiment is again deferved.

History: Or. Register, June, 1973, No. 210, ff. 7= ~73.

DFI-Bkg 80.28 Deferral charges; unitateral deferral
at no cost. Notwithstanding s. 422.204, Swmts., any number of
the instalments may be deferred unilaterally by the creditor with-
out the notice that would otherwise be required provided there is
o charge for such deferral.

History: Cr. Register, June, 1973, No, 218, eff. 7-{~73.

DFI-Bkg 80.281 Deferral charges; alternative com-
putation. The methods for computing deferral charges
described ins. 422.204 {1) (a) and (b), Stats., are alternatives and
a creditor may elect 1o use either method to the extent that he or
she can appiy it to the particular transaction. However, if the trans-
action is not one to which s. 422.204 (1) (a), Stats., could apply,
for example, because of irregular payments, then the creditor must
compuie the deferral purstant to 5. 422.204 (13 (b}, Stats.

History: Cr. Registes, June, 1873, No. 210, ¢ff. 7-1~73; correction made under
8 13.92 (2 {b; 5., Stats,, Register, Decamber, 1991, No. 432;00trection rade under
5 13.93 (2m) (b} 7., Stats., Register, May, 1993, No. 449,

DFi-Bkyg 80.29 Deferral charges; “rule of 78", The
portion of the precomputed finance charge attributable o the final
instalment of the origingl schedule of pavments as used in s.
422.204 {1} (u), Stats,, shall mean the pre—payment rebate caleu-
lated according to the Rule of 78 if the transaction is for a term of
less than 37 months in which the amount financed is less than
§5000 and entered into on or after August 1. 1987 or the actuarial
method in all other cases, if the contract were prepaid in full on
the payment date immediately preceding final originally sched-
wled maturity.

History: Cr. Register, June, 1973, No. 210, effl 7-1-73: am. Register, July, 1983,
No. 331, eff. 8-1-83; am, Register, February, 1993, No. 446, off, 3-1-93,

DFI-Bkg 80.30 MNotice of non-performance. Written
notice of non—performance by a customer pursuant to 5. 422.207,
tats., shall be by personal delivery of such notice to the customer
or by mailing such notice by regular, registered or certified mail
ta the customer’s last known address. Where notice is by mail,
notice shall be deemed given on the dav of mailing. Unless other-
wise demonstrated by either party a period of 10 days exclusive
of the date on which netice is deemed given shail be prosump-
tively a reasonable fime within which to perform.
History: Crn Regiusrer, June, 1973, No. 214, o 7-1-73.

DFi-Bkg 80.301 Rebate on prepayment; irregular
instalment amounts or due dates. The unearned portion of
the precomputed finance charge on consumer credit transactions
described in 5. 422.209 (3), Stats., having terms of less than 37
months in which the amount financed is less than $3000 and
entered into o or sfier Angust 1, 1987 shall he computed in accor-
dance with the provisions of 5, 135.05 (23 (b3, Stats.

History: Cr Register, Jung, 1973, No. 210, off. 7-1-73; am, Regloier, February,
1003, Nl 448, ¢ff 3-

DFi-Bkg 80.311  General requirements and provi-
sions; consummation. For the prapose of disclosing all infor-
maticn reguired by subch 111 of ¢h. 422, § shal]
be considered consummated at the time a contractuel relationghip
is ereated between a merchant and & custemer frrespective of the
time of performunce

History: O Reg

DFI-Bkg 80.32 Disclosure customer coples. For par-
poses of 5, 422302 (3}, Stats., documents which evidence the cus-
tomer’s obligation shall mclude documents which evidence an
obiigation 1 pay as well as thase which evidence an obligation to
perform including. but not limited to, 5 mertgage and a seourity
agreement.

History: Cr. Register, June, 1973, No. 216, eff 7-1-73,

DFI-Bkg 80.321 Form requirements other than
open—end-—set off. Asa condition 1o the exercise of a right of
set off & merchant shall in accordance with s. 422,302, Stats.. con-
spicuously disclose his or her right to apply any amounts owed by
the merchant to the customer against any amounts owed by the

astemer o the merchant. No merchant shall exercise a right to set
off prior to giving the customer nofice of his or her right to cure
any default, if applicable, and waiting the appropriate number of
days in accordance with 5, 425,103, Stats,
History: Cr. Register, June, 1973, No. 210, off, 7-1-73; corrections made under
£ 13.93 (2mj (b} 5. and 7., Stats, Register, December, 1991, No, 432,

DFI-Bkg 80.331 Form requirements other than
open-end—microillm coples. A creditor may tetain copics
of documents as required by s. 422.303 (5), Stats., by microfilm
or other similar photographic process provided such creditor is
able fo reproduce individual permanent photo copies which retain
substantially the same print size as the original document,

History: Cr. Register, June, 1972, No. 214, eff, 7-1-73.

DFI-Bkg 80.34 Prohibition of blank writings. Blanks
relating to price, charges or ferms of payment which are inapplica-
ble to 2 transaction must be filled in » manner which reveals their
inapplicebility. Pursuant to 5. 422,304, Stats., a general clause or
staternent in a contract to the effect that spaces which are not filled
in are inapplicable to the particular transactions does not satisfy
the reguirement of this section and may not be relied apon by the
creditor,

History: Cr. Register, Jume, 1973, No. 218, eff. 7--1-73,

DFi-Bkg 80.341 Notice to obligors. In addition to the
anguage required by s, 422.305 (13, Stats., s merchant may
include within the explanation of personal obligation 2 form num-
ber, the date of execution, instrections for completion, and a union
printing label. Paragraph (2) of the explanation may provide that
the obligation of the person signing it includes all extensions,
renewals or deferrals of the particular transaction in which there
is no advance of or increase in the amount of the principal or
increase in the rate of finance charge.

History: Cr. Register, June, 1972, No. 218, off 7-1-73; am. Register, October,
1980, No. 298, off. 1i-1-%0,

DFI-Bkg 80.35 Notice to obligors; open-end
accounts. In cases where a person assumes lability on an oper—
end account, patagraph (a) of the Explanation of Personal Obliga-
Hon under s. 422,303, Stats., shall be modified to read as follows:
*a} You have agreed to pay amounts owing or 1o be owing in the
future as a result of charges made by . .| (hame of customer) on
his or her charge accoant with . . {name of creditor) in an ameunt
not exceeding § e Paragraph (b} of the Explanation
mast comtain the following statement: “If vou wish to terminate
your guarantee with respect fo futurs fransactions, vou must notfy
-+ - {name of crediter} in writing.” An explanation of the form
described in this rufe will satfsfy the requirements of 3. 422,305,
Stats.. and no further notice or Explanation of Persenal Obligation
need be given the person with respedt to subseguent individual
purchases or Ioans on the account. However, in case of any subte-
guent change in the wrms of the account which would increase or
extend the contingent Hability of the parson, where the merchan:
was authori; 2 from time 0 time

an gxpisraion of such

Reyister, ime, 2004, No 582
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wishes 1o terminate the guarantee with respect 1o future transac-

tions, the person must notify the creditor in writing.
History: Cr. Regl : F=1-T3 am, Reghser, Oclobs
5% 3 298, eff 11

DFi-Bkg 80.351 Customer liability; open-end
credit. In order to obligate a persan for an obligation arising out
of an open—end credit plan, the merchamt must pursuant to s,
422.305, Stats., obrain the signatyre of that person on the writing
evidencing the consumer credit transaction, Compliance with this
rule requires that the customer 1o be held contractually liable sign
one of the following:

{1} An open—end credit agreement setting forth all of the ferms
of the open—end credit plen ncluding the credit disclosures
required by s. 422,301, Stats.,

{2} A credit application which expressly states that cach per-
son signing the application will be obligated according to the
terms of the open—end credit sgreement referred to in sub, (1), pro-
vided the creditor mails or delivers to each customer who signs the
application a copy of the open—end credit agreement before that
customer makes any charges on the account, or

{3} A wansaction receipt which expressly states thas each per-
son signing the receipt will be obligated secording to the terms of
the open—end credit agrepment referred to in sub. (1), provided the
creditor has mailed or delivered a copy of the open—end credit
agreement to that customer before that customer makes any
charges on the sccount.

History: Cr Register, Junz, 1973, No. 214, eff 7~1~72: & and recr., Register,
Oetober, 1980, Ne. 298, off, 11-1-%0.

DFi-Bkg 80.352 Receipts; accounting; evidence of
payment; release of any security interest. The creditor
may satisfy an obligation to release any security interest under s,
422.306 (4, Stas., by either 1) recording the necessary instru-
ment and forwarding the same to the custemer or designee by mail
or by return on the instrument or 2) by delivering the NeCessary
instrument fully completed and executed to the customer’s desig-
nee, but in no instance o the customer, for recording. The record-
ing or filing fee may be treated as an official fee within the mean-
ing of 5. 421.301 {26), Stats. Where the transaction is secured by
a lien on a motor vehicie and the title is not in the possession of
the creditor, the creditor may satisfy the requirements of this sub-
section by mailing a completed release of lien to the customer
together with an envelope addressed to the department of motor
vehicles, bureau of vehicle registration, postage prepaid, and s fet-
ter of instraction advising the customer fo forward the release and
title to the department to obtain release of the seoured party’s inter-
est.

Historyr Cr Register, hme, 1973, No. 210, eff. 7-1-73; corrections made under
8. 13.93 2} by 5.and 7., Stuts., Register, December, 1992, No, 422,

DFi-Bkg 80.353 Refund anticipation loan; before
the customer enters intc a refund anticipation loan.
“Before the customer enters into a refund anticipation loan™ as
used in s, 422,310 (1} fintro.}, Stats., means prior to the customer
being asked to sign an application containing a loan agreement or
a loan agreement where there 1s no application for a refund antici-
pation loan.

History: Cr Register, September, 1994, No. 465, eff 1{—-84,

DFI-Bkg 80.354 Refund anticipation loan; reason-
able length of time to expect refund. The anticipated length
of time called for in s, 42231 1) (), Stats., in which the customer
can reasonably expect W receive a tax refund shall be o more than
14 days.

History: Cr K

e, Septemnber, (954, N

DFI-Bkg 80.355 Refund anticipation loan; esti-
mated annual percentage rate. {1} For the purpose of s,
422310 417 {h), Stais., the requirement to disclose the estimaied

Sune, 2004, Mo, 582

anaual percenfage rate shall be fulfilled by doing ore of the fol-
fowing:

(a} Caleulating the rate pursuant to 12 CFR 226.17 (¢} (2) for
the anticipated amount of the refund and the length of time within
which it can reasonably be expected the tax refund will be
recsived as a result of an electronically filed tax return as deter-
mined under s. DFI-Bkg 80.354,

(b} Distributing a chart titled “representative range of loan
amounts” with headings for: total Joan amount, amount financed,
finance charge, estimated payment period, and annual percentage
rate. The represemative loan amounts shall be in $300 increments
starting with $300 and ending with $3,000 and represent the antic-
ipated refund amount,

{2} The disclosures shal! be made in zccordance with 12 CFR
226.18.

{3} For the purpose of calculating the annual percentage rate
at the time the loan is actually made, the disclosure shal! be based
upen the actual amount of the loan and the length of time within
which it can reasonably be expected the tax refund will be
received as a result of the clectronically filed tax return as deter~

mined under s. DFI-Bkg &0.354.
History: Cr. Register, September, 1994, No. 465, eff. [0~1-94.

DFI-Bkg 80.356 Refund anticipation loan; charges
or fees for electronically filing an income tax return. For
the purposes of s. 422.310 (1} (b) and (2), Stats., charges or fees
assessed by a creditor, including a loan arranger, for checking tax
return information, data entry of the tax retum information, and
costs of transmitting the tax return by computer modem are
included in the charges and fees for electronically filing an income
tax retim.

Historyr Or. Register, Beptember, 1594, No. 4635, eff, 10104,

DFI-Bkg 80.38 Receipts; accounting; evidence of
payment; customer inquiries. Should a customer or an
authorized representative question in writing any bifl or statement
of a merchant, or of an assignee wherte notice of assignment pur-
suant 16 5. 422,409, Stats,, has been given, such merchant or
assignee shall in accordance with s. 422,306, Stats., respond spe-
cifically to the issue or dispute raised by the customer within 30
days of receipt of such inguiry, or, in the case of transactions evi-
denced by open—end credit plans not fater than 2 complete billing
cyeles {in no event more than %0 days) from receipt of such
inquiry. Inquiries made on an instrament of payment of [or] the
returnable portion of the billing statement need not be acknewl-
edged if the creditor conspicuously discloses this requirement on
the statement or other disclosure o customers regarding the
correction of biiling errors. A reasonably disputed debt under s.
427.104 (1) (fy, Stats, shall include an indebiedness questioned
under this rule from the date of notice to the merchant to the date
the meichant’s response Is made.

istory: Cr. Register, June, 1973, No, 218, eff. 7-1-73; am., Register, Ovteber,
D398, e 11180,

DFi-Bkg 80.361 Assignment of earnings prohib-
ited; revocation. [n any case where a merchant takes an assign-
ment of eamings subjeet to s, 422,404, Stars., for payment oF as
security for payvment of an obligation the assignment shall contain
on i1s face a statement in substantiaily the following language:
“THE CUSTOMER MAY TERMINATE THIS ASSIGNMENT
AT ANY TIME WITHOUT PENALTY.”

Historyr Ci Register, june, 1973, L eff, 7173

DFI-Bkg B0.37 Notice of assignment; jolnt obligor
customers. Where a consumer credit transaction involves joint
abligor customers, ong copy of a Notice of ! seignmment as
i 22,409, Stais., may be forwarded to all such cus-
; ¢ &t the same (a8t known address st the time the
tice is given, if addressed 1o alf such joint sbligor cu i

TEES. [
to each joint obligor

50
all oiher cases a separate notice must be sex
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customer. The same procedure shall be observed with respect o
giving the following notices wnder the act; Netice of unilateral
deferral, s 422.204 (8}, Stats.: Notice of nen—performance, s,
422,207 (1), Stats.; Notice of right to cancel, 5. 423,203, Stais.;
Notice o cancel property insutance, s, 424.303 {1}, Stats,; Notice
of right 1o cure default, 5. 425.104 {1}, Stats.; the disaribution of
open-eid oredit agreements 10 potential customers pursuant o <.
DFi-Bkg 80.351.

History: Oy Regist
9B, No. 295, off,

s amn Regiater, Gotober,

DFi-Bkg 80.371 Notice of assigmment; address of
customer. The notification of assignment under 5. 422.400,
Stats., shall be addressed to the Jast address fizrnished by any cus-
tomer to the assignor if such address is different from the address
contained in the contract. The same procedure shall be obsgrved
with respect to giving the following notices under the act: Notice
of unilateral deferral, s, 422.204 (8), Stats.; Notice of nonperfor-
manee, §, 422.207 (1), Stats.; Notice of right to cancel, s, 423.203,
Stats.; Notice to cancel property ingtrance, 5. 424.303 {1), Stats.:
Netice of right to cure default, 5. 425.104 (13, Stas,

History: Cr. Register, lune, 1973, No. 210, eff. 7-1-73.

DFI-Bkg 80.38 Restriction on Hability in consumer
lease. A reascnable charge for excess mileage in the case of a
maotor vehicle lease as established by reasonuble standards of the
industry as observed in the relevant market area with respect to the
mileage and the rate per mile shall be considerad a charge for dam-
ages 1o the leased property within the meaning of s. 422412,
Sats., provided that the mileage atlowance and the charge per
excess mile shall be conspicuously stated in the original lease
agreement.

History: Cr. Register, June, 1973, No. 210, eff, 7—1=73,

DFI-Bkg 80.391 Restrictions on security interest;
proceeds. A security interest with respect to a consutner credit
sale as described in s, 422,417 (1), Stats,, may include repair or
replacement parts in the property seld as well as proceeds of the
property subject to s. 409,306, Stats., regarding proceeds,

History: Cr Register, Jane, 1973, No. 210, off. 7~1-73.

DFI-Bkg 80.392 Waivers prohibited; dwelling. For
the purposes of 5. 422419 (1) (&), Stats., the term “dweliing™ shall
include, any garage, shed, bamn or other building on the premises
whether attached or unattached,

History: Cr. Register, June, 1573, No. 214, off, 7-1-73.

DFi-Bkg 80.44 Consumer approval transaction:
duty of customer. In any case where 2 customer gives notice
of cancellation and the merchant fails to perform the merchant’s
obligation pursuant to s, 423.204, Stats., the duty of the customer
under s. 423.205, Stats, to take reasonable care of the goods in the
customer s possession shall cease 44 davs affer notice of cancella-
ien is given,

History: Cr Regist
195G, No. 298, o 1}

june, 1973, No. ZI0, off. 71~73; im., Register, October,

DFi-Bkg 80.61 Cure of default; commencing legal
action. The phrase“commence any action” as used in 5. 425.105
(13, Stags., refers ondy o the commencement of legal proceedings
in a court of law,

History: (r Regisier, June, 1973, Na, 214, off, -

DFi-Bkg 80.62 Cure of default: date of notice and
tender. Forthe purposes of 3. 425,105 (23, Stats., notice of the
custorner’s right te cure a defanlt is deemed given on the date of
matiing end the date of tender of performance shal! be the date of
mailing or personaily detivering the amount of all mpaid instal-
menis, deferral and delinguency charges which are due and
unpald.

History: O Regisre

ydung, §973, Mo, 216, of ) 7111,

DFi~Bkg 80163 Exempt property; garnishee sum-
mons. In crder to assist each employer ju determining and apply-
ing the applicable wage exemption standard, in the case of any
garnishment involving a consumer credit mansaction governed by
8. 425.106, Stats., the garnishee sumumeons should haar the tegend
“Consumer Credit Transaction Gamishee Summonspleced
apposite the identification of parties in the legend and the last
paragraph of the form set forth in 5. §12.04 {2), Siats,, should be
modified to conform with the requirements of 5. 423.106 (1) {a),
Stats,

History: Cr. Regisier, June, 1973, Wo, 210, eff 7173 am. Register, Gotaber,
{980, No. 298, eff. Fi-1-§0,

DFi-Bkg 80.64 Exempt property; medical services.
For the patposes of 5, 425,106, Stts,, the tenn “medical services™
shall inciude the cost of hospital accommodations,

History: Cr. Reglster, June, 1973, No, 210, eff, 7-1-73.

DFi-Bkg 80.85 Exempt property; wages. Where an
emplovee’s pay period is one calendar week or loss, the exempt
wage under 5. 425,006 (1) (a} 2., Stats., shali be equal 1o the
exemption for an employee with the same number of exemptions
paid on a calendar week basis as determined by the formula i% this
section regardiess of the number of hours actually worked by the
employee during such pay period. Where the employee’s pay
period is & multiple of whole calendar weeks {for cxample where
the pay period is every 2 weeks, 3 weeks, or 4 weeks) the exempt
wage is equal to the weekly rate determined by the formula in this
subsection times the number of calendar weeks in such pay
period. Where an employee’s pay period is greater than one calen-
dar week and is other than a multiple of whole calendar weeks {for
example where the pay period is every 10 days, 15 days, or semi—
monthly) the exempt wage is equal to the sum of the exemption
for each calendar week plus an amount equal to one-seventh of
the weekly rate for such employee for each additional day in such
pay period.

Noter Section 425,106 (1) (a) was repealed and recraated by 1993 Wis. Act 80,
There is a0 sub. {13 (a) 2.
History: Cr Regaster, June, 1973, No. 210, eff, 7-1-73.

DFi-Bkg 80.655 Exempt property; subsistence
allowance. The term “unpaid camings” in s. 425.106 ( 1) (a),
Stats., means the customer’s earnings remaining after all deduc-
tions required by law to be withheld. If the subsistence ailowance
described ins. 425,106 (1) (2) 1., Stats., is greater than the allow-
ance described in s, 425.106 (1) (a) 2., Stais., less afl deductions
required by law to be withheld, the cusiomer is entitled o the
exemption described in s. 425,106 (1) (a) 1., Stats.

Note: Seotion 425106 (1) {a) was repealed and recreats Dy 1993 Wik, Act 80,
There is no sub. (13 (a) 1. and 2.
History: Cr, Regisier, October, 1980, No. 298, off, 11~1~0,

DFI-Bkg 80.66 Body attachments, The erm “wamant
as used in 5. 425,113, Stats., refers to warrants issced pursuant fo
8. B16.03, Stats., and does not limit or effect the power of a court
1o issue an order of attachment pursuant to 5. 816,03, tats., where
& person has failed to appear at o supplemental examination,

History: Cr Regiswr, June, 1973, New 210, off, 7173, am, Register, Ovtober,

1B, No. Ne. 33,2

DFi-Bkg 80.67 Voluntary surrender of collateral.
Pursuant fo 5. 425.204, Stats., a creditor may notfy & customer of
his or her right to voluntarily surrender the collutersl. Such &
notice wiil not be considered a reguest or demand pursuant to s,
423204 (3), Stats.

tor, Devenber,

DFi-Bkg 80.68 Nonjudicial enforcement limited:
surrender of collateral, Where a merchant 2t

demands the raturn of collateral, afier providin sy with
totice of default and opportunity o care as reg 425103,
Sats., a refease of the collateral by the customer 15 not a surrender

Regester, fung, 2004, No. 582
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under ss. 425.204 (3}, and 425206 (1) {a), Stats, if the merchant;
1} fails to provide a notice to the customer which clearly informs
the customer of the right to a hearing on the issue of defauit before
any repossession; 2} misrepresents any material fact or state of the
taw to the customer; or 3} violates any provision of ¢k, 427, Stats,
The notice contained in s, 425,105 (1), Stats., {5 not reguired if the
cofmfemi hab Bun a’mﬁ Gmd by the customer,

Hegister, Colober,
el 8+ 1-82; corres-
993 Mo, 4485,

DFi-Bkg 80.69 Restrictions on deficiency judg-
ments; amount owing. The phrase “amount owing at the time
of default” as used in 5, 425.209, Stats., shall mean the unpaid hal-
ance of the accouni excluding any une arm.d finance or additionai
charges but including any unpaid deferral or deficiency charges,

History: Cr. Register, June, 1973, No. 210, eff. 7-1-73.

DFi-Bkg 80.70 Restrictions on deficiency judg-
ments; repossession. For purposes of's. 425.209, Stats., the
term “repossession” shall include action to recover collateral pur-
suant to s, 425.2085, Stats,, and possession of the collateral as a
result of a surrender of the collateral as described in 53, 425.204
{33 and 423.206 (1} (a), Stats., where such surrender is not a volun-
tary surrender.

Mistery: Cr. Register, June, 1973, No. 216, eff, 7~1-73.

DFI-Bkg 80.71 Restrictions on deficiency judg-
ments; renouncing rights in collateral. Prior to obtaining
the statement of a customer renouncing rights in the collateral pur-
suant o 8. 425.209 (2, Stats., the merchant shall notfy the cus-
tomer by written notice that by signing the statement the customer
waives all rights to recover any surplus that may result from the
sale of the collateral.

History: Cr Regisier, fune, 1973, No. 218, eff. 7-1-73.

DFI-Bkyg 80.80 [nvestigatory powers; merchant's
records. Merchants shall maintak: copies of records of all con-
sumer fransactions subject to the act and all advertisements, print-
ings, displays, publications or distributions the terms of which
relate to the extension of consumer credit in order to permit an
investigation pursuam to s. 426,106, Stais., for a period not less
than that during which a customer may bring an action with
respect to such fransaction or advertisement as limited by s
425,307, Stats.

History: Cr. Register, Juse, 1973, No. 210, eff. 7-1-73.

DFI-Bkg 80.81 Powers of administrator; penalty.
The term “penalty” as used in 5. 426,104 (4! {a}, Stats., is limited
to those starutory penalties referred to in ss, 443.392 (1) (a),
425.303 {1}, 425.304 (1), 425.305 (1} and 426,301, Stats,, and
does not preclude a customer from obtaining judgment for actal
damages sustained.

History: Cr Registey, June, 1973, No. 2H), eff, 7=1-73,

DFi-Bkg 80.82 Powers of administrator; submis-
sion for approval. Acts, practices or procedures provided to the
ac‘mjniqtmmr pursuant to s. 426,104 (4) (by, S:ats., shall be sub-

mitted as follows:

{1} The submission shall be typed or mechanically repro-
duced.

{2} The submission shall include an orfginal and 2 copios sut
mitted by personal delivery, registered mail or certified mail
retarn receipt reguesied;

(3) The submission of & form 1o replece 2 previsusly

mitted form i denote all changes from the p ;
mivied fovm v be approved by underfining or sening mr*h oA
conspitucus mennet those cha: anges on: the submitted forms;

=

Register, June, 2004, No. 582

(4} The submitted form shall be accompanied by a cover leter
explaining the purpose for the form and any changes from a pre-
viously submitted form tc be approved.

History: Co Register, June, 1973, Now 21, off 7175, v and reon Register, July,
$994, No. 463, off. 8194,

DFI-Bkg 80.85 Discrimination on the basis of sex or
marital status; unconscionable conduct., {1} Decrara-
TION OF POLICY. Ifis the declared policy of the state of Wisconsin
that nio person shall be discriminated against in the granting or
extension of any form of credit, or in the capacity or privilege of
obtaining any form of credit, on the basis of the applicant’s sex or
marital status. Such diserimination is hereby declared by the sec-
retary of the department of financial institutions to be unconscio-
nable conduct under authority of 5. 426,108, Stats. The purpose of
this rule is to climinate discrimination in the granting of consumer
credit on ihe basis of sex or marital status and to outline steps by
which merchants can avoid such unlawful conduct. This regula-
tion shali not apply to merchants chartered hy any Wisconsin
administrative agency which issues a regulation prahlbztmg dis-
criminatien in the granting of consumer credit on the basis of sex
or marital status.

{2) UncowscionapLE ConpucT. Discrimination i the exten-
sien of consumer credit by a merchant to a customer on the basis
of the sex or marital starus of the customer shall be an untonscio-
nable credit practice prohibited pursuant to s. 426,108, Stats, Dis-
crimination in the extension of consumer credit on the basis of the
customer’s sex or marital status shall mean any denial of credit,
increase in the charge for credit, restriction on the amount or use
of credit, a different application procedure or the application of
different credit criteria based on the customer’s sex or marital sta-
tus and shall include, but not be limited to:

(2) The application of different crodit criteria resalting in less
favorable treatment in the granting of credit to women,

{b) A requirement that a customer who is contractually Hable
reapply for credit upon a change in name or marital sfatas or 8 fer-
mination of ¢redit 10 & customer wha is contractually liable fol-
lowiryg a change in the customer’s name or marital status without
evidence of an unfavorable change in the customer’s credit wor-
thiness,

(c) A refusal to grant credit to 2 qualified customer in that per-
s0m’s birth—given first name and swname or a birth-given first
name and a combined sumame,

{ d) A requirement that a spouse co—sign the credis application,
debt instrument, or other document %zgncd by the applicant spouse
unless such signature is required by statute or such reguirement is
imposed without regard to sex or marital states on all similarly
qualified customers who apply for a similar type and amount of
credit except that with respect to secured credit the signature of a
spouse on & document necessary to create z valid Hen, convey
clear title or waive inchoate or survivorship righis to property,
may be required where the merchant’s standards of credit worthi-
ness require without regard to the applicant’s sex or marital statiss
security of collateral as a condition of the extension of credit in the
amount requested,

(e} To evaluate any sotrce of income including maintenance,
alimony and child support on any basis other than its amount, its
regularity and the period of receipt as of the date of the application
tegether with any particular factors affecting the lkelihood of
continued payment, and

(I} Reguesting information abour birth contrel practices or
child bearing intentions or capability of any customer or custom-
&1’y spouse

: . The management of each finan-
cial organization ag d..fmczi int ".".E%l&éa! %;“ cach persen

of ergw: qation loensed ander s, 13809, S als., and each credit
card issuer shall adeopt a detailed statemsni o r{;a Fof nondis-
crimination in u(tu:dmg consumer oredit including iz commit-
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Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page,

ment o aveid the specific prohibited practices sot forth in this Teg-
vlation. This statement of pelicy shall be available to amy
custamer upon request at each office where extensions of credit
are made, except that in the case of credit card issuers, the state-
ment shall be furnished upen request of an applicant directed 10
any office from which such cards are issued. A copy of such policy
staternent shall be filed with the office of the secretary of the
depariment of financial institutions wpon reguest by that office.
Such written policy shall he applied impartiglly to cach person
seeking credit,

{4) NOTICE OF ACTION AND RETENTION OF RECORDS. Fach mer-
chant shalf within a reasonable time afier receiving a credit
application notify the customer of action teken on the application
endd shall upon request provide a customer whose application has
been denied with the reasons for such denial, inciuding the fact
that information sapplied by the customer cannot be verified if
that is the case. A record of all reasons for denial or a record of the
denial form number and each alternative therein applied to the
customer along with the credit application and all other refated
documentation shall be retained by the merchant in reasonable
order accessible by reference to the name of the customer, for a
period of 13 months from the date of notice of action on each
credit application.

History: Cr. Regiater, January, 1976, No. 241, eff, 2-1~76; correction made under
5. 13.93 (2mj (b} 7., Stute,, Register, May, 1993, No. 449,

DFI-Bkg 80.86 Unsolicited credit cards; uncon-
scionable conduct, It is an unconscionable credit practice,
pursuant to s. 426,108, Stats., for any credit grantor to issue a

credit card in the name of any person under terms which purport
to create the coamactual lability of that person in ANY manner
inconsistent with s. DFI-Bkg %0.351 unless the person to be held
liable personally requested the creditor to issue the card and open
the account,

Histery: Cr. Register, October, 1980, No. 208, off 11 1~80,

DFI-Bkg 80.87 Sale of credit card numbers; uncon-
scionable conduct. 1t is an unconscionzble credit practice,
pursuant o s. 426.108, Stats,, for any person to sell the eredit card
account sumbers of any other person to another for any purpose,

Histary: Cr. Register, February, 1993, No. 446, o, 3—1-93,

DFI~Bkg 80.88 Auto brokering. Pursuant wo s, 426.108,
Stats,, it is an unconscionable credit practice for any person, who
is not a party or assignee of & party to the lease contract, instalmen
sales agreement or other security agreement, 1o assist in, cause,
arrange or otherwise engage in an actual or purported transfer or
assignment of a motor vehicle, where such transaction is not per-
mitted under the terms of the lease contract, instalment saleg
agreement or other security agreemont,

Histary: Cr. Register, February, 1993, No. 446, eff, 3-{-93,

DFi-Bkg 80,80 Registration fess. The registration fee
required to be paid pursuant to s. 426,202 (hm), Stats., shall be
0.006% of the year—end balance, as defined in 5. 426,202 {1} ()
3., Stats,, except the fee shall not be less than $25 nor greater than

$2,800.
History: Emerg. er eff. 12-3-6G1; CR 62001 ¢ Register Apri 2002 No, 856,
off, S-1-02.

Regivey, June, 2004, Ne. 552
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SUBCHAPTERI

SHORT TITLE, CONSTRUCTION, GENERAL PROVI-
SIONS

421101 Short titte. Chapters 421 to 427 shall be known and
may be cited as the Wisconsin consumer act.
Histery: 1971 c. 238,

421.102 Purposes; rules of construction. (1) Chapters
421 to 427 shall be liberally construed and applied to promote
their underlying purposes and policies.

{2} The underlying purposes and policies of chs. 421 to 427
are!

{a) To simplify, clarify and modernize the law governing con-
sumer fransactions;

{b} To protect customers against unfair, deceptive, false, mis-
leading and unconscionable practices by merchants;

{c} To permit and encourage the development of fair and eco-
nomicatly sound consumer practices in consumer fransactions;
and

{d} To coordinate the regulation of consumer credit ransac-
tions with the policies of the federal consumer credit protection
aot.

{3) 4 reference to 2 provision of chs. 421 10 427 includes refor-
ence 1o a related rule or erder of the administrator adopred under
chs, 421 w0 427.

1 2 1971 ¢ 239 1979 ¢ B9,

swrer act pensilties sre improper when the underiying coniract is tainted with

{flegality. Shea v. Grafe, 88 Wis. 2d S38, 274 N.W.2d 670 {1979

The consumer st ray constitationally regulate sales to residents by out—of~state
mail order retaiter. Aldens, Inc. v. LaFoliete, 552 F.2d 745,

Wisconsin consumer act—a eritical anaivsis. Heiser, 37 MLR 389,

Wiscansin cousumer sct—a freak out? Barreit, Jones, 37 MLR 483,

f\‘r:;zs:ctimz for consurmers ag s and deceptive business. Jefities, 57 MLR
234,

An overview of the Wisconsin consurmer act. Statg, 1973 WEE No. L

Private enforcement of LI aws n Wisconsit, Wakman, WEBE

Wisconzin consutrier or ws before and sfier the conswrer ser, Crig
WLR 334

Usury and the time-price differentinl, 1975 WLE 246,

Mandatory Arbivation of Consnmer Rights Uases. Schneider & Quirk. Wis. Law,
Sept. 2602,

421.103  Applicable law. (1) Unless superseded by the par-
ticlar provisions of chs. 421 w0 427, ohs. 401 1o 411 and the prin-
ciples of faw and equity, including the law relative to capacity to
congract, principal and agent, estoppel, frand, misrepresentarion,
duress, coercion, mistake, bankrupicy, or other validating or
invalidating vause supplement chs. 421 to 427,

{2} Unless terms used fn chs. 421 1o 427 are defined by nart
i ve e meani
defined in chs.

i

wiar provisions of che, 421 w 427, they shall k
given them in che. 407 10 411 and 429, if they
401 to 411 and 429,

{3) Unless superseded by the particular provisions of chs, 421
16 427 parties 10 a consumer transaction have all of the obli gafions,
duties, rights and remedies provided in chs. 401 to 411 which
apply to the transaction.

(4} Chapters 421 to 427 shall not preempt the adminisoration
or enforcement of ch. 100, Conduct proscribed under s. 423,301,
426,108, 426,109 o 426,110 may alse constitute violattons of s.
100.18 or 130,20,

History: 1971 ¢ 239; 1979 ¢. §9, 177; 1991 a. 148, 304, 315, 1995 & 329,

421.104 Construction against implied repeal. Chapters
421 10 427 being 4 general act intended as 2 unified coverage of
the subject matter of such chapters, no part of chs. 421 to 427 shall
be deemed to be impliedly repealed by subsequent legislation if
such construction can reasonably be avoided.

History: 1971 c. 239; 1979 ¢. §9.

421,106 Settlement of claims; agreement to forego
rights; waiver. {1} Except as otherwise provided in chs. 421 to
427, a customer may not waive or agree to forego rights or benefitg
under chs. 421 to 427.

{2} A claim by a customer against a merchant for an excess
charge, other violation of chs. 421 10 427 or civil penaify, or a
claim against a customer for defavlt or breach of a duty imposed
by chs. 421 10 427, if disputed in good faith, may be settled by
agreament.

{3) A claim, whether or not disputed, against a customer may
be settled for less value than the amount claimed.

(4} A settlement in which the customer waives or agrees to
forego rights or benefiss under chs. 427 to 427 is invalid if the
court as 2 matter of law finds the settlement to be unconscionable
at the time it was made. In this regard the court may consider the
competence of the customer as measured by his or her education,
ability to speak and read the langusge of the contract, and s or
her prior consumer experience; any deception or coercion prac-
ticed upon the customer; the nature and extent of the legal advice
received by the customer; and the value of the consideration.

History: 1971 ¢, 23%; 197G ¢ g9

421.107 Effect of chapters 421 to 427 on powers of
organizations. {1) Except as specificaily provided, chs. 421 to
427 preseribe maximum charges for all consamer credit transac-
tions and displace existing limitations on the powers of creditors
based on maximum charges.

{2) Except as specifically provided, with respect to seliers of
goods o services, Tessors of goods, small losn companies,
ticensed lenders. consumer and sales finance companies and com-
mereial banks and trust companies, chs. 421 w 427 displace exis-
ing limitations on their powers hased solely o amomm or duration
of credit,

{3} Except as provided fn sub. €13, chis. 421 10 427 do not dis-
place Emitations on powers of credis tnions, savings banks, sav-

tnofficial text from 03-04 Wis. Stats. database. See printed 83-04 Statutes and 2005 Wis. Acts for official text under s. 35.18
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ings and foan associations or other heift institutions whether orga-
nized for the profit of sharcholders or as musml organizations.

{4} Except as provided in subs. (1) and (2}, ¢hs. 421 1 427 do
nat displace:

(2) Limitations on powers of supervised financial organiza-
tions {s. 421.301 {43)), with respect to the amount of a loan to &
single borrower, the ratio of 2 loan to the value of collateral, the
duration of a loan secured by an interest in land o7 off er similar
restrictions designed 1o protect deposits; or

{b) Limitations on powers an organization is authorized to
exercise under the laws of this state or the United States,

History: 1971 ¢ 239, 1979 ¢, 8%,

421.108 Obligation of good faith, Every agreement or dute
within chs. 421 to 427 imposes an obligation of good fith in its
performance or enforcement. “Giood faith” means honesty in fact
in the conduct o transaction concerned and the observance of rea-
sonable commercial standards of fair dealing.

History: 1571 ¢, 236, 1579 ¢, 89,

SUBCHAPTER iI
SCOPE AND JURISDICTION

421.281 Territorial application. {1} Except as otherwise
provided in this section, chs. 421 to 427 apply to conswmer trans-
actions made in this state and to modifications including refinanc-
ings, consolidations and deferrals, made in this state, of consumer
credit mansactions wherever made,

{2) For the purposes of chs. 421 10 427 , & Consumer transaction
or modification of 1 consumer transaction is made in this state if:

{(a) A writing signed by the customer and evidencing the
abligation or an offer of the customer is received by the merchant
in this state; or

{b) The merchant induces the customer whe is 2 resident of this
staie (o enter into the ransaction by face-to-face solicitation or by
mall or telephone solicitation dirscted to the particular customer
in this state.

{3} With respect to a transaction pursuant o an opes—end
credit plan, chs, 421 0 427 apply if the cusiomer is a resident of
this state and the open-—end creditor or & merchant honoring a
credit card issued by the open—end creditos, is a resident of this
state or fumnishes, mails or delivers the goods, services or credit
fo a resident of this state while the customer is within this state or
receives a writing signed by the customer and evidencing the
fransaction in this state.

{4) Chapter 427 applies 1o any debt collection activity in this
state, including debt coliection by means of mail or telephone
communications directed o customers in this state,

{5) Subchapters [ and I of ch. 423, relating to crediiors’ reme-
dies, including applicable penalties, apply to actions or other pro-
ceedings brought in this ste to enforee rights arising from con-
sumer fransactions or extortionate extensions of credit, wherever
wizide, but conduct, action or proceedings to recaver collateral or
goods subject to a motor vehicle consumer lease shall be governed
by the faw of the state where the coliaterai or goods subject to a
moter vehicle consumer lease are lacated at the time of recovery
wtess the collateral or zoods snbject to a moter vehicle consamer
lease are owned by a Wisconsin resident, who has removed the
eollateral or goods from this state only for purposes of transporta.
fiem o or use in the resident’s employment or for temporsry peri-
ods which do not exceed 13 days,

{8) 1f s consumer ransaction, or modification thereot, is made
tate with 2 customer who s o resident of this state when
saction or modification is made, the foll ng provisions
apply as though the fransaction occurred in this smte;
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{8} A creditor, or asstgnee of the creditor’s rights, may collect
through actions or other proceedings charges only o the extent
permitted by ch. 422; and

(b} A merchant may not enforce rights against the customer to
the extent that the provisions of the agreement violate subch, IV
of ch. 422 or ch. 423.

{7} Except as provided in sub, {4} or (3}, 2 consumer transac-
toil or modification thereof, made in another state with a customer
whe was not a resident of this state when the consumer transaction
or medification was made, is valid and enforceable in this stafe
aceording to {1s ferms te the extent shat it is vabid and enforceable
under the laws of the state applicable to the transaction.

{8} For the purposes of chs. 421 1o 427, the residence of a cus-
tomer is the address given by the customer as his ar her residence
in any writing signed by the customer in connection with 4 con-
sumer transaciion.  The given address is presumed to be
unchanged unzil the merchant knows or has reason to know ofa
aew or different address,

(9} Notwithstanding other provisions of this section:

(a) Except as provided in sub. (4) or {5), ehs. 421 1 427 do it
apply if the customer is not a resident of this state at the tme of
& consuzmer transaction and the parties then agree that the law of
his or her rezsidence applies; and

{b) Chagpters 421 to 427 apply if the customer is a resident of
this state at the time of a consumer fransaction and the parties then
agree that the law of this state applies.

{10} Except as provided in sub. (9), the following terms of a
writing executed by & customer are invalid with respect to con-
suiner transactions, or modifications thereod, ta which chs. 421 ta
427 apply:

{(a) That the faw of ancther state shall apply;

(b} That the customer consents 1o the jurisdiction of another
state; and

{c} That fixes venue.

History: 1971 ¢.239; 1975 ¢, 407,421, 1979 ¢ 85; 1951 5. 316: 1995 &, 329,

Notwithstanding sub. (33, 5. 425206 governed repossession outside of the state
when a contract provided for enforcement wnder the “internal frw” of Wisconsin. First
Wisconsin Nations! Bank of Madison v. Nicolaou, 85 Wis, 24 393, 27 NW.ad 582
(Ct. App. 1978).

A corporation that repossessed the vehicie outside of the state was ant sabject to
the Wisconsin police power, Patrin v Cheyster Credit Carp. 536 F. Supp. 736 (1982}

421.202 Exclusions. Chapters 421 w0 427 do not apply to:
(1} Extensions of credit 1o organizations (s. 421.301 (28)):
{2) Transactions in which all pariies are organizations {s.

421.301 {28}y
{3} Charges for delayed payment and any discount allowed for

early payment in transactions under public utility or cotnmon car-

rier tariffs if a subdivision or agency of this state or of the United

States regulates such charges or discounts, or if sach charges or

discounts are made in connection with the furnishing of electric

service by an ¢lectric cooperative organized and operating on a

nenprofit basis vader ch. 185:

{4} The ceilings on rates and charges of a licensed pawnbroker
if these ceilings are established by statute or ordinance;

{5) The sale of insurance by an insurer, except as otherwise
provided in ch. 424;

{6} Consumner credit transactions in which the amount
financed e¢xceeds 523,000, motor vehicle consumer leases in
which the total Jease obligation exceeds $25,000 or other con-
BUMIST ranssctons i which the cash price exceeds $235,000;

(7} Transactions subject to ¢k, 428;

{8} Transactions in securitiss zocounts or securities tramsac-
lous by or with a broker-dealer, a5 defined in s, 351.62 (3},
licensed under ch. 551 or

(9} Leases of motor vehicles that are not motor vehicle Cone
sumey leases under 5. 421,301 {23m).
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{10) Transactions that are primarily for an agricultural pur-
bose, except that this subsection does not exclude transactions that
are primarily for an agricultural purpose from ch. 427 and except
that this subsection does not exclude credit transactions that are
primarily for an agricuifural purpose from s, 422210,

History: 1971 2391973 ¢ 18; 1975 ¢. 07 1970 ¢ B9 1995 4, J29; 1667 4,
302
_ Consumer vases o

™ s 1l

1y provision of suls, (8). “Amocunt
£y B ;

pooe for property leased.  Americen
d 140, 345 NW2d 527 (0t App, 1984),

¢ price or
er, 118 Wis

421.203 Partial exclusion for governmentally insured
or guaranteed transactions. (1) Consumer credit transac.
tions, not governed by ¢h, 428, which are made, insured or gnaran-
teed by the federal government or any agency thereof, or by any
federal instrumentality chartered under the foderal farm crediz act
of 1971 (PL. 92~1 81; 8% stats. 383; 12 USC 2001 ¢t seq.), or by
the department of veterans affairs shall be subject 1o only those
provisions set forth in sub, {2},

{2} This chapter, ss. 422.203 (2}, 422.305, 422,306, 472 404,
422406 10 422.409, 422411, 422417 and 422.418, ch. 425
except ss. 425,103 to 425,103, and chs. 426 and 427,

History: 1973 ¢ 18, 1979 ¢ 18 1997 4. 302, 2605 2. 22,

SUBCHAPTER 1
DEFINITIONS

421.301 General definitions. In addifion to definitions
appearing in chs. 422 to 427, in chs. 471 to 427

{1) “Actuarial method” means the method, defined by rules
adopted by the administraior, of allecating payments made on a
debt between zmount financed and finance charge, pursuant to
which a payment is applied first to the accummlated finance charge
and the balance is applied to the unpaid amount financed,

{2} “Administrator” means the administrator designated in s.
426.103,

(3} “Agreement” means the bargain of the partes in fact as
found in their language or by implication from other circum-
stances including course of dealing or usage of trade or course of
petformance. Sections 402.202 and 411.202 and any other provi-
sions on parol or extrinsic evidence shali be inoperative to exclude
of limit the admissibility of evidence refating (o agrecments gov-
erned by chs. 421 to 427,

{4} “Agricuitural purpose” means a purpese refated to the pro-
duction, harvest, exhibition, marketing, transportation, process-
ing or manufacture of agricultural products by a person, other than
&n organization, which cultivates, plants, propagaies or nurtures
those agricultural products. “Agricuttral preducts” includes
agricultural, horticultural, vitieuHtural and datry products, live-
stock, wildlife, poultry, bees, forest products, fish and shellfish,
and any products thereof, including processed and manufactured
preducts, and any and all products raised or produced on farms
and any processed er manufactured products thereof,

{5} “Amount financed” in a consumer credit transaction
means the wotal of the following items from which any prepaid
finance charge or required deposit balance has been excluded:

{a} Tn a consumer credit sale, the cash price of the real or per-
sonal property or services, less the amount of any down payment
whether made in cagh er in property traded i, or, in 2 consumer
loan, the amount paid 1o, receivable by or paid or pavable to the
custemer or to another person in the customer s behalf;

(b} In a consumer credit sale, the amoun actually pald or 1o be
paid by the creditor pursuant o an agrecrment with the cusiomer
1o discharge a security #st in or 2 Hen on property traded in:
el

inchuded in par faror by
3 i T

EXLIE O

ey, uge, doswmientary stamp
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2. Amounts actually paid or to be paid by the creditor for reg-
istration, certificate of Htle or license fees; and
3. Additional charges permitied by 5. 422.202,

{6} “Business day” means any calendar day except Sanuday
and Sunday, and excepr the following business holidays: New
Year's Day, Martin Luther King Jr.'s Birthday, Washingion’s
Birthday, Memorial Day, Independence Day, Labor Day, Colum-
bus Day, Veterans Day, Thanksgiving and Christmas.

(7) “Cash price” means the price at which property or services
are offered, in the ordinary course of business, for sale for cash,
and may imclude:

{a} The cash price of accessories ar services refazed o the sale
such as delivery, installation, alterations, medifications and
improvements; and

{b) Taxes, 1o the extent imposed on the cash sale,

{8} “Conspicuous” means that the term or clause is s written
that a reasonable person against whom it is fo operate ought to
have noticed it. Whether a term or clanse is CONSPIcuous oF not is
for decision by the court,

(9) “Consumer credit sale” means a sale of goods, services or
as interest in land to a customer on credit where the debt is payable
in installments or a finance charge is fmposed and includes any
agreement in the form of a bailment of goods or lease of goods or
real property if the bailee or lesses bays or agrees to pay as com-
pensation for use a sum substanzially equivalent to or in excess of
the aggregate value of the goeds or real property involved and it
is agreed that the bailee or lessee will become, or for no other or
a nominal consideration has the option to become, the owner of
the goods or real property apon full compliance with the terms of
the agreement.

{10) “Consumer credit ransaction” mesns & consumer trans-
action between a merchant and 2 customer in which resl or per-
sonal property, services or meoney is acquired on credit and the
customer’s obligation is payable in installments or for which
credit 2 finance charge is or may be imposed, whether such trans-
action is pursuant to an open—end eredit plan or is a fransaction
involving other than open—end credit. The term includes con-
sumer credit sales, consumer loans, consmmer leases and transac-
tions pursuant to open—end credit plans.

(11} “Consumer lease™ means a lease of goods which a mer-
chant makes w0 # customer for a term exceeding 4 months,

Cress Reference: See piso s, DFI-Bkg 86.85, Wis. 2dm, code.

{12} “Consumer loan™ means a loan made by a lender to a cus-
tomer which is payeble in instzallments or for whick a finance
charge is or may be imposed, and includes transactions purseant
to an cpen—end credit plan other than a seller credit card,

{13) “Consumer transaction” means a transaction in which
one or more of the parties is a customer for purposes of that trans.
action.

{14} “Credit” means the right granted by a creditor to a cus-
tmer to defer payment of del, to incur debt and defer it§ peyment
or 1o purchase goods, services or interests in land on & time price
basis.

{18) “Credit card” means arry card, plate, merchandise certifi-
cate, letier of credir, coupon ook or other Jike credit device exise-
ing for the purpose of cbiining money, property, labor or services
on. credit pursuant © an open—end eredit plan,

{18} “Creditor” means a merchant whe regularly engages in
consumer credit fransactions or in artanging for the extension of
consumer credit by or procuring consumer oredit from 3rd per-
S0718.

{17} “Custemer” means a person other than sn organization
{= 421307 (28 whe seeks or acquires real of personal property,
seTvices, money or credit for personal, family or housshoid pur-
poses ar, for purposes of ch, 427 only, for agricuftural purposes.
A person other than 2 customer may agree w be governed by chs.

421 to 427 with respect to sl aspects of a transaction and in such

Unofficial text from 0304 Wis. Stats. databasa,
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event such persan shall be deemed a customer for all pumoses of
chs. 421 to 427 with respect to such transaction
Cross Reference: Seeslso s, DFI-Big 80,08, Wik scm. code,

{18) “Eamings” means compensation paid or pavable o an
individual or for the individual’s sccount for personal services
rendered or to be rendered by the individual, whether denomi-
nated as wages, salary, commission, bonus or otherwise, and
includes periodic payments pursuant to a pension, retirement or
disability program, “Eamings” does not nclude renewal commis-
sions payable to a licensed insurance agent.

{19} “Federal consumer eradit protection act” means the con-
sumaer credit protection act {P.L. 90-321; £2 Stat, 146}, as
amended, and includes regulations issued pursuant to that act.

{20} “Finance charge” means the sum of all charges, payable
directly or indirectly by the customer as an incident ro Cr 85 & con-
dition of the extension of credit, whether paid or payable by the
custorner, the ereditor or any other person on behalf of the Cus-
tomer to the ereditor or to a 3rd party unless the creditor had no
netice or knowledge of the charges paid or pavable to the 3rd
party. The term does not include any charge with respect f0 a
moter vehicle consumer lease. The ferm includes the following
types of charges to the extent they are not permitted additional
charges under s. 422,203, delinquency charges under 5. 422.203
or deferral charges under s. 422.204:

(&) luterest, time price differential ang any amount payable
under 2 discount or other system of additional charges;

(b) Service, transaction, activity or carrying charge;

(¢) Loan fee, points, finder’s fee or similar charge;

{d} Fee for an appraisal, investigation or credit report;

{e) Any charge imposed by a creditor upen another creditor for
purchasing or accepting an obligation of a customer if the cus-
tomer is required to pay any part of that charge in cash, as an addi
tion 1o the obligatien or as a deduction from the proceeds of the
chligation;

{f) Premium or other charge for guarantes of INsurance protect-
ing the creditor against the customer’s default or other eredit loss;

(g} Charges or premiums for credit fife, accident or health
insurance, wriften in connection with any copsumer credit trans-
action to the extent they are not permitted as additional churges
under s. 422,202,

(h) Charges or premiums for insurance, written in connection
with any action against loss of or damage o property ot against
liability arising out of the ownership or use of property to the
extent they are not permitted as additiopal charges under s,
422,202 and

(i) Refund anticipation loan fees,

Cross Relerence: See alsp s DFI-Bkg 8G.07, Wis. adm, code.

{21) “Goods” has the mearing given in s. 409.102 (13 (ks) and
mclades goods not in existence at the time the transaction is
entered into and geods which are or are to become fixtures,

{22} “Lender™ means a merchant regularly engaged in the
business of making consumer loans.

{23) “Loan” includes:

{2} The creation of debt by the lender's payment of or agree~
IR to pay money to the customer or to 3 3ed party for the account
of the customer:

(b} The creation of debt by a credis 1o an scconnt with the
lender upon which the customer is entitled to draw immediately;

(cj The creation of debt pursuant to a credit card or similar
arrangement other than pursuant w z seller credit card:

{d) The forbearance by a lender of debs arising from a foan.

{24} "Merchandise certificate”™ means o writing issued by 5
seller not redeemable in cash and vsabie in its face amount in lleg
of cash in exchange for zoods or services.

{25} “Merchant means 2 person whe regilarly advertises,
distributes, offers, suppiies or deals in real or persomal property,
rvices, mongy or credit it & manner which directiy or indirectly

&
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results In or 15 intendad or designed to result in, lead 1o or induce
a censuiner transaction, The term includes but is not Hmited o g
seller, lessor, manufacturer, creditor, arranger of credit and any
assignee of or successor 1o such person. The term also inchudes
a person who by his or hier oceupation holds himself or herself out
as baving knowledge or skilf peculisr to such practices or fo whom
such knowledge or skill may be attributed by his or her employ-
Ment as an agent, broker or other intermediary.

{25m} “Moter vehicle consumer lease” has the meaning
given for “consumer loase” in s, 429,104 (9.

(28) “Official fees™ means:

{a) Fees and chavges which acaaal by are or acally will be paid
for determining the existence of or for perfecting a security inter-
est related to a consumer credit transaction to the cxtent Hhat such
fees and charges do not exceed those fees and charges preseribed
by law for pavment to puhlic officials; and

(b} Premiums payable for insurance in lien of perfecting a
security interest otherwise required by the creditor in connection
with the consumer credit transaction, if the premium does not
exceed the amount payabie to the insurer and the fees and charges
described in par. () which would otherwise be payable.

(27} (2) “Open—end credit plan™ means consumer credit
extended on an account pursuant to a plan under which:

1. The creditor may permit the customer to make purchases
ot obin loans, from tme to time, directly from the creditor or
indirectly by use of a credit card, check or other device, as the plan
may provide;

2. The customer has the privilege of paying the balance in full
or in instailments;

3. A finance charge may be compited by the creditor from
time to time on an outstanding unpaid balance; and

4. The creditor has treated the transaction s opes—end con-
sumer credit for purposes of any disclosures reguired under the
federal consumer credit protection act,

{b) The term does not include negotiated advances under an
open-end real estate mortgage or a letter of eredit.

{¢} A credit plan shali not be considered an open—end credit
plan, even though it meets the criteria listed in par. {2} 1., 2. and
3., if the creditor treats the transaction as other than open—end
credit for each extension of credit for purposes of any disclosures
required under the federal consumer credit protection act.

{28} “Organization™ means a corporation, government or
governmental subdivision or agency, trust, estate, Hmited Hahility
company, partnership, cooperative or zssociation other than a
cooperative organized under ch. 185 which has gross annual reve-
nues not exceeding $5 million.

{29) “Other than apen—end credit” means consumer credit
other than an epen—end credit plan itself, or other than consumer
credit transactions purstant to ap open—end credit plan, and
inclhudss precomputed transactions.

(30) “Pavsble in nstalments”  means that payment is
required or permitted by agreement to be made in:

(a) Two or mors installments, excluding the down payvment in
& consurer credit sale, with respect 1o an obligation arising from
a consumer credit transaction for which a finance charge is or may
be imposed:

{b) More than 4 installments, excluding the dewn pavment in
& consumaer credit sale, in any other consumer credis fransaction:
or

(¢} Twe or more instaliments if any instaliment other than the

WD payment (s more than twice the amount of any other install-
ment, excluding the down pavment.

{31} “Person” includes 2 narural person, and an organization.

{(32) “Person reluted w0 with respect to & natural person
Eans!

(z} The spouse of the natural person,

Unofficial text from 03-04 Wis. Stats. database. See printed 03
(2} stats. Report errors to the Revisor of Statutes at (608) 266~

~04 Statutes and 2005 Wis. Acts for official text unider 5. 35,18
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{bY A brother, brother—in-law, sister, sister—in—law of the nati-
ral persom

(¢} An ancestor or nes! descendant, by blood or adoption, of
the natural person or that person’s spouse; and

(d} Any other relative, by blood, marrtage or adoption, of the
natural person or that person’s spouse who shares the same home
with the natural persen.

{33} “Person related to” with respect 1o an
means;

{a} A person directly or indirectly controlling the crganization,
controlled by the organization or, who together with the organiza-
tion, is under common control;

(I} An officer or director of the oiganization or & persen per-
forming similar functions with respect to the organization or to 5
person related to the organization:

{e} The spouse of a natural persen related to the organization;
and

(d) A relative by blocd, marriage or adaption of a person
related to the organization whe shares the same home with that
person.

(34) “Personal property” includes but is not limited to goods.

(35) “Precomputed” with respect to 4 consumer credit frang-
action means a conswmer credit transaction, other than a motor
vehicle constimer lease, in which debt is expressed as a single sum
comprised of the amount financed and the fnance charge com-
puted in advance,

{36) “Prepaid finance charge” means any finance charge paid
separately, in cash or otherwise, directly or indirectly to the credi-
tor or with the creditor’s knowledge to anather persen or withheld
by the creditor from the proceeds of the credit extended.

(37) “Presumed” or “presumption” means that the trier of the
issue must find the existence of that which is presumed uniess and
until evidence is introdiced which would support a contrary find-
ing.

{37m} “Refund anticipation foar” menans an agreement under
which & creditor arranges to be repaid for 1 loan directly from the
proceeds of a customer’s income tax refund.

{37r) “Refund anticipation loan fees™ imclude charges, fees or
ather consideration imposed by a creditor for making 2 refund
anticipation loan. “Refund anticipation loan fees” does not
include any charge, fee or other consideration usually imposed by
the creditor in the ordinary course of business for nonloan ser-
vices, such as fees for tax reum preparation or fees for ¢lectronic
filing of tax returns.

{38) “Rerquired deposit balance” means any deposit balance
or any investment which the creditor tequires the customer fo
take, maintain or increase in 2 specified amount or proportion as
a condition to the extension of credit except:

{a} Amounts paid inte an escrow account which are permitted
additional charges under s, 422.202;

{b} A deposit balance which wil] be whoily applied toward sat-
sfaction of the customer’s obli gation in the ransaction;

(¢} A deposit balance or investment which was in existence
prior fo the extension of credit and which is offered by the cus-
tomer as security for that extension of credit: and

(&) A depesit balance or investment which is acguired or estab-
lished from the proceeds of an extension of credit made for that
purpose, which the creditor does not require as a condition fo the
extension of credit, and which is acguired or estaklished at the
written request of the customer,

Uross Reference:r See afsg e, DFi-Big 8009,

(39} “Saie of services” means furnishing or sgreeing 1w fur-
nish services snd inciudes arran ing o have services famished by
snother,

{40} “Security interest” means a roal property mortgage, deed
of trust, seller’s interest in real estate under & land contract, any
interest in property which secures pavment or performance of an

organization

Wis. adin, code,
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obligation under ch. 409 or any other consensual or confessed lien
whether or net recorded.

{41) “Selier credit card” means an amangemont pursuzat {o an
open-end eredit plan in which & person gives {0 a customer the
privilege of using a credit card, or other credit confirmation or
identification primarily for the parpase of purchasing or leasing
goods ot services from that person, a person related to that person
or athers liconsed or franchised to do business under that person’s
business or trade name or designation.

{42} (a) “Services” inclades:

L. Work, labor and other personal services;

2. Privileges with respect to transpertation, hotel and restau-
rant accommodations, education, enterfaipment, recreation,
physical culture, hospital accommodations, funerals, cemetary
accomumodations, and the [ike; and

3. Insurance provided in connection with a consumer credit
fransaction,

{b} “Services” does not include any services of common carri-
ers if the tariffs, rates, charges, costs or expenses of such common
cattiers are required by law to be filed with or approved by the fed-
eral govemnment or any official, department, division, commis-
sion or agency of the United States,

{43} “Supervised financial organization” means a person:

(a) Organized, chartered or holding an authorization certificate
under the laws of this state or of the United States which authorize
the person to make loans and to receive deposits, including a sav-
ings, share, certificate or deposit account; and

{b} Subject to supervision by ar official or agency of this state
ot of the United States.

{43m} “Total leasc obligation” means the sum of all of the fol-
lewing with respect to a motor vehicle consumer lease:

{a) All scheduled periodic payments under the lease,

(b} Capitalized cost reduction, as defined in s, 4209.104 (6}

{44) “Transaction” means an agreement between 2 or more
persons, whether or not the agresmenit is a contract enforcesble by
action, and includes the making of and the performance pursuant
to that agreement.

History: 1971 ¢. 238; 1973 . 3; 1975 ¢ 307: 1979 ¢, ta,
148, 316, 1993 4. 111, 112; 1995 ¢, 329; 1997 & 302, 1999 4. 1
a 22,

A rent-to-own” trnsaction was a consurer crodit sule even theugh the customer
was ot conractually obliguted to make installment payments. Palncos v, ABC TV
& Btereo Rental, 123 Wis. 2d 79, 365 N.W 24 892 {Ct. App. 1985,

A option to parehase ot the conclusion of a lease for appiiances ata price 2guai
o 1% of the ttal lease payments was a consumer credit sale vnder sub. {9}, Repi—a—
Center, Inc. v. Hall, 181 Wis. 24 244, 316 NW.2d TRY (O App. 1993},

If a Jeusor of porsonat property is bound for a pericd exceeding 4 months, 2 con-
sumer lease under sub. (31} exisfs aven though the lesses may exercize an optien to
purchase the leased goods fess than 4 months afier the beginning of the lense poriod.
LeRakken Rent—to~Own v. WarnesE, 223 Wis. 2d 582, 589 N W.24 473 {Ct. App.
10GE), 98-136%.

To determine if an option price is nominal under sub, 19}, a court may consider
the relation of the aption price to the {enty Feir market value, 23 the relation of tha
sption price to the tofal renfa! prive, 1) the relstionship between fhe opiion price and
the original grice of the goods, or 41 whether fhe lesses has “any fe alterns
fe exercisimg tiw option. LeRBakken Rent-to—Own v. Wirnell, 223
N.W.2d 425 (Cr. App. 19983, 551569,

All Egreement necessary 1o establich tha there is an obi
mets” uider seb. (303, which i regaired for 4
on™ under sub. {10}, must be made hefore & Hing a debtor
L0 pay over time only after uttempts fo ao n futl irave fatled doss ot render the
transaction a consumer oredit fransaction, Dean Medseal Center, S.0, v, Conners,
2000 W App 202, 238 Wis, 24 636, 618 N.W.2d 194, 953597

A person who, slong wits her fia : Hegtio
the subsequent reta
adi 5
Tather of
so for anticipated per
Fhuanclal Company, LL

31473

89; 1983 4. 7, 1997 &
232008 a, 10; 2085

1]
tal, f JE
£, 20604 W App 80,272 W

421401 Venue. {1} The venue for a olaj
COnSUIMEr fansaction of & consumer credic
county:

{a} Where the cu

omer resides of is personally served;

Unofficial text from 03-04 Wis. Stats. database,
(2} stats.
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tb) Where collateral securing a consumer credit transaction is
loczted; or

{c) Where the customer sought or acquirad the property, ser-
vices, money or credit which is the subject of the ransaction or
signed the decument evidencing his or her obligation under the
terms of the frensaction,

{2) When it appears from the return of service of the SUTITIONS
ar otherwise that the county in which the action is pending under
sub. (1) fs not & proper place of trial for such action, unless the
defendant appears and watves the improper venue, the court shall
act as follows:

(a) Exceptas provided in par. (b), if 1t appears that another

Updated 03-04 Wis, Stats. Database
UNOFFICIAL TEXT

county would be 4 proper place of trial, the court shall fransfer the
action 1o that county,

(b)) If the action arises out of & consumer credit transaction, the
court shall dismiss the action for lack of Jurisdiction.

(3} ifthere are several defendanss, and if venue js based on res-
idence, venue may be in the county of residence of any of them.

History: 1883 2. 228, 1357 o 208,

An traproperly vem ‘o arising from 2 consumer credit ramsaction e
siniesed for lnck of ju 1o und b {23k When the court fails to d
the action is invalid. Keit v, Commy Creddit Plan, Inc, 228 Wis, 24 1, 596 N
TEE (1899, $7-3620,

Although vohmrarily dismissed, prosecation of improperiy venued sctions vie-
fated the consuier act, and fhe deferdants wore prevailing parties under s. 423308
entitied to atomay foes. Comrsunity Credit Plan, Inc. v, Jedupsen, I2R Wis, 234 36,
596 NW.2d 799 {1999, 97-0574.

Unofficial text from 03~04 Wis. Stats, tfatabase. See
(2} stats. Report errors to the Revisor of Statutes at

printed 0304 Statutes and 2005 Wis. Acts for official text under ¢, 35.18
(608) 266-2011, FAX 264~6978, http:/fwww.legis state wi.us/irab/
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CONSUMER CREDIT TRANSACTIONS 422.201

CHAPTER 422

CONSUMER CREDIT TRANSACTIONS

SUBCHAPTER]
GENERAL PROVISIONS
Shor title.
Scope.

SUBCHAPTER I
MAXIMUM CHARGES

422.201  Finznce charge for consciier oredit transactions.

422202 Additiony! ¢ 5.

422.203 ATHOE,

422,204 :

422.208  Finance charge on refinancing.

422.206  Finanoe chargs on congolidation,

422207 Advances vo perform agreements of customer,

422288 Right to prepay.

423.209  Rebate on prepayment.

422210 Agricultural credit transactions,

SUBCHAPTER {11

DISCLOSURE AND FORM OF WRITINGS

432,301 Requirements of federal act.

422302 General requirerments and provisiens,

422303 Form requirements other than open—ead or discount,

422304 Prohibition of blank wiitngs.

422305 Notice 1o obligors.

422.386  Receipts; sccounting; evidence of payment.

422.307  Estimates or approximations.

422308 Open—end credit disciosures.

422310 Refund andeipation leans.

SUBCHAPTER Y
LIMITATIONS ON AGREEMENTS AND PRACTICRS

4232 401

422.452 #

AZ2 403 Maximum periods of repayreent.

422484 Assignment of esrnings,

422403 Auwthorization to confess ludgment prohibitad,
432 4068 Negotizble instrumenss,

Imeriocking loans.
422.40%  Notice of sssignment.
422410 Swmiements of complisnce or performance.
22411 Anormey fees
422,412 Restriction on Hability in corsurmer lonse,
422413 Limiwsion on default charges.
422,414 1lse of multiple agreements.
422415 Changes in oper—end credit terms,
4224155 Notlez of termination of Hability,
422416 Referral wansachions prohibitad.
422,417 Restrivtions om security interasts.
422418 Security interesta: comsolidutions; open—end crodit pians.
422419 Waivers prohibited.
422424 Cosigner chargss.
422,421 Variable rate mansaction,
SURCHAFTER ¥
CREDIT SERVICES ORGANIZATIONS
422,507 Definitions.
422502 Registration requirements.
422,503 Prohibited activities.
422504 nformation statement.
422.505  Contracts.
422,306 Waiver.

Cross—reference; See definitions in s, 421,301,

SUBCHAPTER I

GENERAL PROVISIONS

422101 Short title. This chapier shall be known and may be
cited as Wisconsin consumer act—consumer credit transactions.
History: 1971 ¢ 238

422,102 Scope.

transactions.

Fhistory:s 1971 ¢. 239,

Wisconsin consumer sct— eritics) snalysis. Heiser, 37 MLR 389

Wisconsin consumer agi-—a freak out? Barrett, Jones, 57 MLR 483,

Creditor’s responsibilities mnd duties under the Wisconsin consumer act, Mol
brook, Bugge, 1973 WBHR No. 1.

Real estate implications of the Wisconsin consumer act. Horton, 1973 WEB Na,

This chapter applies fo consumer credit

1.
The effect of the Wisconsin contnner act on farm credin Miller, 1973 WBE Ne.

SUBCHAPTERII
MAXIMUM CHARGES

422.201 Finance charge for consumer credit transac-
tions. (1) With respect fo 2 consumer credit transaction other
than one pursuant to an open-end credit plan, the parties may
agree 1o the payment by the custemer of a finance charge not in
excess of thet permitted by subs. (2} and £3).

{2} (a) The finance charge, caleulated acoording to the actuar-
iz method, may not exceed the equivalent of the total of the fal-
lowing for & consumer credit transaction entered into on or afer
April &, 1980 and prior 1o November 1, 1981, other than by a fed-
erally chartered or swte-chantered savings and loan assooiation;

1. Eighteen percent per year on that part of the unpaid balance
of the amount financed which is $1,000 or less; and

2. Fifteen percent per year on that part of the unpaid balance
of the amount financed which is more than $1,000.

(b} The finance charge, caleulated according to the actuarial
method, may not exceed the equivalent of the total of the follow-
ing for a consumer credit fransaction entered into prior to April 6,
1980:

1. Eightecn per cent per vear on that part of the unpaid balance
of the amount financed which is $500 or less; and

2. Twelve per cent per vear on that part of the unpaid balance
of the amount financed which is more than $3500.

{bm) L. The finance charge, caleulated according to the actuar-
fal method, may not exceed the greater of the following for & con-
sumer credit fransaction entered into on or afler November 1, 1981
and before November {, 1984;

a. Bighteen percent per year.

b A mate of 6% in excess of the interest rate applicable to
6-manth U.S. rreasury biils as determined under subd, 2.

2. For purposes of subd. 1. b, the interest rate applicable 1o
6~month U.S. treasury bilis for any menth is the average annual
discount interest rate determined by the Iast auction of the hills in
the preceding month, increased to the next multiple of 0.5% if the
average anmal discount interest rate inchudes & fractonal amount.

3. Information regarding the amount of the maximum finance
charge under subd. 1, for any month shall be available ar the office
of the administrator,

(bn) A consumer credit transaciion entered into affer October
31, 1984, 12 not subject to any maximum Hmi on Enance charges.

{3} For licensees under 5. [32.0% and under ss. 218.0107 o
2180162, the finance charge, caloulated sccording o those seg-
tons, may not excead the maximams parmittad in ss. 134
2IB.0101 to 2180163, respectively.

{5} For the purposes of this sect

0%

Unofficial text from 03-04 Wis. Stals. database. See printed 03-04 Statutes and 2005 Wis. Acts for official text under s 3518
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422.201 CONSUMER CREDIT TRANSACTIONS

(2) The finance charge may be calevlased on the assumption
that all scheduled payments will be made when due;

{b} The dollar amount of France charge shall include the pre-
paid finance charge exciuded from the amount financed; and

(c3 The effect of prepayment is governed by the provisions on
rebate upon prepayment under s, 432,209,

{8) For the purposes of this section, the rerm of a consumer
eredit trangaction ather thay one pursuant o an epen—end credit
plan commences with the date the credit is granted or, if goods are
detivered, services performed or praceeds of a loan paid 10 days
ot more after that date, with the date of commencement of delivery
or performance. Differences in lengths of months are disregarded
and a day may be counted as one—thirtieth of & month.

(7} Suhject wo classifications and differentiations the merchant
may reasonably establish, the merchant may make the same
fimancs charge on all amounts financed withis a specified range.
A finance charge se made does not violate sub. (2) or (3) as the
case may be if

(2) When applied to the median ameunt within each range, it
does not exceed the maximum permitted by sub. (2) or (3] as the
case may be; and

{b} When applied to the lowest amount within each range, it
does not produce a rate of finance charge exceeding the rate caleu-
lated according to par. (4) by more than 8% of the rate calculated
according 1o par. ().

(B} That portion of the finance chasge consisting of at: amount
equal to a discount of 3% or less of the stted price which is offered
10 induce payment in fyll within a stated period of ime in connec-
tion with & sale of particular goods and services for which credit
is not otherwise available from the merchant shall not be incladed
in the finance charge for the purpose of determining the maximum
rate of finance charge under sub. (2) or {3) with respect to a cus-
tomer who does not pay in full within such time,

{8) Notwithstanding sub. (2} or (3), a merchant may contract
fer and receive a minimum finance charge with respect to a trans-
action other than one pursuant to an open—end credit plan, of not
mote than $5 when the amount financed does not excead 375, or
£7.50 when the amount financed exceeds §75.

(10m) A finznce charge determined by application of a peri-
odic rate shall be determined by applying the periodic rate to one
of the following;

(8) The average daily halance of the account,

{b) The unpaid balance of the account on the last day of the hill-
ing cycle after firs deducting all payments, credits and refunds
during the billing cycle,

{c} The median amount within a spectfied range within which
the unpaid balance as caleulated according fo par. {a) or (b} is
included. A charge may be made under this paragraph only if the
creditor, subject o classifications and differentiations the craditor
nay reasonably establish, makes the same ¢} arge on all balances
within the specified range and if the percentage when applied to
the median amount within the tange does not exceed the charge
resulting from applying that percentage to the lowest amount
within the range by more than 8% of the charge on the median
amount.

{108} Regardiess of the date that an aperr-¢nd credit plan is
entered into, the parties may agree o the pavinent by the customer
of a finance charge at any periodic mte.

{11} Anything o the contrary in this chapter notwithstanding,
with respect to consumer credit sales and consunier loans secured
by veal property and insured or guraranteed by the federal govern-
fuem, oF any sgency of instrumentality thersof, this chapter shaii
not prokibit or Hmit any charges which are required by statules,
rites or regulations of such government, agency of instrumental-

{12my) This section does not apply to conwuner credit sales of
or consumer loans secured by 3 firgt lien on or equivalent security

Updated #1364 Wis, Stats. Database 2
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interest in 1mobile homes as defined in s, 138036 (1) (bm), if the
saies or loans are made on or after Novembher 1, [98].
{13} A violation of shis section is subject to s, 425.360
History: 1971 c. 23% 1673 ¢. 2; 1979 ¢. 10, i5E, )
385 1985 5. 29 1987 &, 1989 2. 36: 1991 g, 3i6;
302 1995 & 9, 14, 53,
Cross Reference: See alse o, DB¥FI-Big §0, Wis, adem, code.
The scape of a ¢ may embra i
fingsweorth v. Amserican Frosnce Comp, £0 % .
The s 3 “DrAnng note af g discount Is not usunous
B VEUTIO
JE N W2 TR (19
Accord end satisfaction s not o delenss 0 & elnim of siey wader the congum
Clark v. Aetna Finance Corp, 115 Wis, 24 581, 240 NW.2d 747 {C4, App. 19

422 202 Additional charges. {1} In addition to the finance
charge permitted by this subchapter, a merchant may bargain for
and receive any of the tollowing additional charges f1 connection
with a consumer cradit transaction:

{ay Official fees and taxes.

{b} Charges or premiums for insurance against loss of or dem-
age 10 property in which the creditor takes a security interest or to
property leased under a motor vehicle consumer lease or against
liability arising ont of the ownership or use of property in which
the creditor takes a security interest or of property leased under a
maotor vehicle consumer Tease, if all of the following conditions
are met:

i. A clear, conspicucus and specific statement in writing is
furnished by the creditor to the customer settin g forth the cost and
term of the insurance if obtained from or through the merchant and
stiting that the customer may choose the person through which the
insurance 15 to be obtained.

2. The creditor mails or delivers ta the customer g notice of
the customer’s right to cancel the insurance obtained from or
through the merchant in accordance with s, 424.304,

(¢} Charges in real property transactions as provided in sub,
{2},

{d) With respect 10 a consumer credit transection which is other
then one pursuant to an open—end credit plan and which is entered
inte: on or after May 17, 1988, a charge not fo exceed $15 for each
check presented for payment to a creditor which is returned unsat-
istied because the drawer does not have an sccount with the dra-
wee, does not have sufficient funds in his or her secount or does
not have sufficient credit with the drawee.

(e} With respect to a metor vehicle consumer lease, any reason-
able fee or charge that is conspicuously disclosed in writing to the
prospective lessee before execution of the motor vehicle con-
sumer lease, is agreed upon by the lessor and lessee and is not pro-
hibited by chs, 421 to 427 and 429,

{2} With tespect 10 a consumer credit transaction which
involves a mobile home fransaction as defined ins 133.056 (1) (c)
or the extension of credit secured by an interest in real property,
the parties may agree to the payment by the customer of the fol
lowing charges in addition to the finamce charge, if they will be
paid o persons not related to the merchant, are reasonable in
amount, bona fide and not for the purpose of circumvention or
evasion of this subchapter:

(2) Fees or premiums for title examination, titie insurance or
similar purpose;

¢b) Fees for preparation of & deed, settioment statement or
other documents;

{¢) Fees for notarizing deeds and other documents;

{d} Appraisal fees; and

{e) Survev costs.

{2m) With respeet to an apen—end credit plan, regardiess o
when the plan was entered into:

{4} A creditor may charge, collect and receive other fess and
charges. in addition 1o the finance charge awthorized under =
are agreed upon by the creditor and the customer
These other fees and charges may mclude periodic membership

ey
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fees, cash advance fees, charges for exceeding a designated credit
limit, charges for fate payments, charges for providing copies of
documents and charges for the return of 2 dishonored cheek or
other payment instroment.

{b) For purposes of 12 USC §5, 1463 (g). 1785 and 18314, hoth
the finance charge under s. 422301 and charges permitied under
pat. {aj are interest and may be charged, collected and received as
interest by a creditor,

{28} (2} A creditor may coniract for and collect from the bor-
rower, or include in the amount financed, any of the following:

I. Charges or premivms for consumer credit imsurance, as
defined in s, 424,201, consisting of consumer credit life insurance,
credit accident and sickness insurance and credit unemployvment
insurance against Ioss of income of debrors resulting from either
labor disputes or invelintary unemployment if st of the following
conditions are met;

a. The inswrance coverage is not required by the creditor and
that fact is clearly and conspicuously disclosed in writin g to the
customer.

b. Any customer desiring the insurance coverage gives a spe-
cific, separately signed, affirmative written indication of the
desire after receiving written disclosure of the cost and term of the
insurance.

2. Charges or premiums for insurance other than insurance
described in subds. 1., 3. and 4., subs. (1) (b) and (2} (a) and s.
421.301 (26) (fy if all of the following conditions are met:

a. The insurance coverage is not required by the creditor and
that fact i clearly and conspicuously disclosed in writing to the
customer,

b. Any customer desiring the insurance coverage gives a spe-
cific, separately signed, affirmative written indication of the
desire afier receiving written disclosure of the cost and term: of the
insurance.

¢. The creditor mails or defivers to the customer 2 notice of
the customer’s right o cancel the insurance in accordance with g,
424.401.

3. Charges or fees for future service contracts or motor club
service confracts if all of the foliowing conditions are met:

4. Membership is not required as a condition of the extension
of credit,

b. The term of the membership does not exceed one vear or
the creditor mails or delivers to the customer a notice of the cus-
tomer’s right to cancel the contract or membership in accordance
with 5, 424.401.

4. Charges or fees for mechanical breakdewn, extended war-
ranty o maintenance service confracts or nsurance if purchase of
the contract or insurance is not required 2s a condition of fhe
extension of eredit.

3. Other charges not constituting finance charges as approved
by written opinion of the administrator or not disapproved under
5. 426.104 {4) (b}

{b) t. Nowwithstanding par. (2}, in a consumer credit fransac-
tion other than one pursuant 1 an open~end credit plan, a crediter
may sell and finance the products described in par {ar 2., 3. and
4. without regard to the limitations contained in those subdivi-
sions or in s, 424,301 {1} to (3} #f the transaction is solely to pur-
chase the products described in par. (a) 2., 2. and 4. and f the frans
action is not evidenced by a credit contract that is signed by the
customer on the same day as z contract evidencin £ any other con-
sumer credit transaction with the creditor.

2. Notwithstanding par. (), in & consumer credit ransaction
parsuant @ an open—end credit plan, a ereditor may sell and
finance the products described in par (&} 2., 3. snd 4. without
segard to the limitations contained in those subdivisions or in s,
424301 if the tansacton is solely to purchase the mroducts
deacribed inpar (2} 2., 2. and 4. and if the transaction is ot evi-
denced by a credit document that is signed by the cusiomer on the

CONSUMER CREDIT TRANSACTIONS 422.203

same day s the document evidencing consummation of the apen—
end credit plan,

3) {a) For purposes of ¢hs. 421 t0 427, any charze nof authos

% p T) T o g

rized by this section shall be considered part of the finance charge.
An additional charge authorized by this section but assessed in g
maner inconsistent with this section is not part of the finance
charge unless, except with respect to the charges under sub. (1},
the creditor requires the charge as an incident to or a condition of
the extension of credit.

(b3} Excep: as otherwise provided in chs. 421 10 427, assessing
an additional charge which is not authorized by this section and
which is not included by the creditor as part of the finance charge,
or which is authorized by this section but assessed i a manner
inconsistent with this section, is a violation subject 1o 5. 423.304.

{c} A merchant may not, in the same transaction, be subject to
the penalty in 5. 138.09 (9) (b), 218.0161 or 425.305 and the pern
alty in 5. 425.304, based on the assessment of the same additicnal
charges,

History: 1971 ¢ 239 1575 ¢, 3, 1975 ¢ 362,371
198% ¢ 45, 314; 1983 &, 349; 1985 q, 29, 234; 1987 4,
328, 329; 1997 p, 252; 1999 a_ 31,

Cross Refercuce: See also s DFE-Bkg 80,263 and 80,264, Wis, 2dm, code.

Legislative Council Note, 1973: [As to sub. (1) (c1] Allows creditors to treat so-
called “mortgage redemption insurance” as im additona! charge. This is insurance
writien on long—tenn obligations, such s mortgages, which would not qualify 33
credit insurance, as that terms i3 defined, because of its tonger terin. The effoct of this
amendment is o aliow promiums for such insurance to be treated s additonal
charges, sinflar fo insurance defined s “credit insurance”, as fong as the amowt iad
term does not exceed the outstanding balance and term of the indebtedness,

[As to sub, (23 (1) (intro.)] Broadens the range of real estate tansactions in which
specified additional charges may be made. As the section reads prior lo the above
armendment, only the creditor holding  first martgige o equivalent security fnterest
may pass on these incidental cherges, which include such Hems zs title examinntion
or lifle insurnnce fees, and fees for deed Preparation, notarizing doswments and
appraisals to the extent that they are susiomarily home by the customer in o cash
transaction, The problem which arises Fom this approach is that these costs are
incurred by other creditors in real estate transactions, but these creditors are nnable
16 treat them in the seme mnnner as the first martgage; fe., pass them oy 10 the cus.
tomer. The change made by this seotion i designed to insure & teeatment of pur-
chase money creditors, regan of the priority of their security interest, creditors
refinancing a first mortgage and creditors Tinancing substantial improvemenits of real
property. [Bill 432-A7

373, 407,422; 1979 ¢, 59,
91093 g Y150 1995,

422.203 Deiinquency charges. {1) With respect to a con-
sumer credii transaction other than one pursuant o an open-end
credit plan, the parties may agree to a delinguency charge on any
instaliment not paid in full on or before the 10th day after its sched-
uled or deferred due date in an amount not to exceed $10 or 5%
of the unpaid amount of the installment, whichever is less,

{2) No delinquency charge may be collected on an insmllment
which is paid in full on or before the 10th day after its scheduled
or deferred due date even though an earlier maturing instatiment
of a delinguency charge on an earlier installment may not have
been paid i full. For purposes of this subsection pavments are
appiied first to current installments and then to delingquent install-
ments,

{2} A delinguency charge under sub. {1 may be collected only
once on an mstathnent however long it remains in default, A
delinquency charge may net be collected for a late installment if,
with respect to that installment, there has been a deferral,

(4} (a} With respect 1o a consamer credit transaction, Inierest
after the final scheduled maturity date may not excsed the greaser
of either 12% per vear or the annual rate of finance charge assessed
an that transaction if the transaction is entered Into on or after
Aprit 6, 1980 and prior 1o November 1, 1981, and may not exceed
the maximum rate permitted by s, 138.0% {1} (&), if the wransaction
is entered into prict to April 6, 1980, bur if such interest is charged
no delinguency charge may be aken on the Sl scheduled install.

1ent,

(¢} Wiih respect to a consumer credit transaction, intores af
the final scheduled maturity date shull not exceed the greatar of
either 12% per vesr or niual rate of fnance charge assessed
on that transaction if the wansaction is entered into on or after
Nevember 1, 1981, but if intersst is charged no delinguency
charge may be taken on the final scheduled instaliment,

it
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{5} A viclation of this section is subject to 5. 425 304,
History: 197] ¢ 239 1970 ¢ 10, 16%: 97 & 302,
A e is required in order to allow fera default
i o deiinquen rge. Burny v Thom, 844 F,

422.204 Deferral charges. (1) With respect to a precom-
puted congumier credit transaction, the pariies may at any time
agroe i writing to a deferral of ali or part of cne or more unpaid
installments, aud the craditor may make and collect 2 charge but:

{} With respect 10 2 precomputed transaction which is sched-
uled to be repaid in substantially equal successive instaliments at
approximately equal intervals, if the deferral is made as of an
installment due date and the pavment datas for all wholly unpaid
instathments are deferred for one or more full installment periods
and the mawnrity is extended fora corresponding period, the defor-
ral charge shall not exeeed the portien of the precomputed finance
charge atribuabie to the final installment of the ori ginal schedule
of payments miuhiphied by the total number of instaliments o be
deferred and by the number of full instaliment periods in the defer-
ment period; or

{b} If the deferral is not made pursuant to par. (a) the deferral
charge shall not exceed the rate previously disclosed to the cus-
femer pursuant to the provisions on disclosure in subch. 111,
applied to the amount or amounts deferred for the peried of defer-
ral caleulated without regard to differences in the lengths of
months, but proportionaily for a part of 2 month, counting ezch
day as one—thirtieth of a month.

(2) A deferral charge may be collected at the time it is assessed
or at any time thereafier.

(3} The deferment period is that period of time in which 1o
payment is required or made by reason of the deferral.

{4} Any payment received at the time of the deferment may be
applied first to the deferra] charge and the remaindey, if any, to the
unpaid balance of the transaction, but if such pavment is sufficient
o pay, in addition to the appropriate delinquency charge, any
installment which is in default, it shall be first so applied, and such
installment shafl not then be deferred or subject to the deferral
charge.

{5} No installment on which a delinguency charge has been
collected shall be deferred or included in the eamputation of the
deferral unless such delinquency charge is refunded to the cus-
temer or credited fo the deferral chasge.

(B} In addition to the deferral charge, the merchant may make
appropriste additionel charges as provided in s, 422.202. The
amount of such charges which is not paid in cash may be added
o the amount deferred for the purpose of calcuiating the deferral.

(7} ¢am) In addition o any requirements of form established
by the administrator, a deferral agreement shall meet all of the fol
lowing requirements:

L. The agreement shall be in writing and signed by the cus-
iomer.

2. The agreement shall incorporate by reference the transac-
tion 1o which the deferral applies.

3. The agreement shall state cach installment or part theraof
in the amount to be deforred, the date or dates ori gmaily pavable
and either the date or dates agreed to become payable for the pay-
ment of the amounts deferred or the periods of deferral,

4. The agreement shall clearly set forth the doliar amount of
the charge for cach insmiiment to be deferred and the toma! detlar
amount to be paid by the customer for the deferral,

(e} This subsection does nof apply to deforral charges made
under sub. {&),

(8) The parties may agree i writing a2 the time of a DIECOI
patted consumer transgetion, refinancing or consolidation that if
an mstathment is not paid within 30 davs after its due date, the
creditor 4t any time may unilaterally zrant 4 deferral and make
charges as provided o this section if a notice s sent to the cos.
temsr 4t jesst 10 daye prior to defermal advisiag the custerser of the
total doliar amount of the deferral charge and the periods of defer-
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ral, but such deferral shall not be allowed if the customer has a
valid claim or defense against the creditor for the payment not
made. Only one such unilateral deferrz! on a coneummer credit
transaction may be made during any 12-month period.
{9) o deferral charge nxay e made for g period after the date
that the creditor elects to accelerate the maturity of the agreement,
{10} A violation of this section is subiect to 5. 425.304,
History: 1971 ¢ 239; 1973 ¢, 3; 1951 o 316: 199 o 85
Cross Reference: See also s, D Big 80.281, Wis, ad
Legislative Council Note, 1973: Clarifies the mea
The referenae ¢ {5} to “'parhial pavment” is phiased in o

cannet e deferred. However, thie is no

change
! charge on the deferment of part of

wys have to be caiculated using the rate of &

e [2. 422,204 {15 (b3, matler thaw por By refi

caleulating the deferral churge using the “unit” method |

¢ iranszetion atherwise qualifies for sueh reatment,

H reference languape added in sub, {6} bas ihe offect of specifying

greater exaptirade those additrenal charges allowable in & defermal shwation B

432-A}

422.205 Finance charge on refinancing. (1) With
fespect w a consumner credit fransaction other than one pursuant
0 an open—ond credit plan, the merchant may by agreement with
the customer refinance the unpaid balance and may bargain for
and receive a finance charge based on the amount firanced result-
ing from the refinancing at a rate not exceeding that permitted in
5. 422261,

(2} For the purpose of determining the finance charge per-
mitted in refinancing, the amount financed resuiting from the refi-
nancing shall constitute the total of the following:

{a) The amount which the customer would have been required
10 pay npon prepayment pursuant to the provisions on rebate upon
prepayment under s, 422.269 on the date of refinancing, except
that for the purpose of computing this amount no Munimum
finance charge under 5. 422.201 (9} shull be allowed; and

(b) Appropriate additional charges wnder s, 422.202, inciuded
for the period of refinancing.

{3) The maximum period for payiments resulting from refi-
nancing under this section shall not exceed the periods provided
n s, 4224603 commencing with the date of refinancing, but the
outstanding balances for the purposes of that section shall be
bused on the ameunt financed resulting from such refinancing.

{4) A violation of this section is subject to 5. 423.304.

Hislory: 1971 ¢ 239, 1979 ¢, 105, 24

422206 Finance charge on consolidation. (1} Ifacus-
tomer owes an unpaid balance to a creditor with respect to a con-
sumer eredit transactjon and becomes obligated on another con-
samer credit transaction or desires o enter into another consumer
credit transaction with the same craditor, the partics may agree to
& consolidation resulting in a single schedule of pavments.

{2) The unpaid balance with respect to the previcus transac-
ton shali be determined under s, 422,205 and the amount financed
resulting therefrom shall be consclidated by adding w it the
amount financed with respect w the subsequent fransaction. The
credltor may contract for and receive a finance charge based on the
aggregate amount financed resulting from conselidation az a rate
not exceeding that permitted by 5. 422.201.

{3} The maximum peried for pavments resulting from consol-
idation under this section shall not exceed the periods provided for
in 5, 422.403 commencing with the date of consolidation but the
cutstanding balances for the pumposes of that section shall be
based on the amount of the consclidated outstanding balance.

{4) A violation of this section is subject to 8. 425304,

History: 1970 ¢ 239

422207 Advances o perform agreements of cus-
tomer. {1) With respect 1o a consumer credit fransaction the par-
ies may, to the extent not prohibited By chs. 421 10 427 and 429,
that the customer will perform certain duties with respent 14
preserving or Insuring cofleteral or goods subject 1 2 modor
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vehicle consumer lease, if such daties sre reasonable in relation
to the risk of loss of or darmage to the collateral or goods, If the
customer fails to so perform the creditor may, i suthotized by the
agreement, pay for the performance of such duties on behalf of the
customer. The amount paid may be added to the unpaid batance
of the customer’s abligation, if, in the absence of performance, the
merchant has made afl expenditires on behaif of the customer in
geod faith and in 2 commercially reasenable manner and the mer-
chant has given the customer written notice of the nonperfor-
raance and reasomable opportunity after such netice to sa perform.

{2} Within a reasonable time after advancing any sums pur-
suant to sub. (1}, the merchant shall state to the customer in writing
the amount of the sums advanced, any charges with respect 1o this
amount and any revised payment schadule and, i the duties of the
customer performed by the merchant pertain o insurance, 2 brief
description of the inswance paid for including the wpe and
amount of coverages,

{3} A finance chazge may be made for sums advanced pur-
suant to sub. (1} at 2 rate not exeeeding the rate stated 1o the cus-
tomer pursuant to the provisions on disclosure in subch. I, or if
no disclosure is required then at the annual rate of finance charge
assessed an that transaction. With respect to an open—end credit
plan the amount of the sdvance may be added o the unpaid bal-
ance of the account and the merchant may make 2 finance charge
not exceeding that permitted by s, 422.201.

{4) A violation of this section is subject to s, 425.304.

History: 1971¢.239; 1979 ¢, 10, 89; 1998 ¢, 325, 1997 a. 302,
Cross Reference: See also 5. DFI-Bkg 80.30, Wis. adny. code,

422,208 Right to prepay. Subject to 5. 422.209 and, with
respect to a motor vehicle consumer lease, s. 420247, the cus-
tomer may prepay in full or in any part, at any time without pen-
alty, the unpaid balance of any consumer credit transaction other
than a transaction secured by a first lien mortgage or equivalent
security interest on real estate with an original term of 10 vears or
more and on which the annual percentage rate disclosed pursuant
o subch, 11T is 10% or jess.
Historg: 1971 ¢. 236, 1895 . 329,

422.20% Rebate on prepayment, (1) Except as provided
in sub. (1m), upon prepayment in full of the unpaid balance of a
precomputed consumer credit transaction, refinancing or conseli-
dation, an athount not less than the uneamed portion of the finance
charge caloulated according fo this section shall be rebated to the
customes. If the total of all rebates, refunds and credits to be paid
to the customer under chs. 421 to 427 is less than $1, no rebate
need be made.

{1m} (a) Ir the event of prepayment under sub. (i}, a mer-
chant may retain a foan administration fee that meers all of the fol-
lowing conditions;

t. The loan administration fee does not exceed 2% of the
amount financed in the precomputed consumer credit transaction,
refinancing or consolidation.

2. The foan administration fee is for 2 consumer loan that is
seeured primarily by an inferest in real property or in 4 mobile
home, as defined in 5. 138.056 (1) (bm}.

(h) Notwithstanding par. {a), if & merchant retains ar v porfion
of a loan administration fee charged on a loan that is prepaid from
the proceeds of 2 new foan made by the same merchant within &
monchs after the prior loan, then the merchan: shall reduce any
loan administration fee on the new loan by the amount of the Toan
administration fee on the prior loan that was retained by the mer-
chant,

{2} {(a} The unewrned pertion of the precomputed finance
charge on consimer credit transactiony repavabie in substantiaity
equal guccessive installments at approximately soual infervals
shall be equal w at least that portion of the finance charge which
the sums of the installment balances of the chiligation scheduled
10 Be outstanding after the insmliment dale nesrest the dute of pre-
payient bears to the sum of all instaliment balances originaily

CONSUMER CREDIT TRANSACTIONS 422209

scheduled to be cutstanding under the obligation, For the purpose
of determining the installment date nearest the date of prepayment
when payments are monthly, any prepayment made on or before
the 15th day following an installment due date shall be deemed 1o
have been made as of the installment due date, and if prepavment
ceeurs on of affer the 16th day it shall be deemed to have been
made on the succeeding installment die date, This method of cal-
calating rebates may be referred 1w a3 the “rule of 787 or “sum of
the digis” method. This paragraph applies to all of the following:
1. Consumer credit transactions entered into before Novern-
1, 1981,

2. Consumer credit transactions having initial tenms of less
than 49 months entered into on or afier November I, 1981 and
before August 1, 1987,

3. Consumer credit transactions in which the amount fnanced
is less than $5,000, which have inftial terms of Jess than 37 menths
and which are entered into on or after August 1, 1987,

(b The uncarned portion of the finance charge on consumer
credit transactions described in par, () is, at the option of the cred-
itor, either of the following;

1. The pertion of the finance charge which is allocable to ail
unexpired payment periods as scheduled or defermed. A payment
peried is unexpired if prepayment is made within 15 days after the
payment’s due date, The unearnad finance chargs is the finance
charge which, assuming ail payments are made as scheduled or
deferred, would be eamed for each unexpired payment period by
applying to unpaid balances of principal, according to the actuar-
ial method, the annual percentage rate disclased to the customer
under subch, 1. The creditor may decrease the anmual interest
rate fo the pext multiple of 0.25%.

2. The finance charge less the amount determined by applying
the anpual percentage rate disclosed to the customer under subch,
11, according te the actuarial method, to the unpaid balances for
the actaal time those balances were unpaid up to the date of pre-
pavment.

(¢} Paragraph (b) applies 1o all of the following:

. Consumer credit ransactions which have terms af 49
months or more and which are entered into afler November 1,
1681 and before August 1, 1987,

2. Consumer credit transactions in which the amount financed
is 55,000 or more and which are entered into on or after August
1, 1987,

3. Consumer credit transactions in which the amount Snanced
is less than 85,000, which have initial terms of 37 months or more
and which are entered into on or afier August 1, 1987,

(3) With respect to other precomputed consumer credit frans.
actions, the administrater may prescribe by rule the refind for-
muia consistent with sub. {2} (a) taking o sccount the rregular.
ity of instalkment amounts and due dates.

(4} {(a) Exceptas provided in par. {h), the unearned portion of
a deforral charge is the deferral charge multiplied by the number
of unexpired payment pericds as of the date of prepayment and
divided by the rotal number of installments deferred.

{b) If'the uncarned finance charge is calculated wder sub, (23
{b). the deferral charge shall be refunded in fuli.

{5} This section does not preciude the collection or retention
by the creditor of delinguency cha rges under s, 422,203 for delin-
quencies or paymenis due prior 1o prepayment.

{6} If the maturity of the obligation is accelerated for any rea-
son and judgment is obtained, the customer is entifled 1o the same
tebate as if payment in full had been made on the date judgment
iz entered against the customer,

(Bm} For purpose of this secten, the finance charge in a
moblle home transaction as defined in s, 128,056 (1) () does noi
include fees, discounts, or other s % 2d by the
governinent national morigage assccintion, the federal national
morigage asaociation, the fad home ioan morigags corpora-

tion or other governmentally sponsored SECOnUary moTigage mar-

her
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ket purchaser of the loan or any private secondary morigage mar-
ket purchaser of the loan whe s ot & person related fo the on ginal
lender.
{7} A violation of this section is subject to 5. 425,304,
History: 19710 23%; 1979 o, 5%; 198 0. 28 g5, 4} 1y 44,51 1987 & 27, 1998 6.
272; 1997 . 302; 1995 1. 8, 53,

422.210 Agricultural credit transactions. {1} Peraaiss:-
BLE FINANCE CHARGES AND FEES. With respect o 2 credit ransac-
tion that it is primarily for an agricultural purpose, a creditor may
not charge, colleot or receive any finance charge or fee unless the
charge or fee is clearly disclosed in writing o the customer and
that is agreed to by the ereditor and the customer.

{2} PENaLYY. A violation of this scction is subjoct 1o s,
425304,

History: 1997 a. 302,

SUBCHAPTER i1
DISCLOSURE AND FORM OF WRITINGS

422.301 Requirements of fedaral act. In addition o the
disclosures required by the faderal consumer crodit protection act,
if any, the creditor shall disciose to the customer to whom credit
is extended the information required by this subchapter. With
fespect 1o every consumer credit sale pavable in installments (s.
421301 (34)) upon which no separate finance charge is stated or
imposed {s. 421.301 (20)) the creditor shall make disclosues in
aceordance with the federal consamer credit protection act, to the
extent applicable, whether or not such act requires such disclo-
sures to be made,

istory: 1971 ¢, 239; 1979 ¢, 1D,

The functions of disclosure regulation in consumer transactions. Whitford, 1973
WL 400,

422,302 General requirements and provisions. {1) The
mformation reguired by this subchapter to be disclosed by the
creditor to the customer to whorn credit is extended:

{a) Shall be made clearly and conspicuously;

(b) Shall be in writing;

(c) Except as provided in s, 422.303 and in rules adopted by
the administrator, need nof be contained in a single writing or
made in the order set forth in chs. 421 1o 427,

{d) May be supplemented by addiziona! information or
explanations supplied by the creditor. but nong shall be stated, uti~
lized or placed so as to miskead or confuse the castomer or contra-
dict, obscure or detract attention from the information required by
this subchapter te be disclosed; and so long as the additional infor
mation or explanations do not have the effect of circumventing,
evading or unduly complicating the information reguired te be
disclosed by this subchapier; and

{e} Need be made only to the extent applicable and only as e
those items for which the creditor makes separate charge to the
customer.

(2} The creditor shalt disclose all information required by this
subchapter before the fransaction is consummated; such disclo-
sures may be made on the face of the wiiting evidencing the trans-
action,

(3} Before any payment is dae, the creditor shall firnish the
customer with an exact copy of each instrument, document, agree-
ment and contract which Is signed by the customer and which evi-
dences the customer’s obligation. If'there is more than one cus-
wmer. delivery of copies of the documents o one of them
constitizg compliance with this fion.

{(#) Anyiiing to the contrary in chs, 421 1o 427 notwithst
. the sale of inswrance under ch. 424 shall not be consid
safe requiring separate disclosure ofher than as provid
422202 41

Mistaryr 1571 0.0 23% 1970 0. 18, 35,
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the cugtomer of 24% #
e aocount provided afier o

tthe merchant was ¢
v Lander, 172 A

of ihy
£t

422,303 Form requirements other than open—end or
discount. (1) In a consurser credit sale other than one pursusni
t an open—end credit plan or a credit sale in which the only
finance charge is 2 prompt payment discount as described in s,
422.201 (8}, the customer’s obligation to pay the total of paymenis
shall be evidenced by a single instrument, which shall include, in
addition to the other disclosures required by this subchapter, the
signature of the selfer, the signanire of the customer, the date on
which it was signed and a deseription of any property the customer
transfers to the seller as a trade—in.

{2} The terms of such instrament evidencing a consumer
credit sale shall be set forth in not less than B-point standard type,
or such similar type as is prescribed in mies adopted by the admin-
istrator, to the extent that larger type is not specifically required by
chs. 421 to 427,

{3) Except as provided in sub. (4), every writing evidencing
the customer’s obligation to pay under a consumer credit fransac.
tion ather than one pursuant to 2n open—end credi plan or a2 motor
vehicle consumer lease, shall contain immediately above or adja-
cent 1o the place for the signature of the customer, a clear, con spic-
uous, printed or typewritien notice in substantially the foliowing
language:

NOTICE TO CUSTOMER

{n)} DO NOT $IGN THIS BEFORE YOU READ THE WRIT-
ING ON THE REVERSE SIDE, EVEN IF OTHERWISE
ADVISED.

(b) DO NOT SIGN THIS IF IT CONTAINS ANY BLANK
SPACES,

{c} YOU ARE ENTITLED TQ AN EXACT COPY OF ANY
AGREEMENT YOU SIGN.

(dy YOU HAVE THE RIGHT AT ANY TIME TO PAY IN
ADVANCE THE UNPAID BALANCE DUE UNDER THIS
AGREEMENT AND YOU MAY BE ENTITLED TO A PAR.
TIAL REFUND OF THE FINANCE CHARGE.

{4) The notice described in sub. {3} (a) is not required when no
werms appear on the reverse side of the writing. The notice
described in sub. (3} {d) is not required with Tespect W 4 consumer
eredit transaction secured by a first lien mortgage or equivalent
security interest on real property, the original term of which is 10
YEars or more.

{5) The creditor shall retain a copy of such writing evidencing
i consumer credit transaction, other than one pursvant o an open—
end credit plan, and of any propesal for a consimer credit transag-
Hion which the merchant has required or requested the customer to
sign and which the customer has signed during contract negoti-
ations, for a period of one vear afier the fast payment scheduled
under the transaction, or one vear after the transaction has been
repaid in full, whichever is sooner. The creditar shall supply the
custormer with copies of such documents upon any demand of the
customaer made within such period; ene copy shali be furnished at
ne charge; and subsequent copies shall be furnished on the condi-
tion that the customer pay the creditor’s reasenable costs of pre-
paring and forwarding the copy. Copies supplied under this sub-
section are in addition W those copies reguired by s. 422 302,

(6) A viclation of this section is subject to &, 425,304,
History: 197 ¢ 236; 1573 ¢ 7

, 197
1

CCHon
2 Custor

msgried m suh, 4

422.304 Prohibition of blank writings. {1} Bvery
evidencing a consumer credit iransaction shall be comploted as to
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ail essential provisions prior to the signing thereof by the parties,
and no ereditor shall induce, encourags or otherwise permit the
custommer 1o sign & writing containing blank spaces which are o
be filled in afier it is signed except for a space provided for the
identifying numbers of goods if not availzhlz af the time of the
transaction. Blanks relating ‘o price, charges or terms of payment
which are inapplicable o a transaction must be filled in a manner
which reveals their inapplicabilivy unless their inapplicability is
clearly and conspicususly indicated,
(2} A violation of this section is subject to 5. 425.304.
History: 1971 ¢. 239,
Cross Reference; See slso s, DF-Brg 8034, Wi adm. sode.

422,305 Notice to obligors. (1) No natural person is ohli-
gated to assume personal liability for payment of an obligation
arising oat of a consumer credit transaction unless the person, in
addition o signing the writing evidencing the consumer credit
ransaction, or a separate guaranty or simifar instrument, also
either receives a copy of cach instrument, docutnent, agreement
and contract which fs signed by the customer and which evidences
the castomer’s ebligation 1o pay, or signs and receives at the time
of signing a separate instrument in substantially the following fan-
ghage:
EXPLANATION OF
FERSONAL OBLIGATION

ta) You have agreed to pay the total of payments under a con-
sumger credit ransaction between ... (name of customer} and ...
{name of merchant} made on ... (date of transaction} for ...
{description of purpese of credit, i.e. sale or loan} in the amount
of §....

(b} You will be Hable and fidly responsible for payment of the
above ameunt even thouph you may not be entitled to any of the
goods, services or loan farnished thereunder.

{c) You may be sued in court for the payinent of the srmount due
under this consumer credit transaction even though the customer
named above may be working or have funds to pay the amount
due.

{d} This explanation is not the agreement under which you are
obiigated, and the guaranty or agreement vou have executed must
be consulied for the exact terms of vour obligations,

{e) You are entitled now, or at any time, to one free copy of any
document you sign evidencing this fransaction,

(f) The undersigned acknowledges receipt of an exact copy of
this notice.

.... {Signature)

{2} The notice must be printed, typed or otherwise reproduced
iz a size and style equal to at jeast 10~point boldface type or such
similar type as preseribed by the administrator, and shall contain
only the matter sbove set forth and the address of the merchant,

{3) This notice shall not be reguired to he given to a merchant
who endorses or is otherwise liable for payment to an assignee or
holder of the sestomer’s obligation.

{4} The notice required by this section shall not sct fo increase
or decrease the labifity of 2 cosigner,

{5) Taking or arranging for a PErson o sign an instrument in
violation of this section is a violation subject to 5. 425.304.

History: 1971 ¢. 234, 1973 e 3, 1979 e 1
Cross Referencer Ses also w. DF-Big 0251, Wiz,

code.

I

422,306 Receipts; accounting; evidence of payment.
{1) The creditor shall furnish the customer, without request, g
written receipt for each payment made i cash, or any other thme
the method of payment does net itself provide evidence of pay-
ment.

{(2) At sny fime after comsummation of a consumer credit
transaction other than one pursuant to an operrend credit plan, the
creditor, upon written request by the customer, shall furnish to the
omey & written statement of the ameunts and specifying the
of payments received and charge imposed, together with
e unpaid balanee ut the timez of the satement. With respect o

CONSUMER CREDIT TRANSACTIONS 422,308

transactions secured by a first lien merigage, or equivalent secu-
rity interest, on real property such stafement need specify only the
dates and amounts of payvments received and charges imposed
during the previous 12 menths, and the unpaid balance remaining
at the time of the statement. The customer shall be entiled o ong
such statement free of charge once every 12 months, Addisional
statemients shali be furnished if the customer pays the creditor’s
reasonable costs of preparing and furnishing the statement,

(3} With respect to an opea-end credit plan, the craditor shall
at any time upon written request by the customer, furnish to the
customer a written statement, which may consist of copies of the
periodic statements furnished to the customer under the plan,
specifying the dates and amounts of purchases or loan credit
extended and payments received during the previous 12 months,
and the unpaid balance remaining 2t the ime of the statement. The
customer shall be entitled to one such swatement at g charge not in
excess of 81 once every 12 months. Additional statements shall
be furnished if the customer pays the creditor’s Teasonable costs
of preparing and furnishing the statement.

(4) Within 45 days after payment by the customer of all sums
for which the customer is obligated under a consumer credit trans-
action other than one pursuant to an open—end credit plan, the
creditor shall give or forward to the customer instruments which
acknowledge payment in full, and refesse of any security interest
when there is no outstanding secared obligation, and farnish to the
customner or the customer’s designee evidence of the releass or
assignment to such designee of any recorded lien on real estate and
termination of any filed financing statement which perfected such
security interest

History: 1971 c. 239; 199! 5. 316.
Cross Refervnce: Ses alsos, DFI-Bkg £0.36, Wis. adin. code.

422.307 Estimaies or approximations. Ifa: the time dis-
closures must be made, an amount or other item of information
required to be disclosed or needed to determine & required disclo-
sure is unknown or not available to the creditor, and 4 reasonable
effort has been made to ascertain it, the creditor may use an esti-
nated amount o approximation of the tnformation, ift

{1) The estimate or approximation is clearly identifiad as
such, is reasonable and is based on the best information availahle
to the credifor; and

{2} The estimate or approximation is net used for the purpose
of circumventing or evading the disciosure requiremnents of this
subchapter.

History: 1971 ¢ 235,

422.308 Open-end credit disciosures. (1) With regard
o every open-end credit plan between 2 creditor, wherever
located, and a customer who is a resident of this state and who s
applying for the open—end credit plan from this state, every
application for the apen-end credit plan, including every applica-
tion contained in an advertisement, shall be appropriately divided
and captioned by its various sections and shall set forth all of the
following:

(2} The annual percentage rate or, if the rate may vary, 3 stafe-
ment that it may do so and of the circumstances under swhich the
Taies may increase, any Hmitations on the increase and the effects
of the increase,

(b} The date or occasion upon which the finance charge beging
te acerue on a wansaction,

() Whether any annual fee is charged and the amoun of the
fzo.

{d} Whether any other charges or fees may be charged, whas
they may be chargad for and the amounts of the charges ot fees.

{2) With regard to every openend eradit plan between a ered-
itor, wherever located, and 2 customer who is & e ent of this

state and who is given the opportunity to enter into an open—end
credit plan while present in any establishment focated i this srare

bt who s rot required o complete an spplication ander sub, {13,
the customer shall be given & notice prior o entering into the

Unofficial text from 03-04 Wis. Stats. database. See brinted 0304 Statutes and 2005 Wis. Acts for official text under s, 35.18
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open~end credit plan. The notice shall be eppropriately divided
and captioned by its various sections and shzll set forth ail of the
information in sub. {13 {a) to (d).

{3) The administrater shall publish an annual creditors” non-
compliznce report on November [. The report shall set forth the
names of creditors that the administrator knows, or reasenably
believes, to have violated this section during the preceding 12
moreths, unless the administrator knows or reasonably belipves
that the viclation or vielations were the resalt of anintentional
good faith error,

{4} A violation of this section is subject to 5. 425.304 unless
the viclation was the result of an unintentional good faith error.

(8) i any part of this section is found unconstitutional with
tegard to z creditor solely or in any part because the creditor is
located outside of dhis state, that part of this section shalf net apply
o any creditor located within this state,

History: 1983 a. 244,
When 2 merchant first informed the customer of 249 mierest (3 be charged of an
Open ACoOuRt i stetements of the aceount provided afier the account was opened, .
wers viciated and the imerchant was onjy entitied to

422302 and subs, (1) ead (2)
imterest under 5. 138,64, Severson Agri-Senvice, Inc. v. Lander, 172 Wis, 2d 269, 293

N.W.2d 238 {C1 App. 1992).

422.310 Refund anticipation loans. {1} Inaddition to any
other requirements under this subchapter, a creditor shall disclose
all of the following in writing to a customer on a form that is signed
by the customer before the customer enters into a refund antios pa-
tion loan:

{a) Any refund anticipation loan fees.

(b} Any charge or foe for efectrouically filing an income tax
return,

{c) The total doil
{a) and (b).

{d] The anticipated |
which the customer will receiv
ceeds.

(2) That the customer may clectronically file an income tax
retin without obtaining a refund anticipation lown,

(f) The anticipared length of time within which the customer
could reasonably expect to receive a tax refund if the income tax
return is filed electronically and the customer does not request a
refund anticipation loan.

(g) That the customer is responsible for repayment of the
refand anticipation loan and refimd anticipation loan fees even if
the income tax refund is not paid or is paid in a lower amount than
was anticipated.

(h} The estimated annual percentage rate, based on the size of
the refund anticipation loan, the refund anticipation loan fees and
the anticipated maturity date of the refund anticipation loan. The
anticipated materity date shall be the date disclosed under par. ().

{2} A creditor may not impose a different fee or charge for
electronically filing an income tax retwrn on & customer who
obtains a refund anticipation loan than the ereditor imposes on a
customer who does not obtain a refund anticipation loan.

{3) A violation of this section is subject to 5. 425,304,

History: 1993 a. 171

i

ar amount of all charges and fees under pars.

ength of time, within 2 business days, by
¢ the refund anticipation loan pro-

SUBCHAPTER IV
LIMITATIONS ON AGREEMENTS ANT PRACTICES
422.401 Scope. This subchapter applies to consumer credif

iransactions.
History: 157

422.402 Balloon payments prohibited. {1} Except as
provided in sub. (1m), no merchant shall enter info an agreement
1o & schedule of payments under which uny one pay-
ment 13 1ot egual or substantislly equal 1o all other DAY IMISHS, OF
ander which the intervals between any consecutive pavmenis dif-
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fer substantially except as permitted in sub. {2} or {3} with respect
o a consumier eredit transaction other than a trapsaction which is
one of the following:

(a) Pursuant to an open—end credit plan,

(b} Not precomputed and on whick the annual percentage rate
disclosed under subch. 127 is less than 16.5% for a consumer eredit
sale in which the seller retains a gecurity inferest in real estate
which is the subject of the sale or any consumer loan, either of
which is entered into on or afier April 6, 1980, and prior to
Novernber 1, 1981, or 12% for any other consumer credit tranaac-
tion,

{1m) No merchant shall enter info an agreement which
requires a schedule of payments under which any one payment is
not equal or substantially equal to all other payments, or under
which the intervals between any conseeutive payments Siffor sub-
stantially except as permitted 1a sub. (I or (3 with respect to 1
consumer credit transaction other than 2 transaction which is une
of the following:

{a) Pursuaznt to an open—end credit plan.

{b) Not precomputed and on which the apmual percentage rate
disclosed under subch. 111 is not more than 18% for & CONSUMEr
credit sale in which the seller refains a security interest in reaf
estate which is the subject of the sale or any consumer lean, either
of which is entered into on or after November L, 1981, and before
November 1, 1984,

{2) The parties may agree to payments that are not substan.
tially equal to other payments or are paid at unegual intervals ift

(a) The customer’s livelihood is dependent upon income that
is seasonal or otherwise not regular, such payments are in accor-
dance with the needs of the customer and a notice in substanzially
the following language is set forth immedi atoly below the custom-
er’s signature in 12—point beldface type, or its equivalent as pre-
scribed by the administrator:

WARNING

The amounts of payments or the dates on which they are pay-
able under this agreement are not equal. Do not sign this paper
unless vou are certain that this payment schedule meets your
needs.

(b) The unequal or irregular payment is part of an agreed down
payment received by the creditor contemporaneously with or
prior to the consummation of the transaction;

() The unequal or irregular payment is part of an agreed down
payment that does not exceed 20% of the cash price, has a due date
not later than the due date of the 2nd instaliment of the transaction
and is excluded from the amount financed upon which the finance
charge is computed, and ¥ is the mutual understanding of the
customer and the creditor that such a pastial payment will be sepa-
rately financed the customer has the right to rescind the transac-
tion without penalty if the customer cannot obtain such scparate
financing;

{d) The unequal or irregular payment is the final scheduled
payment and is less than, or not more than 0% greater than, the
average amount of the other scheduled pavments, if sush ather
paymenis are substantiaily equal; or

{e} The unequal or irregrular payment fs the first scheduled pay-
ment and resulis from the inclusion of interest charged for a first
installment period of not more than 45 days or less than 13 days
as permitted under 5. 138.09 (7Y {cy 2.

{3) In the event that sub, {2} (a) applies, the customer shal)
have the right at any time to refinance the unequal or imregular
installment pursuant w s. 422,205 for refipancing, except that the
rite shail not exceed the rare disciosed in the original transaciion
pursuant ¢ subch, 1I of ch, 422

(4} Taking or arsanging for the customer o sign an insiremen
i vivlation of this section shall be subjeet to g 425,304,

{5} This section does not apply to a mobilo home fransaction
as defined frr 5. 138,036 (11 () mad

Ce on or afier Noventher 1, 195
and before November 1, 1954

1
y 110

i
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{a) The transaction compiies with s. 138.956; or

(b} The unequal or irregular payment is the final scheduled
payment of the tamsaction, and the merchant agrees to refinance
the final scheduled payment at a rte of inferes not in excess of
the rate disclosed pursuant to subch, 11T of oh. 422 by more than
one percent multiplied by the number of 6-month periods in the
term of the immediately prior mobiie home transaciion.

{8} This seetion does not apply ta consumer sredit transac-
tions entered inte on or after November 1, [984,

History: 1971 ¢ 235 1977 ¢ 444: 1975 ¢ 168, 1981 o 45, 1983 &, 36; 1587 o

731891 2 316, 1995 4, 225, 1807 a4 302,

422,403 Maximum periods of repayment, {1} Wih
respect 1o a consumer credit fransaction other than one pursuant
t0 an open-end credit plan or one pursuant to s, 138.09, no mer-
chant shali initially schedule payments o be paid in full:

fa} Over a period of more than 25 months if the ota] of pay-
ments is $700 or less;

(b} Over a period of mors than 37 months if the total of pay-
ments is more than $700, but does not exceed $LA00; or

(e} Over a period of more than 49 months if the total of pay-
ments is more than $1,400, but does not exceed $2,000, unless the
transaction is for the acquisition of or substantial improvement to
real property in which case such period shall not exceed 61
muonths.,

(2) With respect to 2 consumer credit transaction other than
une pursuant to an open—end credit plan or one pursuant to s,
138.09, which is for the purpose of an improvement to real prop-
erty and in which the annual percentage rate disclosed under
subch, III is 15% or less, no merchant may inittally schedule pay-
ments to be paid in full:

(a) Over a period of more than 25 months if the total of pav-
ments is $300 or less;

{b) Over a period of more than 48 months if the total of payv-
ments is more than 3300, but does not exceed $1,000; or

{c} Over a period of mere than 60 months if the total of pay-
ments is more than $1,000, but does not exceed $2,000.

{3} The periods specified in subs, {13 and (2) shall commence
with the date of first payment or when the finance charge begins
to accrue, whichever is earlior,

{4) This section shall not apply to loans made, guarameed or
funded by federal or state agencies and loans mads, guaranteed or
funded by nonprofit educational institutions or foundarions quali-
fying under section 501 () (3) of the internal revenue code, for
purposes of post-high school education.

{4m) This section does not apply to loans made by an adminis-
trative agency within the executive branch estabiished under ch.
i5.

(5) Tuking or arranging for the customer to i gn an instrument
in violation of this section is subject to 5. 425,304,

History: 1671 ¢ 239, 1973 ¢. 3, 4, 243 198 c. 20, 391,

422.404 Assignment of earnings. (1) No merchant shail
take or arrange for an assignment of eamings of the customer for
payment or as security for payment of an obligation artsing out of
a consumer transaction wiless such essignment is revocable at will
by the customer.

{2) A revoosble assignment of earnings made as payment or
as security for payment of an obligation arising out of a consumer
credit transaction, which would otherwise expire under s, 241.09,
shall be deemed to be renewed for 4 term not 1o exceed 6 months
ifs

{ay The original awthorization contained & CORSHOUOUS notice
of the customer’s right to revake:

(b} Prior w expiration, the merchant mails 2 notice 1o the cus-
iouously states that the assignment of earnings

omer which corg
is revocabie, and that it shall continue to ran for not more than 6

additional months, anless the merchant recoive atice of revoca-

tion; and

CONSUMER CREDIT TRANSACTIONS 422.407

{(€) The customer does not revoke the assignment,
{3) A violation of this section is subicct to 5. 4253064,
History: 1971 ¢ 239 1973 ¢ 3,

422.405 Authorization to confess judgment prohib-
ited, (1) No merchant shall take or accept from the customer a
warrant o power of attomey or other autherization for the credi-
tor, or other person acting on the creditor's behalt] 1o confess judg-
ment.
{2} A violatien of this section is subject t0 s, 425305,
History: 1971 ¢ 239, {591 4. 316,

422.466 Negotlable instruments. {1} In aconsumer credit
sale or fease transaction, ne sehier or lessor shall take g negotiable
mstrument {s. 403.104), other than & check, as evidence of the
ohligation of the customer.

{2} In a consumer foan vansaction which constitates an inter-
focking loan (s. 422.408), no creditor shall take a negotiable
instrument (5. 403.104), other than a check, as evidence of the
abligation of the customer,

{3} The holder to whom an instrument issued in violation of
this section is negotiated, notwithstanding that the hoider may
otherwise be a holder in due course of such instrument, is subject
to all claims and defenses of the customer against the payee, sub-
ject to sub. (4).

{4} Such holder’s liability under this section is limited ro:

(a) The amount owing to the holder on such instrument at the
time the holder receives notice of a claim er defense of the cus-
tomer against such payee; plus

(b} Ifthe customer has obtained a Jjudgment against such pavee
and execution with bond is issued within one vear after judgment
and is retarmed unsatisfied, the amount paid by the customer to the
helder before the holder received notice of the claim or defense of
the customer, if such claim is made against the holder within 2
vears after such judgment is returned unsatisfied. Any judgment
againsi the pavee, other than a default judgment, shall be binding
on the helder

{8) Taking or arranging for the custormer to sign an instrument
in violation of this section is subject to s, 425.304,

History: 1971 ¢.239; 1973 ¢, 2; 1991 4, 316,

422.407 Defenses assertable against an assignee.
{1) With respect to a consumer credit fransaction other than g
consumer loan which Is not an interiocking consumer loan (s.
422.408), an assignee of the rights of a creditor is subject to all
claims and defenses of the customer against the assignor arising
out of the transaction notwithstanding an agreement 1o the cone
trary, subject to sub, (2).

(2} An agreement by the customer not to assert against an
assignee a claim or defense arising from a consumer credit frans-
action: is enforceable only by an assignee nof related to the
assignor who acquires the custoimer’s cotitact in good faith and
for value, who gives the customer notice of the assignment 4s pro-
vided in 5. 422 409 and whe, within 12 months after the mailing
of the notice of assignment, has not received notice of the custom.
er’s claim or defense. In the event that sach assignee furthe
assigns the customer’s obligation ‘o another party not elated 1o
the original assignor, in good faith and for value, such party may
enforoe an agreement by the costomer not to assert claims or
defenses, only to the extent that tha: party’s assignor could do so
under this section, and any notice by the customer to the original
or subsequent assignees is effective as o such party. Such good
faitl: assignee's liability under this section is Emited 1o

(2} The amount owing to the assignes with respect ¢
sumer credit ansaction at the time the assignee received not
of & claim or defonse of the cusiomer against the assipnor;

by M the customer hus obmined 2z jadgment aga
assignor amd execution with bond is issued within one ¥
Judgment and s retrned unsatisfied, the amoun: paid by
tomer to the gnee befbre the assignes received notics of the
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claim or defense of the customer, i such claim 18 made against the
assignes within 2 vears after execution s refurned unsatisfied.
Any judgment against the assignor, other than e defaalt judgment,
shall be binding on the assignee.

{2m) (a} In the event that an assignee, who is related to the
assignor or who takes the assignment not in good faith or not for
value, further assigns the customer’s obligation to a subsequent
assignee not related to any prior assignor and who takes the
assignment in good faith and for value, such subsequent assign-
se's Hability is Hmited to that provided for in sub. (2) if the subse-
quent assagnm assignor at the time of the assxgm“n,m o the sub-
sequent assignes gives the notice required in s, 422409 (2}
subject to par. (b).

(b} The notice given under s. 422,409 (2) need not name the

ubsequent assignee. In such cases it shall state that payments
may be made to the assigner, and shall otherwise comply with the
requirements of 5. 422.400 (2}

{3} Any assignee does not dcquir; a customer’s contract in
good faith within the meaning of subs, (2) and (Zm} if the assigne
has knowledge, including knowledge from hig or her course of
dealing with other customers of the assignor or from the assignor
or the assignee’s records, or written netice of vislations of chs. 421
t0 427, of conduct of the kind described in s. 426,108, or of sub-
staptial complaints by such other customers that such assignor
fails or refuses to perform his or her contzacts with such customers
and fails to remedy their complaints,

{4) No term of an agreement may confer upon an assignee
greater immunity from claims and defenses of the customer
against the assignor than is permitted in this section. No term of
an agreement purporting to waive defenses against an assignee is
enforceable unless the agreement makes conspicuous reference to
this section and to the customer’s right 1o assert such ¢laim or
defense against an assignee within 12 months after being fur-
nished a notice of assignment.

(5) Except where execution with bond is returned ansatisfied
under sub. (2) (b} or where the assignor is in bankruptey, receiver-
ship or other imsolvency proceedings or cannot be found within
the state, any claims or defenses of the customer under this section
can only be asserted as & matier of counterclaim, defense to or set—
off againgt a claire by the assignee.

{B) Taking or arranging for the customer to sign an instrument
in violation of this section is subject to s. 425304,

History: 1971 ¢, 239; 1973 ¢. 3; 1979 c. 89; 1991 4. 316,

Legistative Council Note, 1973: Sections 39, 40 and 41 revise s. 422,407 so that
it éiucompssshus s ntended purpose, which is to enable 2 good Tuith wsalgnes of & cus-
tomer’s contract, and his good faith assignees, to enforce an agreement by the cus-
tomer net o raise claing and defenses against assignees of th" confract, once 12
months have passed following the initial good faith assignment.

New 3. 422457 (2, created by this zct, acoomplishes the same resplt i) those
cases w here Ih’“‘ first usxigmnem is made to a related assignes, who further assigns the
faith assignee. This latier arrnngemnent &5 not dealt with
ow {’Pm) algo recognizes existing business patterns f that
signee o service an aceount, aitnougi the contract has been

igned 1o an unrelied good faith assignes. In those cases the good faith
ed the customer has been given

d potice of asyigament, {Bill 432~
422.408 Interlocking loans, {1} The lender in an interlock-
ing consumer Joan 1s subject to the claims and defenses the con-
sumer may have against the selier or lessor m the consumer trans-
action for which the proceeds of the loan are wsed, subject fo sub,
(3%

{2) For purposes of this section, & consumer transaction pur-
suant 1 a seller credit card shall be deemed to be a consumer loan
fransaction if the ransaction ig other than a purchase or lease of
goods or services frem the issusr of the seller eredit card, from g
person related to sach Issuer or from others Heensed or franchised
ter ddo business solely under the business or wade nawe or designa-
tion of such issue

{3} For purposes of this section, & consumer loan ransaction
s “interlocking comsumer loan” if the creditor knows or ha&

1§ an
reason 1o know that ail or a meaningfal part of the proceeds of the
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toan are used fo pay all or part of the customer’s obligations to the
selier or lessor under a consumer sale or lease, and ift

{a} The lender is a person related to the seller or lessor;

{h} The lender supplies o the seller or lessor, or the selier or
lessor prepares, documents used to evidencs the loan, other than
sales slips or drafts used to evidence purchases pursuant o an
open-end credit plan;

{ct The lender divectly or indirectly pays to the seller or lessor
anv commission, finder’s fee or other similar consideration based
upon or measured by the consumer loan;

() The lender has recourse o the seller or lessor for nonpay-
ment of the conswuner loan transaction through a guaranty, mainfe.
nance of 2 reserve aceount or otherwise, but this paragraph shall
not apply to ransactions pursuant to a credit card issued by a
tender not related to the selier or lessor;

{2} The lender has knowledge, including knowledge from the
lender’s course of dealing with other customers of the selfer or les-
sor or from the lender’s records, or written notice of substantial
complaints by such other customers, that such seller or lessor fails
or refuses to perform the seller’s or lessor’s contracts with them
and that such merchant fails to remedy such complaints within a
reasonable time; or

{f) The loan exceads $100, is disbursed directly to the seller or
lessor and is made purguant to 4 eredit card to finance a purchase
from 4 seller’s or lessor’s place of business in this state, if the seller
or lessor has a direct or indirect contractual Telationship with the
issuer permitting the seller or lessor o honor the credit card.

(4) To the extent that a lender under an interfocking consumer
loan is sabject to claims or defenses of the customer against a mer-
chant under this section, the lender’s liability is limited to claims
or defenses arising from the consumer transaction financed by the
proceeds of the lean, and may not excesd that portion of the
unpaid balance of the Joan at the time the lender has notice of the
claim or defense, which the proceeds nsed to pay all or part of the
customer’s obligation on which the claim is based bears 1o the
entire amount financed of the lean, unless the customer has
obtained a judgment against the merchant and execution thereon
has been returned unsatisfied, in which event the lender shall in
addition be liable in a similar manner for the proportionate amount
paid by the eustomer to the lender with respect to the interlocking
consumet loan before the lender received notice of the claim or
defense of the customer.

{5} With respect to a loan which constitutes an interlocking
consumer lvan solely by reason of sub. {3} (f), the lender shall be
tisble as provided in sub. (4) only if the lender receives notice of
the customer’s claim or defense within 12 months after the trans-
action is charged against the customer’s account, and the unpaid
balance of such a loan for purposes of sub. (4) shall be determined
pursuant to the method set forth in s, 422,418,

(6) This section shall not apply to consumer loans extended
for the purpose of acquiring residential real property which are
secured by a first lien morigage or equivalent security interest on

uch property and on which the annual percentage rate disclosed
pursuant to subsh, 11 is less than 12%,
71 239; 1991 & 316,
Hytits under sub, (4) do not H
' oz Code pro 5. .UC G, Jack-
| 507 N.W.2d 287 (Ct. App. 19995, 98~0493.
cking lowns and oredit sand TaRSACHONS, Tecont sat-
eid, 1673 WLR 471

i
Lgatrd under

io the Home hs;:r.,
son v, DeWin, 224

Consumer defenses in intey
wies, poiicies and & propossl. L

422.409 Notice of assignment. {1} The customer is autho-
rized to pay the assignor until the customer teceives notification
of assignment of the rights fo payment pursuant (o & Consurmer
credit ransaction and that payment is © be made to the assignes,
A notification which does not reasonably ideniify the rights
agsigned is ineffective. If reguested by the customer, the assighes
rrast seasonably fumish reasonzble proof that
bean made and unless the assignee does 50 ¢
the assignor.
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(2} The notification of assignmient shall e in writing and  422.412 Restriction on liahility in consumer lease. [n
addressed to the custormer at the cusiomer’s address as stated inthe g conswmer lease, the obligation of a customer upen expiration of
contract, shall be accompanied by a copy of the contract or shall the lease may net exceed the average payment aliocable to a
identify the contract, describe the gocds or services, state the monthly pericd under the lease. This Iimitation does not apply to
names of the assignor and the customer, the name and address of  charges for damages to the leased property occasioned by other
the assignes, the number, amount and due dates or petieds of pay-  than normal use or for other defaul,
ments scheduled to repay the indebtedness and, except in the case History: 1971 ¢. 239: 19%7 4. 342,
of a wansaction secured by a first Hen mortgage or equivalent
security interest for the purpose of the acquisition of 1 dwelling, 422413 Limifation on default charges. (1} Except as
the total of payments. A provision i the assigned coniract that the  provided in sub. {2g), no torm of a writing evidencing a consume
custorner waives or will not assert claims or defenses againstthe  credit trunsaction may provide for any charges as a result of
assignee under s. 822407 (2} shalt not be effective unless the noti- default by the customer other than reasonsble expenses incutred
fication of assignment alse cottains 2 clear and conspicuous state- i the disposition of coflateral or goods subject to & motor vehicle
ment that the customer has 12 months within which to notify the  consumer lease and such other charges as are specifieally autho-
assignee in writing of any complaints, claims or defenses the cus. rized by chs. 421 0 427 and 429,
fomer may have against the assignor and that if the customer does (2g) ™ any consumer credit transaction in which the sollateral
ot give steh notice, the assignee or snb;equeni assignees will o vehicle as defined in s. 240.01 (35), a rrailer as defined
have the tight t enforce the co_{ﬁmcs free of such claims or in s. 340.01 (71), a snowmobile as defined in s, 340.01 (384}, 2
defenses subject 1o chs. 42} 10 427, boat as defined in 5. 30.50 (2), an aitcraft as defined in 5. 114.002

History: 1971 ¢. 239; Bise. 2, 3; 1951 8 3le. - (3}, or a mobile home as defined in s. 138,056 (1) (bm), a writing
Cross Reference: Sce plso 55, DE-Bke 80,36 andd 80.37, Wik adm. code. ’ _' e . *
" evidencing the transaction may provide for the creditor’s TeCovery
422.410 Statements of compliance or performance. ofall of the following expenses, if the expenses are reasanable and
Statements in the form of acknowledgments, certificates of per-  bona fide:

formance or otherwise, signed by the customer, to the effect that (a) Expenses of tking and holding the collateral if paid 1o per-
there has been eompliance with any of the requirements of chs.  sons not related fo the creditor,
421 to 427 or performance by the other party or parties to the trans- (b} Trave! and transportation expenses of the creditor or the

action shall create no presumption that the facts recited in such creditor’s emplovees in taking pessession of the collateral,
REafes S g -
”Ei;?:f?ri ;r!cctr;i' S () 1. If the collateral is not redeemed by the customer under
o1 Fle. 439 1BTY ¢ B, .
’ 8. 425,208, the greater of expenses determined under subd. 2, or
of all of the following expenses of preparing the collateral for sale

422.411 Attorney fees. {1 vided in subs. (2)
! jtormey fees. (1) Except as provided in subs. £ i paid to persons not related to the creditor:

and (Zmj, with respect to & consumer credit transaction no term of

a writing may provide for the payment by the customer of atiorney a. Expenses for cleaning and restoring the appearance of the
fees, collateral, not to exceed $1086,
{2) With respect to a consumer fransaction in which credit is b. Expenses for repair of damage to the coliateral if covered

extended for the purpose of acquiring or re financing the acquisi- by insurance, not to exceed the lesser of any deductible amount or
tion of residential real property, which is secured by a first ien or  $250.

purchase money mortgage of equivalent security interest on such . Expenses for mechanical repairs to the collaferal. not to
property, and on which the annual percentage rate disclosed pur-  exceed $200.

_ . H 6/, o 2 praali a1 .\ . .

suant to subch. 111 is 12% or less, the creditor may contract for the 2. Expenses for any repair to the coliareral which increase the

customar’s payment of reasonable attorney fees actually incurred selling price of the coltateral, not to exceed the amount by which
by the credizor, but the customer shall be ffable for such fees only . selling price is increased because of the repairs, if paid to per-

o Eh? extent: _ ' sons not related to the creditor. The selfing price of the collateral

{a) Such }(335 are payable to @ licensed attorney who is not an before repairs shail e established by any reasonable method, at
employes of the creditor; ané 1o ¢ost to the customer,

(b} Such fees do not exceed 5% of the amount of the judgment {2r) Notwithsianding s. 409,615 {1}, the proceeds of any dis-
entered against the customer, or $100 in the event no judgment is position of collateral referred to in sub. (2g) shall be applied in the
st entered and the dispute is serded prior to judgment. following order to:

{2m) A lender licensed under s, 138,09 muty contract for the {a} Any expenses deseribed in sub. (2g) {a) subject to the

customer’s payment of reasonable atiorney fees zzcmfxi;‘y izi_c‘arred restriction set forth in sub. (2g} (a).
by the licensed lender to foreclose a mortgage or equivalent seeu- by Anv . do .'b.*d : stb. (23 (b suhiee: he
rity interest in residential real property, but the customer is liable f.}‘." n)(, Cﬁp{?ﬁs.{_s f“sm oC In sub. (2g) (b) subject to the
for attorncy fees only if all of the following conditions are sais.  ToStiction set forth in sub. (2g) (b).
Fad: ! (c) Any expenses described in sub. {2g3 (e} 1. subject to the
restrictions set forth in sub. (2g) () 1. (intro.y, in the order, and
subject to the limitations on amounts, set forth in sub. (2g) (¢} L
& foc, orinsub. {2g) (¢} 2., subject fo the limitation described in
that subdivision,

{d} The sausfaction of indebtedness secured by the seoutity
interest under which the disposition of the collateral is made,

{0 Any expenses described in sub. (2g
limitations on ameounts set forth in sub, (2
order set forth fnsub. (2g) (o} Fa e

(a} The fees are pavable tc a Heensed attomey who is pot an
emplovee of the licensed lender.

{b) The fees do not exceed 5% of the amount of the Judgment
entered against the customer, or $100 in the even: a fudgment is
not entered and the dispute 13 settled before Judgment,

(3} Taking or armanging for the customer to sign an nsrement
in visladon of this section is subject tr s, 425,304,

N

(e7 L in excess of the
eyl a toe, in the

}
£

whordi-

CLIONS 86T

{6} The satisfaction of indebredness s
nEle socur rest in the collateral, sub
i 5 (1) (¢} and {2).

g} Payment to the cusiomer.
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422.413 CONSUMER CREDIT TRANSACTIONS
{3} A violay
History: 1971 ¢ 2
1998 & 329 1997

or of this section is subject t . 425,304,
319736 2 1979 ¢ 105 1983 2. 389, 1955 . 3315 1993 @ 368,
2 302; 1089 4 9, 53; 20t &, 10

T A

LR RS

422,414 Use of multiple agreements. {1) No creditor
shall divide or ctherwise encourage the Customer of customears to
become obligated at the sumic time on more than one consumer
loan, more than one consumer credit sale, or one or more inter-
locking conzumer loans {s. 422.408) and consumer credit sale for
the purpose of obtaining a higher rate of finance charge than
would otherwise be permitted under chs. 421 o 427,

{2} Multiple agreements which arise out of substantially the
same transaction shall be presumed fo be in violation of this sece
Hon.

{3} A viclation of this section s subject to 5. 425,305,

History: 1971 ¢ 230; 1979 ¢. §9,

Ehey

422.415 Changes in open—end credit terms. {1) Except
as provided in sub. (2}, no creditor shall make any change in the
terms of open—end credit plans that is adverse to the interests of
the customer with Tespect to any outstanding balances or that
imposes or alters a charge permitted under s, 422 202 {2Zm). For
the purposes of this section, a change shail be presutned to be
adverse if the result thereof is to increase the rate of the finznce
charge or the amount of the periodic payment due. Outstanding
balances shall be determined on the assumption that all payments
shall be credited first fo any finance charges that may be due and
then fo the payment of debts in the order in which the entries to the
account showing the debts were made.

{2} A change that is adverse to the interests of the cusfomer
with respect to cutstsnding balances or that imposes or alters a
charge permitted under s, 422.202 £2m) may be made if any of the
following conditions is met:

{a} The change is required by legislation, regulations or admin-
istrative rules becoming effective after the date of the agreenent
with the customer and the ereditor has mailed or delivered o the
customer written notice disclosing such proposed change not less
than 3 months prior to the effective date of such change or such
fesser period of time as may be available before such change is
required to be made.

(b} The change is made within 3 months of March 1,1973 or
within 3 menths after the repeal or expirtion of any foderal legis-
lation, administrative erder, rule, guideline or regulation, the pur-
pose of which was to fimi or freeze finance charges or other
charges, in effect on March I, 1973, whichever is later.

(¢} The creditor mails or otherwise delivers to the customer a
wittten disclose of the proposed change not less than 90 days
prior to the effective date of such change,

(d) The customer agrees in writing to a change other than a
change made to apply a finance charge permitted by the meatment
of 5. 422.201 (2} by chapter 168, laws of 1979, 10 a balance out-
sianding on April 6, 1980,

{3} Na teren of a writing executed by the customer shall consti-
tute authorization for a creditor to unilaterally make changes in the
terms of the credit plan, which are otherwise prohibited by this
section,

{4} A violatien of this section is subject o 5. 425,304,

Histary: | 235 1979 ¢ 168, 1981 <. 45 5. $1; 1995 . 150; 1093

iy
4224155 Nofice of termination of lfability. {f) In an
open—end credit plan in which more than ene person may be obli-
gated for extensions of credit, any person may erminaie his or her
tiability for future extensions of credit under the plan by giving
writlen notice to the creditor of the persan’s fermination of labil-
ity The person’s lability for furure extensions of credit under the
plan shall continue as 38 extended to, or purchases made by,

" AL
[ St

G71

5]

&

any other person under the plan for 15 business days after the erod-
itor’s receipt of the fermination notice, The termnating person s
iability may not exceed the greater of the reguested and con-

Ieveit
32NN

wder the plan or the balnce cutstanding
ipt of the termination notice plus $500.

tracted for credit
ander the plas on the

o

IO
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(2) Netwithstanding sub. 1}, a person remains Hable for loans
extended to, or purchases made by, the person after giving the er-
mination netice.

History: 1951 ¢ 45,

422.416 Referral transactions prohibited. {1} Wi
respect to & consumer transaction no merchant shall give or offer
@ give & rebate or discount or otherwise pay or offer to pay value
to the customter as an inducement for a consumer fTansaction m
congideration of the customer’s giving to the creditor the names
of prospective customers, or ofherwise aiding the creditor in
entering into a transacton with another customer or, withou!
being limited by any of the foregoing, performing any other act or
the occurrence of any other event, if the cartin g of the rebate, dis-
count or other value is contingent upon the sceurrence of an event
subsequent to the time the customer enters into the agreement.
(2} A violation of this section is subject to . 425303,
History: 1971 ¢, 239; 1901 a. 316,

422.417 Restrictions on security interests. (1) With
Tespect 1o a consummer credit sale a sefler may fake a security inter-
est only im

{a} The property sold;

{b) Goods upon which the property sold is installed or o which
it is snnexed, or goods wpon which the services sold are per-
formed, if the obligation secured is $300 or more;

{c} Real property to which the property sold is affixed, or
which is maintained, repaired or improved as & result of the sale
of the property or services, if the obligation secured is $1,000 or
more; and

(d) Goods of the consumer which were the subject of 2 prior
transaction with the seller which is consalidated {5, 422.206) with
the consumer credit sale, or if the consumer credit sale i3 made
pursuant 1o an opern-end credit plan, goods previousty purchased
by the consumer pursuant to the plan, subject however to s
422418,

(2) With respect to a consumer lease, except as otherwise pro-
vided in 5. 429205 with respect to a motor vehicle consumer
lease, a lessor may not take a security interest in any property
owned or leased by the customer other than the leased goods to
secare the lessor’s obligations under the lease. This subsection
does not probibit a security inferest in a cash security deposit for
a consurer lease of motor vehicles.

(3) With respect to a consumer Joan, in addition to the limiita-
tions on security interests required by 12 CFR 227.13 {d), 12 CFR
3352 (ap{4)or 16 CFR 444.2 (a) 4, if any, a lender may not take
a seeurity interest, other than a purchase MOney security interest,
i

(2} Clothing of the customer and the customer’s dependents
and the following, if they are not fixtures: dining table and ehairs,
refrigerator, heating stove, cooking stove, radio, beds and bed-
ding, couch and chairs, cooking utensils and kitchenwa (e

(2 Real property if the obligution secured is less than 51,000,

(4} A violation of this section is subject o 5, 425,304,

History: 1971 ¢, 239, 197 G7E ¢ 406, 407, 421 1981 ¢. 20, 39%; 1985 o
256; 1989 . 339; 1951 4, 316; §0O1 ?u 302,

MY

422.418 Security interests: consolidations; open~end
credit plans. (1) The parties may agree in @ consolidation
agreement under s, 422.206 that the creditor may secure the con-
solidated obligation by a security interest in property in which the
creditor has an existing security interest as a result of the prior
transaction which is one of these agreed wo become consolidated,

{2} For the purpose of determining the extent to which & con-
solidated obligation is secured after a conselidation of consumer
saies, and afler a consotidation of consumer loans in which one or
more of the loans consolidated is securs by & purchase money
security in in property of the type described in &, 417 (3%
{a), paymenis received by the creditor af slidation agree-
ment are deemned fo have been first applied to the payment of
obligations artsing from the transactions first made. 7o fie sxtent

8458

gy
2 RS
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that obligations are paid pursuant 1o this section, security interests
in Hems of property werminate as the cbligation originally incurred
with respeet to each item is paid,

{3} Payments received by the creditor apon an open—end
credit plan are deemed, for the purpose of defermining the ameunt
of the unpaid balance secured by the varions security interests, to
have been applied first to the payment of finance charges in the
order of their entry to the aceount, and then w0 the payment of the
respective amouats financed in the order in which the entries o fhe
account were made.

{4) If obligations consolidated or financed pursuant o an
open—end credit plan arise from 2 or more transactions made on
the same day, payments received by the creditor are deemed, for
the purpose of determining the amount of the obligation secured
by the various security inferests, to have baen applied first to the
payment of the smallest obligation.

Histery: 1971 ¢ 239; 1973 ¢, 3; 1997 & 302,

422.419 Waivers prohibited. {1) N contract evidencing a
consumer credit transaction may comtain any provision by which:

(2) The merchant or other person acting on the merchant’s
behalf is given autherity to enter the customer’s dwelling or o
comunit any breach of the peace in the course of taking posscssion
of collateral securing the transaction;

(b} The customer waives any right of action against the mer-
chant, or other person acting on the merchant’s behalf, for any
breach of the peace or other iflegal act committed in the course of
taking possession of such coliateral: or

(€} The custemer executes & power of altorney or similar
instrument appointing the merchant, or other person acting on the
merchant’s behalf, as the customer’s agent in the takj ng of posses-
sion of such collateral.

(2) A violation of this section is subject to 5. 425,304,

Histors: 1971 ¢ 239; 199] 2. 316

422.420 Cosigner charges. No term of a writing signed by
a cosigner and made purszant to a consumer credit transaction
may;

(1) Provide for payment by the cosigner of any fees or charges
which could not be imposed upon the customer as patt of the trans-
actiom; or

{(2) Operate to remove from the cosigner any rights or protec-
tions given the customer under chs. 421 to 427,

History: 1973 ¢, 3.

422,421 Variable rate transaction. {1} Derverions. In
this section:

{8} “Approved index” means any relevant index approved by
the administrator that is bevond the control of the creditor and is
verifiable by the customer.

{bj 1. “Consunmation” with respect ta a varizhic rate transac-
tion other than one pursuznt o an open—end credit plan means the
time at which a customer becomes contractually obligated on the
variable rate transaction.

Z. “Consummation”™ with respect to a variable rate ransaction
pursuant to an open-end credit plan means the thme at which a
creditor accepts a customer’s application snd authorizes the cus-
tomer’s participation in the plan or the time at which an amend-
ment o an existing open—end credit plan is accepted by or
becomes binding on the customer under sub, {ilyors 422415

{c) “Variable rate yansaction” means any open-end credit pian
and any consumer credit transaction other than one parsuant to an
open—end credit plan, the terms of which pemnit the rate of finance
charge to be adiusted from e © time during the tenn of the plan
o trangaction other than by an adjustment under 5. 427 415, 3
does not include any consimer Credit transaction the ter
Rich permit only the rates of finunce charge that arp | 5
fied inoany document evidencing the plan or

o

mamenically spec
fransaction.

CONSUMER CREDIT TRANSACTIONS 422.421

{2} VARIABLE RATE TRANSACTIONS PERMITTED. Creditors may
engage in variable rate transactions subject o the conditions and
limitations of this section,

{3} APPROVED INDEX ADJUSTMENTS, {a) Adiusunents b the
rate of finance charge of a variable rate sansaction that are hased
upon changes in an approved index shall be made i accordance
with provisions set forth in the documents evidencing the variable
rate wansaction including provisions specifying afl of the follow-
ing:

t. The method of determining approved index values,

2. The relationship between approved index values and the
rates of finance charge,

The method of implementing the adjustments,
. The frequency of adjustments.

Any Himits on the magnitude of adiustments.

- Any minimum increments of adjustments.

7. The methad of implementing any rounding of the rates of
finance charge.

(b) The provisions under par. (a) 5. may specify limited magni-
tudes of decreases in the rate of finance charge if the provisions
specity limited magnitudes of increases that are at least as restric.
tive.

{c} If'a creditor fails at any time to increase the rate of finance
charge tc the extent permitted by the provisions wnder par. (a3, the
creditor may not carry over and add any pertion of the increase to
any subsequent adjustment. Failure at any time to increase the rate
of finance charge to the extent permitted by the provisions under
par. (a) does not affect in any way the credifor’s right to prospec-
tively reestablish the relationship between appreved index values
and the rates of finance charge in accordance with the provisions
under par. {a).

{4) OTaER ADJUSTMENTS. (a) Adjustments in the rate of
finance charge of a variable rate wansaction that are not based
upon changes in an approved index shall be mads in accordence
with previsions set forth in the documents evidencin g the varigble
rate transaction, including provisions specifving all of the follow-
ing:

1. If based upon changes in an index other thag an approved
index, the method of determining index values.

2. Ifbased upon changes in an index other than an approved
index, the relationship berwsen index values and the rates of
finance charge,

3. The methed of implementing the adiustments.

4. The frequency of adjustments.

5. Any limits on the magnitude of adjustmens,

6. Any minimum increments of adjustments.

7. The method of implementing any rounding of the rates of
finance charge.

(b} The provisions under par. (8} may not specify an increase
in the rate of finance charge In excess of 2% plus any carry over
permitted under par, (d) for each 12-month period commencing
with the consurnmation of the variabie rate ransaction,

{c} The provisions under par. {4} may not spectfy a date for
adjustment that is earfier than 3 months after the date of com.
summation of the variable rafe Tansaction,

{(d) Ifa creditor fails o Increase the rate of fnance charge dus-
ing 8 12-month period uader par. (b} to the extent permitied by the
provisions under par, {a), the inorease may be carried over and
added fo any adfustment in the rate of finance charge otherwise
permitied by the provisions under par. {a} but only during the
succesding 12-month period znd subject to the limimtions of Dar.
(e

(e} The maximum incresse which may be camied over to
succoedimg 1 2-month poriod under p (idy is 1l
between the rate of finance charge as of the sommenc

preceding 12-month period plug 2%

o Bt
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finance charge actually imposed during that [ 2—month period, or
one poercent, whichever is less.

{5) Nomwon. (a) 1. Except as provided in par. (b}, a creditor
shail mail or deliver to the customner written notice of every change
implementing an adjustiment in the rate of finance charge in a vari-
abic rate transaction. The notice shall be mailed o delivered to
the customer at the customer’s last—known address appearing on
the records of the creditor. If the varizhle rare trunsaction involves
more thin one customer, notice given fo any customer satisfics
this requirement.

2. The netice under subd. [, shall be mailed or delivered at
least 13 davs prior to the effective date of the adiustment if the
adjustment is implemented in whole or in part by a change in the
amount of 3 periodic payment, other than the final payment, pre-
viousty disclosed to the customer,

3. The notice under subd. 1. shalf be mailed or delivered not
later than 30 days after the effective date of the adjustment if the
adjustmnent is implemented by any change other than a change
under subd. 2.

{b) 1. The requirements of par. (1} do not apply to a creditor
if the adjustment is made in a variable rate transaction pursuant o
an open—end credit plan that is based upon changes in an approved
index.

2. The requirements of par. (1) do not apply 1o a creditor if the
adjustment is made in a variable rate transaction, other than a
transaction pursuant 1o an open-end credit plan, that is based upon
changes in an approved index if the change does not cause a
change in the amount of a pericdic payment, other than the final
payment, previously disciosed to the customer.

(¢} Hthe final payment in a variable rate transaction, other than
One pursuant 1o an open—end credit plan, exceeds the final pay-
ment disclosed to the customer prior to consumimation by more
than 50% but not less than $3100 as a result of adjustments in the
rate of finance charge during the werm of the variable rate fransac-
tion, the creditor shall give the customer written notice of the estiv
mated gmount of the final payvment at least 90 days but not more
than 180 days prior to the due date of the final payment. The notice
shall be mailed or delivered to the customer at the customer's last—
known address appearing on the records of the creditor. I the vari-
able rate tramsaction invelves more than one customer, notice
given to any customer satisfies this requirement. Notwithstanding
the terms of the variable rate transaction, the final payment shall
not be due until the later of the oviginally scheduled due date or 90
days after mailing or delivering the nofice and the customer shall
not be in default during that period if the customer continues fo
make payments in the scheduled amounts and with the scheduled
frequency in effect immediately prior to the final payment until
the total amount due has been paid in full,

(6} Maxvaun RaTE. {a) For any variable rate transaction,
other than one pursuant to an epen—end credi plan, entered into
before November |, 1984, the maximum rate of finance charge
for any payment period may not exceed the limit set forth in s,
422.201 2 (bmy) as determined on the carfier of the first day of the
payment period or the day notice is given under suh, {5 for the
pavment period.

(¢} The maximum rate of finance charpe established under pat.
{a shall continue in effect for the entire term of the payment
period regardless of any changes fn the firmit set forth in 5. 422 201
(2} (b} during the payment period.

{7} ADRUSTMENTS AFTER MATURITY DATE fa} Notwithstanding
5. 422.203, adiustments in the rate of finance charge based upon
changes in an approved index may continoe to be made after the
final schedaled matarity date i the adfustments are made in accor-
dance with the regairements of sub, { 3} governing adjusiments
made prior to the fina scheduled maturity date.

{b; Notwithstanding s, 4272.203, sdiustments in the rswe of
finanee charge not based tpon an approved index may continue
1w be made after the final scheduled ity date if the adiust
menty gre made in accordange with the regquirements of sub. {43
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governing adjustments made prior to the final scheduled muturity
date, and if the adiustments are not less faverable to the CUStomer
than contemporaneous adjustments made prior to the final sched-
uled maturity dates of similar variable rate transactions between
other customers and the creditorn

{B) CHANGES IN ORIGINAL SCHEDULE OF PAYMENTS, The origi-
nal schedule of payments for variable rate transactions that are
subject w 5. 422.407 shall compiy with the requirements of s.
422,402, Any change made in the original schedule of payments
to implement adjustments under sub. (3} or {4) s not a viclation
of 5. 432,402,

{9) CRANGES IN OPEN-END CREDIT PLANS. Any change made in
the terms of an open—end credit plan o implement adjustments
uader sub, (31 or (4) is not a violation of 5, 422413,

{10} PrepavmenT. Upon prepayvment in fulf of the unpaid bal-
ance of 2 variable rate transaction, an amount not less than the
unearned poriion of the finance charge, if any, caleulated accord-
ing to 5. 422,209 (2) (b) shall be rebated 1o the customer.

{11) AMENDMENTS TO OPEN-END CREDIT PLANS. {a) Parties to
an open-end credit plan entered into before or within 6 months
after September 1, 1984, may agree to an smendment o the plan
in accordance with the requiremetits of sub. (3} 0r (4) to permit the
rate of fnance charge for existing and future belances ‘o he
adjusted from time to time in accordance with the provisions of
this section, only as provided under pars. {b) and {c) or uader s,
422,415,

(by An amendment under par. (a) may be made if the customer
accepts the amendment as provided in par. (c) and if all of the fol-
lowing conditions are met:

L. The creditor gives written notice of the amendment to the
customer by mail, addressed to the customer's last-known
address appearing on the records of the creditor, not more than 60
days and not less than 30 days prior to the cffective date of the
amendment.

2. The notice under subd. 1. provides for accepiance or rejec-
tion by the customer ss provided in either or both of the foltowing:

a. If a self—addressed reply card is enclosed with the notice,
the notice states that the customer accepts the amendment unless
a reply card rejecting the amendment is mailed or delivered to the
creditor by a date specified in the notice which is not ess than 20
days after the date of mailing of the notice,

b, The notice states that the customer aceepts the amendment
if the customer enters into a consumer credit transaction under the
Plan at any time more than 15 days after the date of mailing of the
nofice,

(¢} The customer shal! have accepted the amendment if the
castomier fails to mail or deliver the reply card as provided in the
notice under par. () 2, a., or if the customer enters into & transac-
tion as provided in the notice under par. {b) 2. b,

{(d} 1f & customer reiects an amendment as provided in the
notice under par. (bj 2., the creditor shall permit the customer to
pay existing balances under existing terms and the creditar may
either close the sceount to futtre Tansactions or continge the
account under existing terms.

(12) PanaLty. A violation of this section is subject to s,
425.304, excopt that failure 10 give the notice required under sub.
(5} (e} does net subject a creditor to the penalty provided in s,
425,302 or 425,304,

History: 1992 2 34%; 1985 2. 29; 1987 & 27 1983 4 32E: 1997 a0 307

SUBCHAPTER V
CREDIT SERVICES GRGANIZATIONS

422.501 Definitions. In this subchapter:

{1} “Buver” mesns a natural PEISON of customer who is
ited 1 purchase or who purchases the services of 3 credit sers
organization,
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{tm} “Consumer reporting agency” has the meaning given in
15 USC 1681a (f),

(2} &) “Credit services organization” means a PErson of mer-
chant who, with respect 1o the extension of credit by others, sells,
provides or performs, or represents thar the person will sell, pro-
vide or perform, any of the followin i services in return for the pay-
ment of money or for other vafuable consideration:

b Improving o buver’s credit record, credit history or credit
rating,

2. Armapging for or obtaining an extension of credit fora
buyer.

3. Providing advice or assisiance to a buyer with regard 10
subd. 1. or 2.

(b} “Credit services arganization” does not inciude any of the
following:

1. A person organized, chartered or holding a license or
authorization certificate o make loans or extensions of credit pur-
suant to the laws of this state or the United States and whe 13 sub-
Ject to regulation and supervision by an official or agency of this
state or the United States.

2. A bank or savings and loan association whose deposits or
aceounts are insured by the federal deposit insurance corporation,
or a credit unjon whose deposits or accounis are insured by the
national credit unjon administration,

3. A vonprofit organization described under section 501 {¢)
(3) of the internal revenue code and exempt from taxation under
section 561 (a) of the internal revenue code,

4. A person licensed as an adjnstment service comparny under
5. 218.02 if the person is acting within the course and scope of that
ticense.

3. A person licensed as 2 real estate broker or salesperson
under ch, 452 if the person is acting within the course and scope
of that license.

G. A person licensed 1o practice law in this siate if the person
is rendering services within the course and scope of his or her
practice as an attoruey at law,

7. A broker—dealer or agent licensed under s, 551,31 if the
broker—dealer or agent is acting within the course and scope of that
{icense.

8. A person registered as a morigage banker, loan originator
or mortgage broker under s, 224.72 if the persen is acting within
the course and scope of that registration.

9. A consumer reporting agency, if the consumer reporting
BEENCY is acting within the scope of assembling or evaluating con-
sumer credit information on consumers for the purpose of furnish-
ing consumer reports, as defined in 15 USC 1681a (d}, to 3rd par-
ties.

{3} “Exzension of credit” means the right to defer pavment of
debt or fo incur debt and defer its payment, that 15 offered or
granted for debs that is incurred primarily for personal, family or
household purposes.

History: 1907 . 244 1998 & 27: 1967 . SAE 3p2.
422.502 Registration requirements. {1} A persen may
notact as & credit services organization unless the person has been
issued a certificate of registration from the administrator and the
person has complied with the bond or letter of credit requirements
under sub, (31,

{2} A person desiring to act as 4 credit services organization
shall apply to the administratcr for 4 certificate of registration on
3 form proseribed by the administrater and shall pay the adminis-
faior 2 registration fee of $100,

{3} () A person desiring ‘o acf as a credit services Grganizas
tiom shall obiain a surety bond that is fes: by & surety company
do business in this siae or an i

CONSUMER CREINT TRANSACTIONS 422.504

tion located in this state. The bond or letter of credit shall be i an
amount equal to $25.0060,

(b} The credit services organization shall file & copy of the
bond or letter of credit with the sdminfstrasor,

(¢} The bond or letter of credit shall be in favor of this state for
the benefit of any person who is daraged by a viclation of this
subchapter. The bond or Ietter of credit shall alse be in favor of
any person damaged by a viofation of this subchapter

{d) A person claiming against the bord or letter of credit for
a viclation of this subchapter gy maintain an action at law
againgt the credit services organization and againsi the surety or
financial institation. The ety or financial instimtion may be
ligble only for actual damages and not for punitive damages. The
aggregate lisbility of the surety or financial instisution to all per-
sons damaged by & credit services arganization’s violaton of this
subchapter may not exeeed the amouni of the bond or letter of
credit.

(4) A cenificate of registration as & credit SErvices organiza-
tion expires on December 1 of the even—numbered year after
issuance. A credit services organization may renew a certificate
of registration by submitting to the administrator 4 renewal
application and a 8106 renewal foe on or hefore the expiration dare
of the existing certificate of registration. A credit services orga-
nization shall refile a bond or letter of credit that satisfies sub. {3
as part of the renewal application,

History: 1991 a. 244: 1990 5 &S,

422.503 Prohibited activities. (1} A credit services orga-
nization, and its salespersons, agents and representatives who
offer or sell the services of the credit services organization, may
not do any of the following:

{8) Charge or receive any money or other valuable consider-
ation solely Tor referral of the briyver to a merchant whe will or niay
extend credit to the buyer, if the cradit extended o the buyer iz
upon substanially the same terms as is credit that is available to
the generat publie.

(b) Make, or counse? or advise any buyer to make, any state-
ment which is untrue of misleading and which is known, or which
by the exercise of reasonable care should be known, to be untrue
or misleading, to a consumer reporting agency or 10 any persen
who has extended creditto a buyer or to whom a buyer is appiving
for an extension of credit, with respect 1o a buyer’s credit worthi-
ness, credit standing or credit capacity.

(c) Muake or use any untrue or misleading representations in the
offer or sale of the services of the credit services organization or
engage, directly or indirectly, in any act, practice or course of busi-
ness that operates or would operate as a fraud or deception upon
any person in connection with the offer or sale of the services of
& credit services organization,

{2} A violation of this section is subject to 5. 425,305,

History: 1997 2. 244,

422,504 mnformation statement. {1} Before the execution
of 4 contract ot agreement between the buyer and & credit services
organization or before the credit services OTRATIZAION receives
from the buyer any money or other vajuable consideration, the
credit services organization shaj} provide the buyer a written state-
ment that incindes all of the informasion required under sub, {23,
The credit services erganization shall maintain for a pericd of 2
years an exact copy of the stafement that is signed by the buyer to
acknowledge receipt of the statement,

(2} The information statement under sah, £} shall inclade all
cof the following information:

{a} Notice of the buyer’s right o review any file on the buver
mainfained by 8 consumer reporiing agency; the buyer’s right i
ebtain a copy of that file: the approximare price the buyer ma
charged by consumer reporiing sgency for a copy of e Nl
acd the buyer’s right to obtain a oo v ol

i
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charge from the consumer reparting agency if the bayer requests
the copy within 30 days after the buyer receives notice of a demiat
of credit,

{b} Notice of the buyer’s right to dispute the completeness or
accuracy of any item confained i any file on the buvar maintained
by a consumer reporting AGONCY.

{¢} A deseription of the services to be performed by the credit
services organization for or on behalfl of the buver and the total
amount the buyer will be charged for the services,

{d} Netice of the buyer’s right to procead against the bond or
letter of credit obtained by the credit services organization, a
desctiption of procedires that the buyer is to follow w proceed
against the bond or letter of credit, and the name and address of
the surety company that issued the bond or the name and address
of the financial institution that issued the letter of credit.

{3} A violation of this section is subject to 5, 425,303,

Histery: 1991 a 244,

422.505 Contracts. (1) Every contract between a buyer and
a credit services organization for the purchase of the services of
the credit services organization shall he in wrifing, shall be dated
and shall be signed by the buver, The contract shatl include all of
the following:

(w) A conspicuous statement. in ot less than 10-point bold-
face type and in immediate proximity to the space reserved for the
signature of the buyer, as foliows: “YOU, THE BUYFR, MAY
CANCEL THIS CONTRACT AT ANY TIME BEFORE MID-
NIGHT OF THE $TH DAY AFTER THE DATE OF THE
TRANSACTION. SEE THE ATTACHED NOTICE OF CAN-
CELLATION FORM FOR AN EXPLANATION OF THIS
RIGHT.”

(b} The terms and conditions of payment, including the total
of alt payments to be made by the buyer, whether o the credit ser-
viCes organization or 10 another person.

{c) A description of the services to be performed by the credit
services organization for or on behalf of the buyer, including all
guarantees or promises of full or pastial refunds, and the estimated
date by which such services are o he performed or the estimated
length of dme for performing such services.

{d) The credit services orgamization’s principal business
address and the name and address of its agent in this state, other
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than the department of financial institutions, wha is authorized fo
receive serviee of process.

fe} A conspicuous statement, in not less than 8—point boldface
type, as foliows: “THIS CREDIT SERVICES ORGANTZATION
IS REGISTERED BY THE DEPARTMENT OF FINANCIAL
INSTITUTIONS at ... (insert address).”

{fy Any disclosures reguired undey subch. 1],

(2} (a} The contract shalt be accompanied by a completed
form in duplicate, captioned “*NOTICE OF CANCELLATION®,
which shall be attached to the contract and easilly detachable, and
which shall contain the following statement i not less than
Ho—point type and written in the same langaage as used in the con-
tracth:

NOTICE GF CANCELLATION

You may cancel this contract, without any penaity or obliga-
tion, within 3 days after the date on which the contract is signed.

If you cancel, any payment made by vou under this contract
will be returned within 135 days foliowing receipt by ... (name of
credit services organization) of your canceilation notice.

To cancel this contract, mail or deliver a si gired and dated copy
of this canceliation notice, or any ather wrilten natice, 1o .., fname
of credit services erganization at ... (address of credit gervices
organization), ... (place of business, if different from address) not
tater than midnight ..., {date). I hereby cancel this fransaction.

- {Date)
- (Buyer’s signature)

{b) A copy of the fully completed contract and any other docu-
ment the credit services organization requires the buyer to sign
shall be given to the buyer at the time the contract or document is
signed.

{3} A credit services organization’s breach of a contract under
this section cor of any obligation arising from such a contract is a
viclation of this subchapier,

{4} A viclation of this section is subject to s, 425.305.

History: 1991 a. 244; 1995 a. 27, 216,

422,506 Waiver. {1) A waiver by a buyer of any provision of
this subchapter shall be void and unenforceable, An attempt by
a credit services organization to have a buyer waive any right
under this subchapter is a violation of this subchapter.
{2} A viclation of this seetion is subject to 5. 425,308,
History: 1991 4. 244,
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WISCONSIN CONSUMER PROTECTION ROUNDTABLE

LOCAL GOVERNMENT ACTIONS

Jim Walrath, Volunteer Attorney for Legal Aid Society of Milwaukee, Inc.

" September 21, 2005

1 WHAT ARE LOCAL GOVERNMENTS DOING ABOUT THE PROLIFERATION IN '
THEIR JURISDICTIONS AND THE CONCENTRATIONS OF PAYDAY LENDERS AND
TITLE LENDERS IN PARTICULAR NEIGHBORHOODS?

. MAY A MUNICIPALITY CONSTITUTIONALLY CLASSIFY THESE BUSINESSES AS
“SPECIAL USES,” THEREBY GIVING THE MUNICIPALITY GREATER CONTROL OVER
THE LOCATION AND OPERATION OF SUCH BUSINESSES?

Payday Loan Store of Wisconsin, Inc. v. City of Madison

I WHAT EVIDENCE IS RELEVANT IN DETERMINING WHETHER A SPECIAL USE
PERMIT SHOULD BE GRANTED FOR SUCH BUSINESSES?

Is evidence limited to the land use impacts of such businesses? Aycox d/b/a Loan Max v.
Milwaukee Board of Zoning Appeals

May the municipality consider not only evidence of traffic impacts but also criminal
conduct associated with such businesses? Title Lenders Inc. d/b/a USA Payday Loans v.
Board of Zoning Appeals

May the municipality consider the effects of such businesses on low income consumers?

IV. WHAT STRATEGIES SHOULD BE PURSUED TO PROVE ADVERSE “SECONDARY
EFFECTS” OF SUCH BUSINESSES?



PAYDAY LENDING ZONING LAW/LEGISLATION

TYPE OF ZONING 1L.AW

JURISDICTION

PRINCIPAL CONTACT

Special Use: Limits Hours and Locations

Madison, W1

Special Use Restrictions

Pima County, AZ

Chuck Huckleberry, County
Administrator

Special Use Restrictions

Coloanial Heights, VA

Richard Anrzehyt, Jr, City
Manager

Special Use Restrictions

Nationai City, CA

Mayor Nick Inzunza

Conditional use process allows commission to
subject payday loan/check cashing institutions to
restrictions necessary to ensure that the public
health, safety and welfare are served. Also,
facilities may not be located any closer {o one
another or to residential zones than 600 feet. May
pot exceed one per every 5000 of the population
of the city.

Requires minimum security, restricts hours of
operation and prevents all establishments from
certain districts of the city.

South Salt Lake City, UT

Business cannot be located less than 1,600 feet
from the nearest payday business within the city
of Oakland.

Restricts vieinity to 500 feet from certain
businesses.

Requirements on lighting.

Cannot open earlier than 7:00 AM and cannot
remain open later than 7:00 PM Monday through
Saturday. No loitering,

Security requirements.

Oakland, CA

Auto Title Loan restriction: requirements on
disclosure of information to borrower. Requires
title loan agreement 1o contains certain
statements, Maximum interest rate cannot exceed
standards set in Truth in Lending Act and
Regulation Z of the Board of Governors of the
Federal Reserve Systern.

Special license requirements.

Jacksonville, FL.

Conditional use permit for “small loan business,”
Limits business to commercial areas C-2 and C-3

Arnold, MO

Amold City Council
Mary Holden

Creates a separate license category for payday
lending - $400 for business license v, 8750
regular bank,

St. Joha, MO

City Council

Create a classification for payday institotions
different from “financial institutions.”

Berkeley, MO

City Council
Gwen Verges
First Ward

Per capita Hmit i one store per 15,000 residents
{proposed ordinance)

St. Joseph, MO

Conditional use process that allows a site-specific
revigw by the board of supervisors.

Chesterfield, VA

Thomas Jacobson
Director of Planning

Special use permit requirement. Payday/Auto
title Joan may not be located closer than 200 fest
from any residential zone/uge. Hours of operation
for payday/auto title loan cannot extend beyond
the hours of 8 AM to 11 PM. Requirements on

Las Vepas, NV

City Council
Michael McDonald
Councilman

Created by Elyse Aasen
Intern - Legal Aid Society




mterior space for payday loan institution. No
payday loan institution may be located closer than
1,000 feet from any other payday loan institution.

Conditional use permit for each location, Require St. Louis County, MO County Council &

public hearing for each request. Planning Commission

City Zoning Code does not prohibit of permit Ft. Lauderdale, FL Board of Adjustment

check cashing services — decision on a case-by- Pembroke Pines Saul Shechter, board

case basis. member & Mayor Alex
Fekete

Zoning does not include check cashing, Burlington, VT Planning Department

Special use permit Glepdale Heights, 11 Village Planning
Commission

Change zone classification from a service district Chiecago, IL City Council

1o special use which would require public hearing Alderman Tori Preckwinkle

Special use permit required. Minimum separation Clark County, NV

of 200 feet from any residential use. Minimum :

separation of 1,000 feet required from any other

check cashing service.

Annual license fee of $300 to the county.

Conditional use permit. Limits hours of operation South Gate, CA

from 7AM to 10PM. Minimum security
requirements include burglar alarm, operable
public address system, and full time security
guard who must be approved by the police chief.

Conditional use permit. Limited to service
business district and limited/general industrial
districts. Restricts amount of signage allowed in
the windows,

City of North Kansas City,
MO

In an area zoned for commercial mixed nse
development, check cashing establishments are
not allowed. Regulation is designed to improve
image of the commercial corridor that is
experiencing “economic and aesthetic blight.”

Sacramenio, CA

Conditional use permit

Santa Monica, CA

Created by Elyse Aasen
Imtern - Legal Aid Society
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1.

1.

QOakland, California
1. Check cashing/payday lending must not be located closer than
1,000 feet from another check casher/payday lender.
2. Check casher/ payday lender must be at least 500 feet away from:
a. Community education civic activities (schools)
b. State or federally chartered banks, savings associations,
credit union or industrial loan company.
¢. Community assembly civic activities (churches) or
d. Liquor stores (excluding full service restaurants or liquor
stores with 25 or more full time employees.)
3. The surrounding area must have a lighting plan to identify people
from 50 feet away.
Store fronts must have glass or transparent glazing: signs cover
only 30% of store front.
Ordinance limits hours of operation from 7am to 7pm.
Graffiti must be removed within 72 hours.
No exterior payphones. ‘
Litter must be removed twice daily from in front of and around the
premises.
9. Each location must have at least one uniformed security guard at
all times.
Sacramento, California
1. In an area zoned for commercial mixed use development, check
cashing establishments are not allowed.
2. Regulation is designed to improve image of the commercial
corridor that is experiencing “economic and aesthetic blight.”
City of North Kansas City, Missouri
1. Restricts payday lenders and check cashers from doing business in
certain zones. '
2. Restricts amount of signage allowed in the windows.
South Gate, California
1. Limits hours of operation from 7am to 10pm.
2. Minimum security requirements:
a. Burglar alarm,
b. Operable public address system, and
c. Full time security guard who must be approved by pohce
chief.
Clark County, Nevada
1. Annual license fee of $300 to the county.
South Salt Lake City, Utah
Restricts parking facilities
Requires minimum security
Restricts hours of operation
Reserves right to enforce other regulations for the public health,
safety and welfare

>
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5.

6.
7

Restricts vicinity to 600 feet from the nearest residential zone
(some exceptions)

Restricts the number of facilities to 1 for every 5,000 people.

. Prevents ali check cashing establishments from certain districts of

city.

vii. Las Vegas, Nevada

1

i

Regulates payday lenders and check cashers:
a. Building design and color scheme
b. No temporary signs
¢. Signs cannot cover more than 20% of the window
i. No flashing lights or neon signs
ii. Cannot indicate store hours or whether store is open
or closed

iii. Store hours may be from 8am to 11pm.

d. 1500 square foot minimum with ample space for customer
waiting area.

e. May not be within 200 feet from residences
f. Must be 1000 feet away from each other.

viii. National City, California (proposed ordinance)

1.

2.

3.

1.

No forum selection allowed outside of San Diego County (treated
as unconscionable).

Recognizes payday lenders as having a predatory effect on military
personnel, the elderly, the economically disadvantaged

Indicates that payday lenders have an adverse impact on economic
growth and lower tax revenues.

Ordinance regulates aesthetics of building (no bars on windows
etc.) and signage (no neon lights, black letters on white
background)

a. Violation is a misdemeanor

Must file a copy of the report required by Cal. Fin. Code § 23026
(above) with City Manager or Finance Director.

Only one loan per family as opposed to state law, which limits
payday loans to one person.

a. This prohibits a spouse from taking out a payday loan when
the other spouse already has. Also, a family cannot go to -
another payday lender to escape this rule. Moreover, a 30-
day cooling off period is needed before a family member
may take out another payday loan.

No new fees are allowed for extending time of repayment.
Customer may voluntarily repay the payday loan at any time prior
to the agreed upon due date.

Requires payday lenders to obtain a business license with the city.

. Violation of numbers 1, 5, 6, 7, and 8 above is 2 ground for the

denial, revocation, or suspension of payday lender’s business
license.

Payday lenders must inquire if customer works for the military.



12. Payday lenders must inquire if customer has loans with any other

payday lender.
a. Violation of 10 or 11 above is a misdemeanor

13. Other special provisions applicable to military personnel.

14. Prohibits payday lenders from changing owners or location (with
threat of losing business license.)

15. Severability Clause (if a court strikes down one section, all other
sections are still valid.)

16. There is a transition provision of 6 months for current payday
lenders to comply with ordinances.

17. Misdemeanors are punished with a penalty of either a fine of
$1,000 or imprisonment of up to 6 months.
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TEGARD OF ZONING APPEALS
CITY OF MILWAUKEE

- To: .
Hon. Mel Flanagan, Circuit Court Judge
Milwaukee County Courthouse
901 N. 5th Street
Milwaukee, WI 53233

July 1, 2602

John Barrett, Circuit Court Clerk
Appeals Processing Division

901 N. oth Street, Room G-8
Milwaukee, WI 53233

S. Todd Farris Thomas O. Gartner

John D. Finerty Asst. City Attorney

Brian C. Randall 200 B, Wells St., 8th Floor
Friebert, Finerty & St. John, S.C. Milwaukee, WI 53202-3551

330 East Kilbourn Ave., #1250
Milwaukee, WI 53202-3145

You are hereby notified that the Court has entered the following opinion and order:

Roderick Aycox, d/b/a Loan Max v. City of Milwaukee Board of
Zoning Appeals (L.C. #00 CV 10735)

01-2780
Before Wedemeyer, P.J., Fine and Schudson, JJ.

Roderick Aycox, d/b/a Loan Max-, appeals from a circuit court order affirming a decision
of the City of Miiwéukee Board of Zoniﬁg Appeals that denied Loan Max’s special use
application to operate a title loan business in a locai business zoning district. .Loan Max argécs
that the Board “procecded on an incorreci theory of law and exceeded its auiheﬁty when it
denied [the] special use.” Upon review of the briefs and record, this couift concludes at
conference that this case is appropriate for summary disposition.  See .Wfsi STAT.

RULE 809.21(1) (1999-2000)." Because we conclude that the Board should afford the parties the

' All references to the Wisconsin Statutes are to the 1999-2000 version unless otherwise noted.

b
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opportunity to present additional evidence, and should provide specific findings supporting its

decision, we reverse the circuit court’s order.

Loan Max proposed to operate its title loan business in an exis*éing building located in a
zoning district that permits such a special use. The City’s professional staff recommended to the
Board that it grant the spef:ial use application. At the public hearing on the application, however,
the alderman representing the district where the building was located stated that while he had no
land-use objection to the application, he was politically and philosqphica}iy opposed to the title
loan business and did not want another outlet in his district. The Board denied the app]ication

and the circuit court affirmed the Board’s decision.

A decision by a local zoning board of appeals to grant or deny-a special use application
must be supported by substantial evidence. See Clark v. Waupaca County Bd. of Adjustment,
186 Wis. 2d 300, 304, 519 N.W.2d 782 (Ct. App. 1994). “Substantial evidence is evidence of
such convincing power that reasonable persons could reach the same decision as the board.” Id.
A decision that is not supported by substantial evidence is arbitrary and capricious. See Snyder
v. Waukesha County Zoning Bd. of Adjustment, 74 Wis. 2d 468, 476, 247 N.W.2d 98 (1976).
We owe no de'ferenée to é decision that is not supported by findings explaining the decision. See
Ledger v. City of Pl""aupaca Bd. of Appeals, 146 Wis. 2d 256, 262, 430 N.W.2d 370 (Ct. App.
1988},

Here, because the common council determined that a title loan business is a generally
acceptable use of the property at issue, the Board was confined to determining whether the

proposed use reflected in the application met the criteria in the special use ordinance,
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MILWAUKEE, WL, CODE § 295-59.5.5-c.2 The evidence submitted to the Board came from twé

sources—the City’s professional staff and the alderman who testified at the hearing.

A “Hearing Summary” prepared by the city’s professional staff offered the following

relevant evidence:

The Department of Neighborhood Services noted: “DNS believes -
that this use can be developed in a manner that will be consistent
with the Milwaukee Building Code. The plan of operation appears
to be enforceable.”

The Depar%ment of Public Works noted: “Provided the proposed
use is developed and operated accordmg to the plans submitted,
DPW believes the use can be operated in a manner which will not
have a significant adverse impact on traffic circulation, parking or
any use of the public right-of-way.”

The Department of City Development noted: *“Based on a review
of the information submitted by the appellant relative to this
proposal and without benefit of any testimony which may be
presented at the Board of Zoning Appeals hearing, the Department
of City Development finds that the criteria for a special use ..

have been met....”

2 This municipal ordinance directs the board to make the following findings to grant a special use
application:

c-1.  Protection of Public Health, Safety and Welfare. The use will be
designed, located and operated in a manner so that the public
health, safety and welfare is protected.

¢-2.  Protection of Property. The use, value and enjoyment of other
property in the neighborhood will not be substantially impaired
or diminished by the establishment, maintenance or operation of
the special use.

¢-3.  Traffic and Pedestrian Safety. Adequate measures have been or
will be taken to provide safe pedestrian and vehicular access.

c4.  Consistency with Comprehensive Plan. The special use will be
designed, located and operated in a manner consistent with the
city’s comprehensive plan.
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The Board's own staff concluded:

Based on the evidence submitied by the applicant, the information
received from the depariments and the case summary, the [Board]
staff recommends that the proposed use be granted based on the
criteria being met and recommends that this use be approved for a
period of ten (10) years, provided the applicant complies with any
and all conditions listed below.

The alderman testified that he had no objection to the application on land-use grounds:

Mr. Chairman, let me be perfectly tlear that, first of all, from a
land use standpoint, I don’t have an objection to the - - to what
Loan Max is attempting to do, and I don’t think it would have a
detrimental impact from a land use perspective, ...

He then testified, however, that he was strongly opposed on philosophical grounds because “the
interest rates they charge are so exorbitant.” He also opposed the application because he already

has a title loan company, a “pay &ay loan store,” and two check-cashing stores within his district,

Loan Max argues that the alderman’s political and philosophical views do not constitute
substantial evidence on which the Board could base its denial of the épecial use permit.
MILWAUKEE, W“I;, CODE § 295-59-5.5-c-2, however, provides: “Protection of Property. The use,
- value and enjoymeﬁt of other property in the neighborhood will not be substantially impaired or
diminished by the establishment, maintenance or oberation of the special use.” The alderman’s
views, particularly regaréing the impact of siﬁnﬂa;r enterprises in the district, could be relevant to

those criteria.

Still, from the limited evidentiary record developed before the Board, and from the
Board’s limited findings and explanation for its decision, it is not possible to determine whether

the Board’s decision was supported by substantial evidence. See Ledger, 146 Wis. 2d at 262.
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Accordingly, we reverse the circuit court’s order and direct that the case be remanded to the
Board for the parties to be given the opportunity to present additional evidence, for the Board to
make specific findings under the criteria of MILWAUKEE, WI., Copk § 295-59-5.5-c, and for the

Board to render its decision in accordance with its findings.
Upon the foregoing reasons,

IT IS ORDERED that the circuit court’s order is summarily reversed pursuant to Wis.

STAT. RULE 809.21(1).

Cornelia G. Clark
Clerk of Court of Appeals

/D
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STATE OF WISCONSIN CIRCUTT COURT-. L U W AUKEE COUNTY f

TITLE LENDERS, INC., d/b/a USA B
PAYDAY LOANS, e

Plaintiffs,

VS- D g JLL

BOARD OF ZONING APPEALS, =

Defendant.

Plaintiff, Title Lenders, Inc., d/b/a USA PAYDAY LOANS (“Title Lenders”), seeks
judicial review of the decision of the City of Milwaukee Board of Zoning Appeals (“Board™)
denying an application for a special use permit. Plaintiff contends that the decision was without
evidentiary support and was arbitrary and unreasonable. This Court, having reviewed the record

along with the submissions by the parties and for the reasons stated herein, affirms the decision

of the Board.

STANDARD OF REVIEW

This action is an appeal by way of certiorari nnder Wis. Stat. §62.23(7)(e)10. Review by
certiorari is narrow in scope and limited to the record made before the administrative body.

Ledger v. City of Waupaca Board of Appeals, 146 Wis. 2d 256, 261 (Ct. App. 1988). Under

traditional standards of common law certiorari review, judicial review is limited to:

(O whether the Board kept within its jurisdiction;
03 whether it proceeded on a correct theory of law;
(3) whether its action was arbitrary, oppressive or unreasonable and

/i



represented its will and not its judgment; and
(4)  whether the Board might reasonably make the order or
determination in question, based on the evidence.

State v. Outagamie County Board of Adjustment, 244 Wis. 2d 613, 630 (2001}

A board’s determination will be found arbitrary or capricious if it is unreasonable or

without any rational basis. Snyder v. Waukesha County Zoning Board of Adjustment, 74 Wis.2d

468, 476 (1976). However, there is a presumption of correctness and validity to decisions made

by the board. State ex rel. Spinner v. Kenosha County Board of Adjustments, 223 Wis.2d 99,

104 (Ct. App. 1998). The board’s decision is to be upheld if it is supported by substantial

evidence in the record. See Clark v. Waupaca County Board of Adjustment, 186 Wis.2d 300,

304 (Ct. App. 1994). In other words, the board’s decisions should be upheld if any reasonable
view of the evidence sustains such findings. Snyder, 74 Wis.2d at 476. The Court may not

substitute its own decision for that given to the board by the legislature. Id.

ANALYSIS

Title Lenders is a licensed loan agency pursuant to Wis. Stat. §138.09 and is the
leasehoider of property located at 714 North Broadway in the City of Milwauvkee. (the
“Property”) The Property is zoned C9F(B) which allows a payday loan agency as a special use

according to Milwaukee zoning ordinances. Plaintiff submitted an appiiéation (“Application”)

for a-special use permit on June 19, 2002. On October 17, 2002, after proper notice, the Board -

held a hearing on the Application. At this hearing two Board members, initially stated that they
believed the criteria for a special use permit had been met. In addition, the Department of Public

Works (“DPW™, the Department of City Development (“DCD™, and the Department of

Case Ne. 04-CV-000113 i
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Neighborhood Services (“DNS”) did not file objections to the Application. The Board decided
to adjourn the hearing to obtain more information regarding Title Lenders.

Another hearing was held on December 12, 2002, and the Board decided to adjourn the
hearing again because they had received an objection from a property owner, Towne Realty, and
wanted more time to investigate this complaint. In addition, Attorney Walrath from the Legal
Aid Society (“Legal Aid”) asked for iime to present evidence to substantiate Legal Aid’s basis
for opposing the Application. Subsequently, Legal Aid submitted extensive materials and
testimony concerning the payday loan industry and Title Lenders. |

A third public hearing was held on October 16, 2003, Testimony was taken from a
number of persons including neighboring property owners. At this hearing, DCD changed its
previous opinion of the Application and stated that they now believed that Title Lenders would
have a negative impact on the development of this area of downtown Milwaukee. On November
6, 2003, the Board held a final hearing and denied the Application. A written decision was
issued on December 10, 2003.

Title Lenders contends that the Board made a determination that was unsupported by the
evidence. Title Lenders contrasts the evidence it submitted regarding their specific operations
with the generalizations about other loan agencies submitted by Legal Aid. Title Lenders denies
that it has the same practices and experience that was cited by Legal Aid. For example, Title

Lenders is a member of the Community Financial Services Association of America (“CFSA™)

and has adopted the CFSA Best Practices. Customers of Title Lenders rarely defaulted on their |

loans. Title Lenders contends that the Board failed to evaluate its application based on its

particular location, not on some generalized evidence of other loan agencies’ practices. In

Case No. 04-CV-000113 3



addition, despite the unsubstantiated arguments by adjacent property owners, their expert
testified that the payday loan agency would have no adverse impact on property values.

Title Lenders also argues that the decision by the Board was arbitrary and unreasonable.
The Board did not take all the evidence into consideration, but simply voted based on their
preconceived notions of the payday loan industry.

The Board contends that the demial of the Application was premised on its evaluation that
Title Lenders business in this parﬁéu}ar location, in the heart of downtown Milwaunkee, was not
appropriate. It notes that a number of immediate neighbors to the Property appeared and
opposed the Application. Their opposition indicated concern as to the impact that Title Lenders’
proposed use would have upon property values in the affected area of Downtown Milwaukee as
well as upon the public health, safety, and welfare generally.

The Board was presented with a difficult case. The Board held several hearings on this
matter and took all of the evidence into consideration. At the end of all the testimony, the Board
concluded that a payday loan agency: (1) attracts clientele that are in financial trouble or unable
to managé money; (2) may attract robbers and other criminals to the area; and (3) did not

comport with the efforts of the DCD to develop this area. The Board was also concemned with

that there was another payday loan agency in the immediate area. The Board considered all the J

—

evidence and found that this location was not appropriate for Title Lenders.

The City of I\/ﬁiwaukée Zoning Code provides that no special use permit shall be granted
unless the board, after due notice to the parties of interest, finds that the following facts and
conditions exist, and so indicates in the minutes of its proceedings or it decision:

{H) Protection of Public Health, Safety and Welfare. The use will be

designed, located and operated in z manner so that the public health,
safety, and welfare is protected,

Case No. 04-CV-000115 . 4



(2)  Protection of Property. The use, value and enjoyment of other property in
the neighborhood will not be substantially impaired or diminished by the
establishment, maintenance or operation of the special use;

(3)  Traffic and Pedestrian Safety. Adequate measures have been or will be
taken to provide safe pedestrian and vehicular access; and

(4)  Consistency with Comprehensive Plan. The special use will be designed,
located and operated in a manner consistent with the city’s comprehensive
pian.
§§295-311-2-d and 295-311-2-d-1 through d-4, Milwaukee Code' of Ordinances.

The factors that the Board focused on were protection of health, safety and welfare,
protection of property and consistency with comprebensive plan. There was substantial
testimony on both sides of these issues. The record demonstrates that the Board was aware of its
obligation to decide each application on a case-by-case basis. It recognized that payday loans are
a lawful commercial business. But the Beard alse took into account negative information
submitted from those objecting to the Application. After taking into account the relevant factors
the Board determined that the granting of this Application would have a negative impact on
property values and on the efforts to revitalize this area of downtown Milwaukee,

A board’s decision is arbitrary if it is unreasonable or lacks a rational basis. Snyder, 74
Wis.2d at 476. The Board took all the testimony into consideration and made a determination
based on the information provided. There was no unreasonableness or lack of a rational basis
simply because the Board gave some evidence more weight. It is apparent that the Board found
of great significance the opinion of DCD as stated at the October 13, 2003, hearing that the
approval of the Application would have a negative effect on the development of downtown. This
opinion was shared by a number of immediate neighbors of the Property. The Court may not

substitute its own decision for that of the Board if any reasonable view of the evidence would

Case No. 04-CV-000115 5



support the Board’s findings. Based on the presumption of validity and correctness the Court

upholds the Board’s determination.

CONCLUSION

THEREFORE, IT 1S HEREBY ORDERED that the decision of the Board of Zoning

Appeals is hereby affirmed and this action is dismissed.
q%%
day of July, 2004.

Dated at Milwaukee, Wisconsin this g

BY THE COURT:
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333 F. Supp. 2d 800, *; 2004 U.S. Dist. LEXIS 17577, *x

THE PAYDAY LOAN STORE OF WISCONSIN, INC. d/b/a MADISON'S CASH EXPRESS,
Plaintiff, v. CITY OF MADISON, Defendant.

04-C-0365-C
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF WISCONSIN

333 F. Supp. 2d 800; 2004 U.S, Dist. LEXIS 17577

August 31, 2004, Decided

PRIOR HISTORY: Payday Loan Store of Wis., Inc. v, City of Madison, 339 F. Supp. 2d
1058, 2004 U.S. Dist. LEXIS 15830 (W.D. Wis., Aug. 5, 2004)

DISPOSITION: [**1] Defendant City of Madison's motion for summary judgment granted.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff, a payday loan store owner, brought an action
against defendant city pursuant to 42 U.5.C.S. § 1983, alleging that the city had enacted
an ordinance that violated the owner's rights to equal protection and due process, was
unconstitutionally vague, and was preempted by state law. The city filed a motion for
summary judgment. '

OVERVIEW: The owner operated a 24-hour store that provided a number of services,
including short-term licensed payday loans, a state-licensed currency exchange and
check cashing operation, notary services, bill paying, and facsimile and copy services. The
city passed an ordinance that provided that no payday loan business or currency
exchange operation could be open between the hours of 9 p.m. and 6 a.m. The court held
that there was no equal protection violation because the owner could not show that the
city lacked any rational basis for legislating the nighttime closing of payday loan stores.
The court held that the city council could speculate rationally that people emerging from a
payday loan store with large amounts of money in their pockets would be involved in
crime, either as victims of robbery or as customers for illegal drugs or prostitution. The
court held that there was no due process violation because the claim rested on the same
ground as the equal protection claim. The court also held that the city ordinance was not
vague because persons of ordinary intelligence could understand the ordinance's
prohibition and there was no danger of arbitrary or discriminatory enforcement.

OUTCOME: The court granted the city's motion for summary judgment.

CORE TERMS: payday, ordinance, currency, nighttime, customer, jicensed, equal protection,
regulation, state law, summary judgment, preempted, night, preliminary injunction,
economic regulation, savings, neighborhood, legitimately, intelligence, unsupported,
discovery, traffic, common council, rational basis, lighting, lending, succeed, supplemental
jurisdiction, unconstitutionally vague, equal protection claim, similarly situated

LexisNexis{R) Headnotes
Constitutional Law > Equal Protection > Scope of Protection

HN14 To succeed on a claim that a legislative decision is violative of aqual protection
rights, a plaintiff must show that the legislation burdens a suspect class, affects

)/
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fundamental rights, or is not rationally related to any legitimate goal of government.

Constitutional Law > Equal Protecticn > Scope of Protection

HN23 When dealing with economic regulation, any conceivable basis for the classification is
sufficient to justify it. Parties challenging legislation under the equal protection
clause cannot succeed so long as it is evident from all the considerations presented
to the legisiature, and those of which the court can take judicial notice, that the
question is at least debatable.

Constitutional Law > Equal Protection > Scope of Protection

HN34% When the legislature has or could have had some evidence before it that reasonably
supports a classification, challengers cannot prevail merely by tendering evidence in
court that the legisiature was mistaken.

Constitutional Law > Fundamental Freedoms > Overbreadth & Vagueness

Governments > Legislation > Overbreadth & Vagueness

HN4% Vague laws present two kinds of problems. The first is that persons of ordinary
intelligence will not know how to conform their conduct to the law. The second is the
lack of explicit standards for application of the law, with the consequence that
persons charged with enforcement of the law may act arbitrarily and discriminatorily.
The vagueness doctrine is enforced most strictly when the law interferes with free
expression or the exercise of other constitutional rights. Economic regulation is
subject to a less stringent analysis because such regulation usually deals with a
narrower subject and those affected by it are more likely to consult the law, seeking
clarification if necessary, in order to plan their behavior. Moreover, legislation that
has civil rather than criminal penalties is given great leeway because the
consequences of imprecision are qualitatively less severe.

Constitutional Law > Equal Protection > Scope of Protection

Constitutional Law > Substantive Due Process > Scope of Protection

HN53 The various freedoms preserved by Wis. Const. art. I, § 1, are substantially the
equivalent of the due-process and equal-protection-of-the-laws clauses of the
Fourteenth Amendment to the United States Constitution.

Civil Procedure > Jurisdiction > Subject Matter Jurisdiction > Supplemental Jurisdiction

HN63 When deciding to exercise supplemental jurisdiction, a federal court should consider
and weigh in each case, and at every stage of the litigation, the values of judicial
economy, convenience, fairness, and comity,

Governments > Local Governments > Duties & Powers

HN74, Municipalities have the power to act for the government and good order of the city
and for the health, safety and weifare of the public, Wis. Stat. § 62.11(5), only when
dealing with the local affairs and government of municipalities, Wis. Const, art, X1, §
3, and they lack the power to legisiate with regard to matters of statewide concern.

COUNSEL: For City of Madison, DEFENDANT: Michael P May, City Attorney, Madison, W1
us

A.
UDGES: BARBARA B. CRABB, District Judge.

ot

OPINIONBY: BARBARA B. CRABB

OPINION: [*802] OPINION AND ORDER

K
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This is a civil action brought pursuant to 42 U.S.C. § 1983. Plaintiff The Payday Loan Store
of Wisconsin contends that defendant City of Madison has enacted an ordinance that violates
plaintifi's rights to equal protection and due process and is unconstitutionally vague. In
addition, plaintiff contends that the ordinance is preempted by state law,

When plaintiff filed its complaint, it sought a preliminary injunction to prevent defendant from
enforcing the allegedly unconstitutional ordinance. Defendant responded to the motion and
submitted a motion for summary judgment at the same time, asserting that the legal
principles determining the motions were the same. Defendant asked that its motion for
summary judgment be addressed without allowing plaintiff time for discovery, arguing that
any discovery would be unnecessary. [ agreed that discovery would not assist plaintiff
{because legislative decisions are "not subject to ceurtroom [**2] factfinding and may be
based on rational speculation unsupported by evidence or empirical data,” FCC v. Beach
Communications, Inc., 508 U.S. 307, 315, 124 L. Ed. 2d 211, 113 S. Ct. 2096 (1993)), and
gave Its counsel an opportunity to advise the court whether he wanted an opportunity for
additional briefing; he wrote to the court on August 12, 2004, to say that additional briefing
would not be necessary and that the court should proceed to decide the motion,

I conclude that defendant's motion for summary judgment must be granted because plaintiff
cannot show that defendant lacked any rational basis for legisiating the nighttime closing of
payday loan stores. Without such a showing, plaintiff cannot succeed on its claim that it was
denied equal protection or that it was denied substantive due process. The clear wording of
the ordinance defeats plaintiff's claim that it is unconstitutionally vague. Finally, plaintiff lacks
any support for its contention that the ordinance is preempted by state faw,

For the purpose of deciding this motion, I find from the findings of fact proposed by the
parties in connection with the two motions that the fellowing facts are material and
undisputed. [**3]

UNDISPUTED FACTS

Plaintiff The Payday Loan Store of Wisconsin, Inc., d/b/a Madison's Cash Express, is a
Wisconsin corporation with its principal place of business in Chicago, lilinois. Defendant City
of Madison is a body corporate and politic that may sue and be sued.

Plaintiff is a financial services company that operates five branches in Madison, Wisconsin. On
November 7, 2003, it opened a new facility at 2722 East Washington Avenue. As of the time
of the hearing on the motion for preliminary injunction, the facility was open 24 hours a day,
seven days a week and was the only 24-hour business of its type In Madison.

All of plaintiff's payday loan customers have checking accounts and a large percentage of its
check cashing customers have bank accounts. Plaintiff provides a number of services,
including short-term licensed loans known as "payday loans,” a currency exchange and
check cashing operation, notary services, bill paying and facsimile and copy services. Plaintiff
sells stamps, envelopes and bus passes and maintains a stand-alone ATM in its lobby.

[*803] Plaintiff is licensed by the Wisconsin Department of Financial Institutions to make
short-term licensed loans. In a typical [**4] transaction, a borrower presents a paycheck
stub, photo identification and a recent bank statement, completes a loan application and
submits a post-dated check. Plaintiff completes a note and other loan documents and makes
certain disclosures to the customer. It holds the post-dated check until the loan comes due
and thereafter applies the check to pay off the loan unless the customer pays the loan in full
before it has come due. Plaintiff charges $ 22 for each $ 100 borrowed for a two-week
ficensad loan.

Plaintiff is licensed by the Wisconsin Department of Financial Institutions to operale a lé’
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~ community currency exchange business. In return for a fee, it agrees to cash payroll checks,
insurance proceed checks, government checks and other third-party checks.

When plaintiff invested in the East Washington facility, it did so in anticipation that it would
be able to operate 24 hours a day. When it began its planning, the business was a permitted
use under defendant's zoning ordinance.

plaintiff takes a number of steps to maintain security for its operation, including proper
lighting, the use of safes and hourly sweeps and surveillance of all of its stores. The lighting
inside and outside [**5] the store make the parking lot and store open to view.

On November 4, 2003, defendant's Common Council propesed a new ordinance, entitied
"Hours of Operation for Payday Loan Businesses." Section (2) of the ordinance provided
that no payday loan business could be open between the hours of 9 pm and 6 am, At a
public meeting held on January 6, 2004, the council voted to adopt the ordinance with one
dissenting vote. The mayor approved the ordinance on January 9, 2004 and it became
effective fifteen days later.

On or about February 10, 2004, defendant agreed not to enforce the payday lending
ordinance against plaintiff's currency exchange business pending a review of the language of
the ordinance and plaintiff agreed not to make payday loans during the prohibited hours.
On February 24, 2004, Alderperson Markle presented amendments to the ordinance to
broaden the definition of payday loan business to include community currency exchange
businesses. The Common Cauncil adopted the amendments on May 18, 2004; the mayor
approved them on May 24, 2004; and they took effect on June 8, 2004,

The ordinance does not prohibit ATM’s, supermarkets, convenience stores and other similar
businesses from [**6] disbursing cash between 9 pm and 6 am. Some ATM's allow eligible
customers to take cash advances on their credit cards 24 hours a day.

OPINION

A. Equal Protection

HNIFTo succeed on a claim that a legislative decision is violative of equal protection rights, a
plaintiff must show that the legislation burdens a suspect class, affects fundamental rights or
is not rationally related to any legitimate goal of government. Johnson v. Daley, 339 F.3d
582, 585 (7th Cir. 2003). Plaintiff does not suggest that it is a member of a suspect class or
that it has a fundamental right to run a payday loan operation 24 hours a day. Its entire
case rests on its contention that the payday loan ordinance treats similarly situated entities
differently. It allows the nighttime operation of ATM's and retailers that provide cash back
from purchases while requiring payday loan stores to close at night. Moreover, it allows
many businesses [*804] to operate between 9 pm and 6 am although they have the
potential to affect residential neighborhoods through excessive noise and lights, while
requiring payday stores to close during those hours. Plaintiff maintains that these distinctions
are discriminatory [**71 and unsupported by a rational basis.

Plaintiff argues that it makes no sense to force it to close while allewing other businesses and

ATM's to dispense cash throughout the night. If it is dangerous for individuals to leave its

facility with large sums of case, it is equally dangerous for them to leave an ATM or a store

that returns cash back on purchases, Defendant denies that ATM's and grocery stores are

similarly situated to plaintiff because both of these facilities limit to welil under $ 2000 the

amount of cash that they will allow customers to withdraw or that they will give backon a

purchase. Defendant argues that it had at least six reasons for differentiating between

payday loan stores and cther commercial establishments and ATMS: (1) Closing a cashr- |

based business that advertises loans of up to $ 2,000 that can be obtained in minutes will 2@
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deter nighttime crime activity; (2) persons who want to borrow money at 3 am may use that
money to buy illegal drugs or engage in prostitution; (3) exiting a payday loan store at 3
am may make a person a target for criminal activity; (4) if police calls to payday stores are
unnecessary, limited police rescurces can be devoted to other needs; [**8] (5) the
presence of a 24-hour payday loan store sends a message that the neighborhood is of low
quality; and (8) prohibiting payday loan stores from operating overnight will reduce the
influx of non-residents traveling into a given neighborhood late at night to obtain cash.

It is not necessary (or permissible) to decide whether plaintiff's reasons for the ordinance are
compelling or whether there is objective evidence to support them, "N2Fwhen dealing with
economic regulation, any "conceivable basis” for the classification Is sufficient to justify it.
Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 364, 35 L, Ed. 2d 351, 93 S. Ct.
1001 (1973). Parties challenging legisiation under the equal protection clause cannot succeed
so long as "it is evident from all the considerations presented to [the legislature], and those
of which [the court can] take judicial notice, that the question is at least debatable.™
Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 463, 66 L. Ed. 2d 659, 101 S, Ct. 715
(1981) (quoting United States v. Caroiene Products Co., 304 U.S. 144, 153-54, 82 L. Ed.
1234, 58 S. Ct. 778 (1938)).

HNIEWhen the legislature has or could have had some evidence before [**9] it that
reasonably supports a classification, challengers cannot prevail "merely by tendering
evidence in court that the legislature was mistaken." Clover Leaf Creamery, 449 U.S, at 464,
For this reason, it Is irrelevant whether plaintiff's proposed facts show that serious ¢rime is
not a problem in the area of its East Washington Avenue store, that the actual number of
police calls to plaintiff's stores is low, that plaintiff has taken steps to ensure the security of
its employees and customers and that defendant had no evidence before it that plaintiff's
stores are more apt to disturb nearby residences than are other businesses in the same area.
It is irrelevant that Dr. Rick Lovell, an expert in the study of crirme, crime patterns and crime
deterrence and suppression, adduced evidence purporting to show that defendant’s ordinance
was based on misapprehensions about the relation of crime to the payday loan business and
about the effectiveness of legislating against the nighttime operation of payday loan
businesses in deterring crime. Legislative decisions "may be based on rational [*805]
speculation unsupported by evidence or empirical data.” Beach Communications, 508 U.S. at
315. [**10]

As I noted in the order denying plaintiff's motion for a preliminary injunction, "the city council
could speculate rationally that people emerging from a payday loan store with large
amounts of money in their pockets would be involved in crime, either as victims of robbery or
as customers for iliegal drugs or prostitution.” Aug. 5, 2004 Order, dkt. # 33, at 3. It goes
without saying that communities have an interest in preventing crime. Whether the payday
loan ordinance is the best method of prevention is not the issue. It is the legislative body's
prerogative to choose the steps it wishes to take to advance its goals. National Paint &
Coatings v. City of Chicago, 45 F,3d 1124, 1127 (7th Cir. 1995).

It is not relevant that the legislation leaves unreguiated other conduct that seems equally
undesirable. Legisiatures are permitted to legisiate in small increments and deal with the
problems they deem most acute, Johnson, 339 F.3d at 586-87 (citing Williarmson v. Lee
Optical of Oklahoma, Inc., 348 U.S. 483, 489, 99 L. Ed. 563, 75 5. Ct. 461 (1995)). Thus, it
does not matter whether plaintiff has evidence that users of ATM machines are just as

likely [**11] targets for robbers as are customers of payday loan stores, or whether other
commercial establishments on East Washington Avenue are noisier, have brighter lighting or
attract more nighttime traffic. The common council could have believed that closing payday
foan stores at night would help reduce crime and help reduce the total amount of nighttime
traffic, noise and bright lights in the area. The legisiature need not address all 24-hour
operations at one time. "Scope-of-coverage provisions® are virtually unreviewable” because
the government "must be allowed leeway to approach a perceived problem incrementally.” 9_‘
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Beach Communications, 508 1.8, at 316, "If the law presumably hits the evil where it is most
felt, it is not to be overthrown because there are other instances to which it might have been
applied.” Minnesota ex rel. Pearson v. Probate Court of Ramsey County, 309 U.5, 270, 275,
84 1. Ed, 744, 60 S, Ct. 523 (1940). Because plaintiff cannot show that the council could not
have believed that the Payday loan ordinance would help reduce crime, nighttime traffic and
noise, it has failed to show that the requlation violates its equal protection rights.

B. Due Process [*¥*12]

Plaintiff asserted a claim of violation of due process, but it rests on the same ground as his
equal protection claim that the ordinance has no rational basis. Plaintiff is not asserting that
it was denied any procedural rights to which it was entitied. Therefore, its due process claim
falls with its equal protection claim. Minnesota v. Clover Leaf Creamery Co., 449 U.S. 459,
470 n.12, 66 L. Ed. 2d 659 (1981} ("From our conclusion under equal protection, however, it
follows a fortiori that the [ban on plastic nonreturnable milk containers] does not violate the
Fourteenth Amendment's Due Process Clause: National Paint, 45 F.3d at 1129 (refusing to
consider claim that ordinance violates substantive due process rights; "economic regulation
must be evaluated under equal protection principles”); see also Albright v. Oliver, 510 U.S.
266, 273, 127 L. Ed. 2d 114, 114 S, Ct. 807 (1994} ("Where a particular amendment
‘provides an explicit textual source of constitutional protection' against a particular sort of
government behavior, that amendment, not the more generalized notion of substantive due
process, must be the guide for analyzing these claims. [**13] ')

[*806] C. Vagueness

Plaintiff argues that the ordinance does not give the "person of ordinary intelligence a
reasonable opportunity to know what is prohibited, so that he may act accordingly.” Grayned
v. City of Rockford, 408 U.S. 104, 108, 33 L. Ed. 2d 222, 92 S, Ct. 2294 {1972). It contends
that the ordinance does not provide fair nolice of the extent to which it may operate between
g pm and 6 am because it does not make clear whether plaintiff can continue to offer
services other than currency exchange and payday loans during the nighttime hours.

HN4Fvvague laws present two kinds of problems. The first is the one just noted, which is that
persons of ordinary intelligence will not know how to conform their conduct to the law. The
second is the lack of explicit standards for application of the law, with the consequence that
persons charged with enforcement of the law may act arbitrarily and discriminatorily.
Grayned, 408 U.5. at 108-09.

The vagueness doctrine is enforced most strictly when the law interferes with free expression
or the exercise of other constitutional rights. Brockert v. Skornicka, 711 F.2d 1376, 1381
(7th Cir. 1983). Economic regulation [**14] is subject to a less stringent analysis because
such "regulation usually deals with a narrower subject and those affected by it are more
likely to consult the law, seeking clarification if necessary, in order to plan their behavior.” Id.
(citing Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S5. 488, 498, 71 L.
Fd, 2d 362, 102 S. Ct. 1186 (1982)). Moreover, legisiation that has civil rather than criminal
penalties is given great leeway "because the consequences of imprecision are qualitatively
less severe." 1d. at 498-99,

The payday loan ordinance is economic regulation that imposes only civil sanctions.

Therefore, it does not require the high degree of clarity that would be necessary for an

ordinance that impinged on free speech or ancther constitutional right. Nevertheless, it is

clear both on its face and as applied. It prohibits any payday loan business from being open

between 9 pm and 6 am. Plaintiff operates a payday loan business that cannot be open

during the prohibited hours, even if plaintiff is not engaging in the business of making

payday loans or operating a currency exchange during that time. The ordinance does not

prohibit "engaging [¥*15] in payday loan activities” during nighttime hours; it says that 9'?/
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the business cannot be open. Parsons of ordinary intelligence can understand the ordinance’s
prohibition. Law enforcement personnel can enforce the ordinance: if a payday loan
business is open after 9 pm or before 6 am, it is in violation of the ordinance and subject to a
civil fine. The ordinance poses no danger of arbitrary or discriminatory enforcement.

D. Wisconsin Constitution

it Is not necessary to address plaintiff's allegations of violations under the equal protection
and due process violations of the Wisconsin Constitution. Plaintiff concedes that there is no
substantial difference between the federal and the state provisions. Pit.’s Reply Br., dkt. #
27, at 3. State ex rel. Briggs & Stratton v. Noll, 100 Wis. 2d 650, 657, 302 N.W.2d 487
(1981) ("It is well settled by Wisconsin case law that "N5Fthe various freedoms preserved
by sec. 1, art. I, Wis. Const., are substantially the equivalent of the due-process and equal-
protection-of-the-laws clauses of the Fourteenth amendment to the United States
constitution.'” {quoting Haase v, Sawicki, 20 Wis. 2d 308, 121 N.W.2d 876 (1963)). [**16]

Therefore, the conclusions 1 have reached concerning piaintiff‘s federal constitutional
[*807] claims are equally applicable to its state constitutional claims.

E. Preemption by State Law

For its last argument, plaintiff contends that the ordinance is preempted by state law. Like
plaintiff's state constitutional issues, this argument does not implicate any federal issue and
it would be permissible to dismiss it on that ground, rather than exercise supplemental
jurisdiction over it. 28 U.S.C. § 1367(c){(3). However, [ believe it would advance judicial
efficiency to decide it along with the federal questions. Burrell v. City of Mattoon 378 F.3d
642 (7th Cir. 2004); see also City of Chicago v. International College of Surgeons, 522 U.S.
156, 173, 139 L. Ed. 2d 525, 118 S. Ct. 523 (1997) ("PN5Fwhen deciding to exercise
supplemental jurisdiction, 'a federal court should consider and weigh in each case, and at
avery stage of the litigation, the values of judicial economy, convenience, fairness, and
comity.™} (quoting Carnegie-Mellon University. v. Cohill, 484 U.S. 343, 350, 98 L. Ed. 2d
720, 108 S. Ct. 614 (1988)). 1 will address the preemption issue for the sake of

judicial [**17] economy because it does not raise any novel, complex or unsettled issue of
state law.

It is undisputed that "N"Fmunicipalities have the power to act for the government and good
order of the city and for the health, safety and welfare of the public, Wis. Stat. § 62.11(5),
only when dealing with the local affairs and government of municipalities, Wis. Const. Art. XI,
§ 3, and that they lack the power to legislate with regard to matters of statewide concern,
Plaintiff argues that the ordinance oversteps defendant's authority in two respects, First, it
provides that a payday loan operation and a currency exchange operation cannot be
operated together in Madison and must be at least 5,000 feet from each other, in direct
violation of the express provision in Wis. Stat. § 138.09(3){e) le that such businesses may be
run out of the same building. Second, the state regulates payday loan businesses and
community currency exchange businesses and defendant’s ordinance violates the spirit of the
state regulatory system by disallowing legitimately licensed businesses from operating.

As to the first chalienge, plaintiff has failed to show that it has [*¥*18] any standing to raise
it. The provision requiring 5,000 feet of separation between payday loan businesses does
not apply to any of plaintiff's businesses now in operation in Madison (and it is highly
doubtful that the ordinance prohibits the operation of payday loan and currency exchange
businesses on the same premises). If and when plaintiff is denied permission to open another
such business because of this restriction, it may be able to satisfy the elements of standing,
which require an injury in fact, a causal relation between the injury and the chalienged
conduct and a likelihood that the injury will be redressed by a favorable decision, Lee v, City

»
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of Chicago, 330 F.3d 456, 468 (7th Cir. 2003) {citing Lujan v. Defenders of Wildiife, 504 U.5.
555, 560-61, 119 L. Ed. 2d 351, 112 S. Ct. 2130 {1992)). At this time, when plaintiff has not
shown that it is suffering or about to suffer "an invasion of a legally protected interest that is
concrete and particularized,” id., this court lacks jurisdiction to entertain plaintiff's challenge

to the ordinance as preempted by state law,

As to the second challenge, plaintiff has not established any conflict between the

state's [**19] regulations of plaintiff's payday loan and currency exchange operations and
the ordinance. The state regulations concern licensing and the reguiation of consumer
transactions, including record keeping and limitations on advertising. They have nothing to
do with hours of operation or location of businesses.

[*808] Plaintiff maintains that the ordinance "violates the spirit of the state regulatory
system by disaliowing legitimately licensed businesses from operating." Plt.'s Br., dkt. # 4, at
46. Plaintiff misstates the effect of the ordinance. It does not prevent legitimately licensed
businesses from operating; it merely says where they can operate and during what hours. It
does not violate the spirit of the state regulatory system.

Plaintiff cites a Wisconsin case, Anchor Savings & Loan Ass'n Co. v, Madison Equal
Opportunities Comm'n, 120 Wis. 2d 391, 355 N.W. 2d 234 (1984), in support of its position,
but that case is nothing like this cne. In Anchor Savings, the issue was whether a state-
chartered savings and loan had acted properly in denying a loan to a divarced man. The
savings and loan had considered the applicant's court-ordered support and maintenance
payments [**20] as fixed expenses, disqualifying him for a loan, whereas if he had been
married, the same money would have deemed flexible expenses and he would have been
granted a loan. The applicant complained to the Madison Equal Opportunities Commission,
which held that Anchor had violated a local ordinance prohibiting creditors from
discriminating on the basis of marital status. Anchor appealed, contending that the City
lacked authority to regulate its lending practices. The Supreme Court of Wisconsin agreed,
holding that the commission's decision conflicted with the comprehensive legisiative scheme
governing all aspects of credit and lending.

Telling a state-chartered savings and loan association how to calculate a loan applicant’s
qualifications for a loan is a far cry from telling a state-licensed payday loan operation
where it may locate its business and what hours it may operate. These latter matters have
nothing to do with the state's legislation and regulations regarding the loans themselves and
the licensing and responsibilities of loan providers.

I conclude that defendant has shown that it is entitled to summary judgment on all of the
claims raised by plaintiff in its complaint. [**21]

ORDER

IT IS ORDERED that defendant City of Madison’s motion for summary judgment is GRANTED.
The clerk of court is directed to enter judgment for defendant City and close this case.

Entered this 3ist day of August, 2004.
BY THE COURT:
BARBARA B. CRABB

District Judge

at
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In your letter of February 27, 2003, you have requested the advice of this office concerning the
range of information that can be considered by the Board of Zoning Appeals (“Board”) when
interpreting and applying the criteria set forth in the Zoning Code (“Code™) for issuance of
special-use permits to “payday loan” or “title loan” agencies (sometimes collectively referred to
in this opinion as the “payday loan” industry). Section 295-311-2-d-1 of the Code, sets forth the
following as one of the criteria applicable to evaluation of any application for a special-use
permit:

Protection of Public Health, Safety, and Welfare. The use will be designed,
located, and operated in a manner so that the public health, safety, and welfare is
protected.

The question concerning the scope of the Board’s authority has arisen as a consequence of
certain business practices associated with the operation of “payday loan” or “title loan” agencies,
which have engendered controversy. These include such matters as lending practices, interest
rates, and loan “rollovers.” Your question is directed at whether such matters may be considered
by the Board as factors governing its determination on special-use permit applications submitted
by such businesses. We have additionally reviewed correspondence that has been transmitted to
you by counsel for Payday Loan Store of Wisconsin, Inc., an applicant for three special-use
permits that are now pending before the Board, and for Legal Action of Wisconsin, Inc., an
opponent of the pending applications. Given that these permit applications refer to “payday
loan” agencies, our discussion will focus upon that line of business; we note, however, that we
o are not aware of any distinction between “payday loan™ and “title loan” agencies with respect to
Vo the specific issue raised by your letter of February 27, 2003.
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A “payday loan” agency (more precisely entitled a “deferred 'deposit” agency) is a business that
provides short-term loans to individuals at very high rates of interest. Typically, in a “payday
loan” arrangement, the following steps occur:

1. The borrower will provide to the lender items such as a paycheck stub, photo
identification, and/or a recent bank statement;

2. The borrower then completes a loan application and submits a post-dated check to the
lender and in return receives cash proceeds of the loan, which will be less than the face
amount of the check;

3. The post-dated check is then held by the lender until the loan is due—usually a period of
two weeks or thereabouts reflecting the fact that such loans are generally intended to get
the borrower through the period until his or her next payday (hence the term “payday
loan™); and

4. At the due date, the lender will deposit the check unless the borrower is able to pay the
loan in full (generally the face amount of the check) at that time or unless the lender and
the borrower agree to “roll over” the loan for an additional period.

The “payday loan” industry is regulated by the Wisconsin Department of Financial Institations
under § 138.09, Wis. Stats. and other applicable statutes, particularly the Wisconsin Consumer
Act (chs. 421-427, Wis. Stats.) and its implementing regulations, which may be found at Wis.
Adm. Code ch. DFI-Bkg 80. One noteworthy feature of this regulatory scheme is that loans
made thereunder that are either “precomputed” or “based upon the actuarial method,” afler
October 31, 1984, are not subject to any maximum interest-rate limit. § 138.09(7)(bp), Wis.
Stats.

With the foregoing in mind, we now turn to a discussion of the applicable legal principles. The
pending permit applications request the issuance of a special-use permit. A “special use” is
defined in § 295-102-619 of the Code as follows:

SPECIAL USE means a use which is generally acceptable in a particular zoning
district but which, because of its characteristics and the characteristics of the
zoning district in which it would be located, requires review on a case-by-case



e

Craig Zetley, Chairman
May 6, 2003
Page 3

basis to determine whether it should be permitted, conditionally permitted, or
denied. :

Thus, a “payday loan” agency is a lawful use, the operation of which both the State and the City
have seen fit to permit. Whether such a use will, in fact, be permitted to operate at any particular
location is subject to case-by-case review by the Board, in accordance with -the special-use
permit criteria set forth in § 295-311-2-d of the Code. The key in this respect is case-by-case
review. If a type of use is designated as a “special use” in a particular zoning district, the Board
cannot simply permit or ban all such uses on a blanket basis, but must instead perform that
review with respect to each application, as directed by the Code.

The extent of the Board’s discretion in evaluating special-use permit applications submitted by
“payday loan” agencies and similar businesses is governed by the measure of the City’s “police
power.” The Code (ch. 295, Milwaukee Code of Ordinances) represents a traditional and
extremely well-established vehicle for the exercise of police powers vested in the City. See §
62.11(5), Wis. Stats.; Willow Creek Ranch, LLC v. Town of Shelby, 2000 W1 56, 235 Wis.2d 409,
611 N.W.2d 693; State ex rel. American Oil Company v. Bessent, 27 Wis.2d 537, 135 N\w.ad
317 (1965). Indeed, the adoption of a comprehensive zoning code represents the primary vehicle
by which a municipality promotes the public health, safety, and welfare through regulation of the
use of land within its jurisdiction. Village of Euclid, OH v. Ambler Realty Company, 272 U.S.
365, 47 S.Ct. 114, 71 L.Ed. 303 (1926); Village of Belle Terre v. Boraas, 416 U.S. 1, 94 S.CL.
1536, 39 L.Ed.2d 797 (1974); City of Milwaukee v. Leavitt, 31 Wis.2d 72, 142 N.W.2d 169
(1966). Notably, the literal text of § 295-311-2-d-1 of the Code, setting forth the special-use
criterion referenced in your letter of February 27, 2003 is stated in explicit police-power terms—
i.e., whether the use in question “will be designed, located, and operated in a manner so that the
public health, safety, and welfare is protected.” The Board has broad discretion to hear
testimony and apply this criterion to the full extent necessary to assure protection of the public
health, safety, and welfare. The City, in the exercise of its police-power, has delegated this
authority to the Board.

The question before us thus concerns the legitimate extent of the Board’s authority to regulate
the operations of the “payday loan” industry as an exercise of its delegated police powers and
under the “public welfare” criterion of the special-use penmit ordinance, § 295-311-2-d-1 of the
Code. We have found no cases directly relevant o this inquiry, but we can provide some
guidance through the application of well-established principles.
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It cannot be fairly disputed (and counsel for Payday Loan Store of Wisconsin, Inc.
acknowledges) that the Board may exercise such regulatory authority over traditional land-use
ctiteria, including (but not necessarily limited to) those enumerated in the special-use conditions
set forth by §§ 295-311-2-d-2 through 2-d-4 and 295-311-¢ of the Code. It also cannot be fairly
disputed (and counsel for Payday Loan Store of Wisconsin, Inc. also acknowledges) that the
definition of a “special use” set forth in § 295-201-619 of the Code authorizes the Board “to
conduct a location specific inquiry to see if the proposed special use creates conflicts with the
characteristics of the location and surrounding neighborhood.”

The difficulty is that your inquiry reaches beyond consideration of traditional land-use criteria or
other site-specific considerations. It implicates the broader question of whether (and if so, to
what extent) the Board may exercise its delegated police powers to regulate the lending practices
and other business conduct of the “payday loan” industry—and, if it disapproves of that conduct,
whether it may consequently deny or limit the issuance of special-use permits to applicants from
that industry. This question is far more problematic, particularly as this industry is, as earlier
noted, a lawful enterprise that the State has not chosen to prohibit or (in the case of interest rates
charged on loans made after October 31, 1984) even to limit. Thus, we must consider whether
the Board may intervene in an area where the State has chosen not to.

The available case law provides no reliable guidance applicable to this specific context. We
have found two Wisconsin cases supporting a broad construction of the type of “public welfare”
criterion implicated here. In those cases, however, the secondary impacts of the land use in
question were significantly more tangible and directly applicable to the general public than the
comparable adverse secondary impacts here (i.e., the risk of loan defaults by “payday loan”
customers and the resultant financial disfress and potential bankruptcies).

First, we consider the decision of the Wisconsin Supreme Court in Edward Kraemer & Sons, Inc.
v, Sauk County Board of Adjustment, 183 Wis.2d 1, 515 N.W.2d 256 (1994). In that case, the
Court upheld the board’s broad discretion to consider generalized effects on public welfare in its
evaluation of an application submitted by a mining corporation for a “special exception™ that
would authorize it to extract minerals on land zoned for agricultural use. The Court specifically
rejected the contention that the board’s discretion was limited to consideration of only the
specific standards enumerated in the zoning ordinance applicable to “mining extraction”
activities and ruled that the board may also consider standards of general applicability that may
be pertinent to consideration of the impact of a proposed use upon the “public welfare.” In this
respect, the Court stated as follows:
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... [TThe “public health, safety and welfare” standard, is a general standard that
provides the Board with flexibility and discretion to consider how a proposed
special exception could affect the public welfare. The standard allows the Board
to consider potential barm to individuals living near the proposed mineral
extraction site, including exposure to health hazards from the dust and threats to
safety posed by blasting. The public health, safety and welfare standard is also
broad enongh to enable the Board to consider the generalized effects on the public
welfare that concern the Board in this case—harm to the public that would result
from partial destruction of a natural area that both permit supporters and
opponents agree is of great geologic importance.

183 Wis.2d at 11, 515 N.W.2d at 260. The court also rejected the contention that the application
of the “public welfare” standard by the board constituted an impermissible delegation of
legislative authority. Jd, 183 Wis2d at 14-15, 515 N.W.2d at 261-262, The environmental
harm described by the Court, however, was more directly related to the proposed land use and
more likely to affect the general public in the vicinity of the mine, than the risks of harm posed
by the grant of a special-use permit to a “payday loan™ agency.

In a more recent case the Wisconsin Court of Appeals confirmed that the “general welfare”
component of the criteria applicable to special use permits may be broadly construed by boards
of appeal to include consideration of positive, community-wide secondary impacts of a proposed
use. Sills v. Walworth County Land Management Committee, 2002 W1 111, 254 Wis. 2d 538,
648 N.W.2d 878 [petition for review denied 2002 W1 109, 254 Wis. 2d 261 648 N.W.2d 477}
dealt with the review of the grant of a conditional use permit by the Walworth County Land
Management Committee. The facts in that case involve a request to permit the creation and
operation of a public museum at a historic estate located on Geneva Lake. In reaching its
decision to grant the conditional use permit, the Walworth County Land Management Commitiee
considered not only traditional zoning factors such as traffic and impact upon property values but
also the historic benefit of preserving the site as a public museum.

The Court of Appeals, in upholding the Committee’s decision concluded that “the phrase general
welfare” has a broad meaning encompassing a wide range of areas.” 648 N.W.2d at 883. The
Court went on to say that it was “ . . . persuaded that the general welfare is promoted by the
presewaﬁén of historical sites and maintenance of museurs to educate the public and to inspire
patriotism and respect for our history.” 648 N.-W.2d at 834. As is the case with the Code, the
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Walworth County ordinance set forth as its stated purpose the promotion of the general welfare
of Walworth Couaty, including comfort, health, safety, prosperity and aesthetics. 648 N.W.2d at
883. The decision supports a broad interpretation of the general welfare and acknowledges that
“the weight to be accorded all of this evidence was within the discretion of the Committee.” 648
- N.W.2d at 885, citing Delta Biological Resources Inc. v. Bd. of Zoning Appeals, 160 Wis. 2d
905, 915, 467 N.W.2d 164 (Ct. App. 1991).

Similarly, zoning boards of appeal have been accorded considerable discretion to regulate
matters that influence the physical and visual environment, such as aesthetics and architectural
design. See, e.g., Gabriel v. Village of Wind Point, 157 Wis.2d 668, 460 N.W.2d 800 (Ct. App.
1990Y; Racine County v. Plourde, 38 Wis.2d 403, 157 N.W.2d 591 (1968); State ex rel. Saveland
P.A. Corp. v. Wieland, 269 Wis. 262, 69 N.W .2d 217 (1955); McQuillin, The Law of Municipal
Corporations (2000 rev.), Vol. 8 at §§ 25.29-25.31. And, in a few contexts, zoning regulations
excluding certain businesses from particular zoning districts or sections of a local jurisdiction
have been upheld on the basis of proven adverse secondary impacts upon the general public in

those specific geographical areas. Such situations most frequently arise with respect to

regulation of the location of adult bookstores and movie houses or other adult businesses. See,
e.g., City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986); Young v. American Mini
Theaters, Inc., 427 U.8. 50 (1976); however, the permissible scope of such regulation may not
extend so far as to ban an adult or other lawful use from locating anywhere within a jurisdiction.
Town of Wayne v. Bishop, 210 Wis. 218, 565 N.W.2d 201 (Ct. App. 1997).

Thus, while the available case law seems to accord significant discretion to the Board in applying -

the “public welfare™ component of the special-use permit criteria contained in § 295-311-2-d-1
of the Code, it does not indicate that that discretion is unlimited or that it might extend to
regulation of a “payday loan” agency’s lending and other business practices. Such matters have
no bearing upon the appearance or physical environment of the locations in which “payday loan”
agencies choose to operate; nor do they affect the compatibility between those agencies and

neighboring land uses. Nor does this situation resembie the aduit-use context in the sense of

implicating proven adverse secondary impacts upon the general public arising from the very
nature of the business and resulting from its location in particular zoning districts or areas of the
jurisdiction. While adverse secondary impacts may certainly be felt by that segment of the
“payday loan” industry’s customer base that falls into default on their loan-repayment
obligations, there is, to our knowledge, no proof demonstrating that the existence or operation of
the industry, in and of itself, is somehow inimical to the interests of the general public. Indeed, it
can be argued to the contrary—i.e., that the “payday loan” industry fills a needed market niche in
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providing short-term credit to a class of borrowers who, for a variety of reasons, find such credit
to be necessary or useful, even at very high rates of interest and other loan charges.

A second item of concern is the significant possibility that a reviewing court would find State
preemption of regulation of the “payday loan” industry’s business practices. The police power
does not extend to matters preempted by State statuie or regulation. Municipalities may not pass
ordinances or make regulations that “infringe the spirit of a state law or are repugnant to the
general power of the state.” Adnchor Savings & Loan Assn. v. Madison Equal Opportunities
Commission, 120 Wis.2d 391, 396, 355 N.W.2d 234, 237 (1984); Fox v. City of Racine, 225 Wis.
5472, 545, 275 N.W. 513, 514 (1937). Further, “a municipality cannot lawfully forbid what the
legislature has expressly licensed, authorized or required, or authorize what the legislature has
expressly forbidden.” Fox v. City.of Racine, supra, 225 Wis. at 545, 275 N.W. at 514; DeRosso
Landfill Company, Inc. v. City of Oak Creek, 200 Wis.2d 642, 651, 547 N.W.2d 770, 773 (1996);
Wisconsin's Environmental Decade v. Department of Natural Resources, 85 Wis.2d 518, 529,
271 N.W.2d 69, 74 (1978).

In this instance, the legislature has passed a comprehensive statutory scheme for the regulation of
all branches of the credit industry (including its “payday loan™ component), including provisions
for regulation of rates of interest (ch. 138, Wis. Srats.) and of the industry’s consumer-lending
practices (chs. 421-427, Wis. Stats.). Significantly, in § 138.09(7)(bp), Wis. Stats., the legislature
made, and consciously expressed, its choice not to impose any fixed maximum rate of interest
upon the precise categories of loans most commonly offered by “payday loan” agencies. This
statutory scheme is supplemented by a regulatory regime under the auspices of the Department
of Financial Institutions. In Anchor Savings & Loan Assn. v. Madison Equal Opportunities
Commission, supra, the Wisconsin Supreme Court ruled that the City of Madison did not have
the power to regulate the credit practices of a state-chartered savings and loan association,
invalidating an ordinance barring discrimination in mortgage lending on the basis of marital
status on the grounds that it was pre-empted by state legislation. Notably, this included the
legislature’s adoption of “a complex and comprehensive statutory structure dealing with all
aspects of credit and lending in ch. 138, Stats,, which govemns rates of interest, variable rate
contracts, federal rate parity, residential mortgages and credit discrimination.” 120 Wis.2d at
397-398, 355 N.W.2d at 238. The Supreme Court also specifically rejected the contention that
the Madison ordinance came within the City’s “home-rule” powers under Art. XI § 3(1). Not
coincidentally, the subject matter of the Anchor Savings & Loan case is closely related to that

encompassed by this opinion, and the source of the State preemption in that case is one of the
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very same chapters of the Wisconsin Statutes (ch. 138) implicated in the reguiation of the credit
practices of the “payday loan” industry. ‘

We have also searched for non-Wisconsin cases that might provide guidance on the issue of the
application of zoning regulations to the “payday loan” industry, and have found two such cases,
both from Missouri. The decisions in these cases, however, are not directed to the specific
inquiry raised by your letter and are thus of limited value. In Sfate ex rel. Sunshine Enterprises
of Missouri, Inc. v. Board of Adjustment of the City of St. Ann, 64 8.W.3d 210 (Mo. Sup. Ct.
2002), the Missouri Supreme Court invalidated a local zoning ordinance prohibiting the location
of “short-term loan establishments” anywhere within the City of St. Ann, on the grounds that it
conflicted with a state statute classifying “personal services” businesses and financial institutions
as “permitted uses” within “general commercial districts.” Although Wisconsin appears to have
not adopted a comparable statute, this decision is consistent with the general principle, noted
above, that “a municipality cannot lawfully forbid what the legislature has expressly licensed,
authorized or required.” In Missouri Title Loans, Inc. v. City of St. Louis Board of Adjustment,
62 S.W.3d 408 (Mo. Ct. App. E.D. 2001), the Missouri Court of Appeals upheld a determination
by the board to deny a conditional-use permit to a “title loan” agency on the basis of an
evidentiary record indicating that the grant of that permit would decrease neighborhood property
values, increase iraffic, and attract undesirable business invitees. Such a determination,
however, was not premised upon a general “public welfare” conditional-use criterion comparable
10 § 295-311-2-d-1 of the Code and would be more akin to an application of a protection-of-
property criterion such as that found in § 295-31 1-2-d-2 of the Code.

Thus, while we do not necessarily agree with the suggestion of counsel for Payday Loan Store of
Wisconsin, Inc. that the “public welfare” criterion set forth in § 295-311-2-d-1 of the Code refers
only to matters related to “land use,” we do not believe that the scope of that criterion is
unlimited. The text of the Zoning Code states that a special-use permit shall not be granted
unless the Board makes a finding that the proposed use will be “operated in a manner that the
public health, safety, and welfare is protected.” That text does encompass not only “land use”
issues, but also those matters within the traditional reach of the City’s police powers under §
62.11(5) Wis. Stats. We caution, however, that there is a significant risk that it would not
encompass any attempt to regulate the lending or other business practices of the “payday loan”
industry, and that the courts may very well invalidate any determination by the Board upon an
application submitted by a “payday loan” agency based in whole or in part upon any such
attempt. Further, we believe that any such aftempt may be preempted by existing State
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legislation and administrative regulation applicable to regulation of the credit practices and
related operations of the “payday loan” industry.

If you have any further questions concerning this matter, please contact this office for further
guidance.

Very truly yours,

LEY
City Attorney

THOMAS O. GARTNER
Assistant City Attorney

SN %tkafma/@

STUART S. MUKAMAL
Assistant City Attorney

$SM:lmb
1082-2003-760:67047

22






COPY

LEGAL AID SOCIETY OF MILWAUKEE, INC.

229 East Wisconsin Avenue, Suite 200
Milwaukee, Wisconsin 53202-4231
{In the historic Railway Exchange Butlding, southwest corner of Wisconsin & Broadway)
Telephone: (414) 765-0600
Fax: (414) 201-5488

September 24, 2003
Mr. Craig Zetley
Chairperson
Board of Zoning Appeals for the City of Mllwaukee
809 North Broadway, 1% Floor
Milwaukee, WI 53202

Alderman Don Richards

City of Milwaukee Common Council
200 East Wells Street

Milwaukee, W1 53202

RE: Item No. 25065, Variance Application of First Payday Loans of Wisconsin for Payday
Loan Operation at 6902 North 76™ Street

Dear Chairman Zetley and Alderman Richards:

This letter is submitted in opposition to the pending variance request from First Payday Loans of
Wisconsin, an Illinois company, to operate a payday loan store at 6902 North 76® Street,
Milwaukee. Legal Aid opposes the pending application because of the adverse effects expanded
payday lending operations will have in the City of Milwaukee--effects that would be inconsistent
with the “public interest.” The City Attorney’s Office has ruled that BOZA, according to
available case law, is accorded “significant discretion...in applying the ‘public welfare’®

component of the special-use permit criteria contained in § 295-311-2-d-1 of the [Zoning] Code.”

(May 7, 2003 letter from the Office of the City Attorney to BOZA.) A variance request must
meet a similar “public interest” standard.

Legal Aid, accordingly, submits tliree concrete bases for the Board of Zemng Appeais to deny the
pending application based on appropriate “public interest” discretionary factors.!

! Materials referenced in this letter will be offered at scheduled hearings as attachments. The expert report
of Professor Christopher Lewis Peterson is, however, enciosed.
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1. Adverse Impact Resulting From the “Clustering” of Payday Lending Operations:
The Oversaturation of 76 Street

The proposed location at 6902 North 76™ Street will likely overload northwest neighborhoods of
the City of Milwaukee with clusters of high-cost, long-term debt pushers. As of February 2003,
Legal Aid determined that, of the 69 payday lending locations in Milwaukee County, 61% were
located within city limits. Other “fringe banking” businesses follow the same pattern: 86% of
the check cashers or currency exchanges in the Milwaukee County are located within the city;
and 100% of the pawnbrokers in Milwaukee County are located within the city. These

operations have not just “clustered” within the City of Milwaukee, as opposed to outlying areas,
the easily observable fact is that these businesses tend to cluster in certain areas or neighborhoods
of the city. As of February 2003, 61% of the payday loan store locations in the City of
Milwaukee were located on just three thoroughfares.

The one City of Milwaukee street that contains more payday lending than any other is 76" Street,
which already has eleven outlets on that street, and another five within ten blocks. Along 76"
Street, there was one cluster at 3906, 4750, 4760 and 4847 North 76™ Street, plus 7600 W,
Capitol Drive. Another cluster was found at 5910, 6404, 6520, 6863 and 6864 North 76" Street.
A final cluster was found at 7941 and 8066 North 76™ Street.

The obvious fact is that First Payday loans now intends to add to this payday loan imbalance on
North 76™ Street, by adding a location at 6902 North 76" Street. Circumstances will only worsen
if the payday loan applicant, QC Financial, is allowed to open up an outlet at 6454 North 76"
Street.

The oversaturation or clustering of other payday loan and fringe banking operations in city
neighborhoods predictably has negative consequences for other businesses in the area. This
clustering effect tends to suggest to visitors, and other prospective business developers, that these
particular neighborhoods are troubled by high numbers of credit-risk residents. Of course, the
clustering effect ends up denigrating the quality of these neighborhoods, when the truth is that
they have viable economies with large numbers of hardworking, income-producing, asset-
building families. The clustering effect of fringe banking businesses (including payday lenders),
in short, sends the wrong message--certainly, a message that is contrary to the economic
development interests of the city and the public welfare. These adverse imipacts are detailed by
Christopher Lewis Peterson, University of Florida, Levin College of Law, in his expert report to
BOZA.

Chdly Documentsiletters J00Rzetioy-tichards 20 250635 varlance wpd %D
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Given the tendency of these businesses to oversaturate these areas and to cluster on particular
thoroughfares, many municipalities are now turning to licensing maximums and per capita
formulas, St. Joseph, Missouri, for example, has proposed to limit payday lending operations to
one outlet for every 15,000 residents. If that formula were used in the City of Milwaukee, the
city would welcome no more than 40 payday loan outlets. However, as of February 2003, the
city had already exceeded that number, and now First Payday Loans and others plan to make the
numbers even higher.

2. Adverse Impact of Payvday Lending on Nonprofit Services: The Increased Burden
on Consumer Counseling Nonprofits

It 1s fairly predictable that expanded payday loan operations in the City of Milwaukee will lead to
an increasing burden on the resources of nonprofits, such as Consumer Credit Counseling
Services (CCCS), These charitable entities, usually funded by local United Way campaigns with
every limited dollars, have reported serious increases in client numbers and problems directly
attributable to payday lending excesses. For example, the following newspaper accounts are
relevant:

July 9, 2000, The Record: “It’s been a real problem,” said Sue Becerra, Executive
Director of the Consumer Credit Counseling Service of Mid-Counties, a Stockton-
based non-profit that helps people overcome debt. “The number of clients we’ve
seen who’ve gotten in trouble over payday loans has increased 500% over the last
year.™”

January 31, 2000, Akron Beacon Journal: Bob Frazer of Dayton Consumer Credit
Counseling Services said “His surveys show that the average CCCS client has 4
open, or unpaid, payday loans and that some have up to 30. Said Frazer, ‘It's a
t['ap.”’

September-19, 1999, Davton Daily News: “Officials from the Consumer Credit
Counseling Services of Miami Valley as well as the Legal Aid Society of Dayton,
said that they are serving more clients who try to bale themselves out of financial
waterfalls with payday loans only to se¢ them eventually file for bankruptey.”

February 21, 1999, Indianapolis Star: Melinda Wright of Consumer Credit
Counseling Service “noted a sharp increase in clients with payday loans in the
past 6 months.”

Cody [ Sletters JUOSzetiey-richards 56 29065 varance wid
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Payday lending has had a similar effect on the nonprofit services offered by the Legal Aid
Society of Milwaukee. The City of Milwaukee should be concerned about the negafive impact
that may result from expanded payday lending operations insofar as they draw down the himited
nonprofit resources available to assist financially-stressed families.

Likewise, the City of Milwaukee should be concerned about the drain that will result on the court
systems, state and local consumer protection agencies, as well as the effects that will follow for
other local businesses, such as landlords, telephone companies, utilities, and medical providers.
Typically, payday lenders, with their far more aggressive coilection efforts, nose out these vital
service industries when “short-term” payday loans overwhelm their customers with spiraling
long-term debt. These adverse impacts are also detailed by Assistant Professor Christopher
Lewis Peterson of the University of Florida, Levin College of Law, in his expert report for
BOZA.

3. First Payday L.oans’ Misleading Operation Plan: The Long-Term Debt Coverup

First Payday’s “plan of operation” which was filed with BOZA on June 20, 2003, deliberately
misstates, in our view, the nature of the operation and its goals. First Payday (at page 1) states:

“QOur goal is to ensure that individuals have an opportunity to receive short-term,
small personal loans, typically under $500, when an emergency arises. The loans
that we offer are not offered by other lending institutions because of the
administrative costs and burden. Our lending office is specialized to assist people
who typically have a difficult time obtaining emergency funds.”

(Emphasis added.)

There are at least three fundamental flaws in this “plan of operation” description. First, it has
been firmly established through scholarly research that payday lenders cannot operate as
profitable businesses if their customers were to receive just single installment loans for one,
short, single loan term. By representing their product to be “short-term” loans, First Payday
misrepresents the true “long-term”™ debt consequences of its business. Indeed, the payday lending
business model requires that customers become chronic borrowers, burdened with long-zerm debt
through the process of repeated “rollovers™ or renewals of their short-term loans. Payday lenders,
such as First Payday, make money by getting desperate consumers to take out multiple short-term
loans so that they can be rolled over into long-term debt. This point is well-documented in the
article by Dr. Michael A. Stegman, MacRae Professor of Public Policy and Business as the
University of North Carolina at Chapel Hill, in his Economic Development Quarterly article,
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February, 2003 entitled, Payday Lending: A Business Model that Encourages Chronic
Borrowing.

In another study, Professor John P. Caskey, Professor of Economics at Swarthmore College,
reviewed raw data gathered by the Wisconsin Department of Financial Institutions specific to
payday loan customers in the State of Wisconsin. His conclusions directly contradict the claims
of First Payday. Caskey concludes in his April 2002 report, The Economics of Payday Lending,
at page 25:

“[TThe data are consistent with the charge that more payday loan customers are
frequent borrowers who may well be trapped in a persistent and costly debt cycle.
Over 40% of the longer-term payday loan customers in Wisconsin, for example,
had 20 or more loan transactions over the course of a year. Assuming that they
borrowed the average amount for Wisconsin customers ($245) and that they paid
an average finance charge ($49) with each transaction, they would have each spent
at least $980 in finance charges in order to keep a $245 loan outstanding for most
of a year.”

Second, First Payday represents that it is offering loan products that “are not offered by other
lending institutions....” However, as explained in greater detail above, the City of Milwaukee has
been inundated with payday lending and auto title lending outlets. There simply is no shortage of
alternative financial service institutions, especially in the geographic area proposed to be served
by First Payday on North 76 Street.

Third, payday lenders, such as First Payday, do not provide debt counseling services or any other
service that is “specialized to assist people” in the best ways to deal with their needs for
emergency funds. In fact, the payday lending business model requires that lenders offer their
products for the undisclosed, yet paramount purpose of dragging customers into chronic, long-
term, high-cost debt. This paramount purpose completely negates any business purpose to
provide “specialized” assistance in the form of debt counseling or debt management services.
The Board of Zoning Appeals should note that First Payday’s plan of operation materials
noticeably omit any reference to the annual interest rate, annual percentage rate, the finance
charges, the return check charges, the delinquency charges, and other costs or charges that it
plans to impose on its customers. Inasmuch as it is the applicant’s burden to establish that its
operations will be run consistent with the public welfare, and given First Payday’s history of
excessive loan charges, more information should be disclosed. :
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CONCLUSION

For the foregoing reasons, the Legal Aid Society of Milwaukee submits that the proposed
expansion of payday loan outlets to include the First Payday location at 6902 North 7 6™ Street is
contrary to the public interest. Further, we doubt that First Payday can establish either the
“exceptional circumstances” or “hardship” elements that must also be proven to obtain a zoning
variance. : '

Very truly yours,

AL AID SOCIETY OF MILWAUKEE, INC.

AMES A. WALRATH
xecutive Director

JAW/viv
Enc.
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