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Fremises Kot Used as a Residence
f

Silvia Jackson, Director, Milwmkee Regional Office, has requested a legal
gginien ge to the validity of the City of Milwamkee's interpretation of &,

.304, Stats., which providdzs as follows:

"(13 In this section:

(a) 'Family day ciire home' means = dwelling licensed as a

day care center by the (zpartment of health and social services
wmder &. 48,65 where ca: is provided for ot more than 8

children,
(B)  'Mmicipality' meens a comty, city,

village or towm,

(2) Bo municipality way prevent a femdly day care hume from

being located in a zoned distyict in which a single-family

residence is a permittec use.

Thomer

No mmicipality may establish stan-

dards or requirements fuc family day care homes different From the

Licensing standards est:nlished under e, 48.65.

Thies subsecrion

does ot prevent a mminipality from apelying to a family day rare
home the zoning regulats: ms applicable to other dwellings im the

zoning district in which it is located.”

The City of Milwamikee, Deparment of Building Tnspectiom; tskes the posi-
tion that s, 66.304, Stats., does not apply to a day cere center operated

in a building

in wiich a £a&illy dees not reside. The case in question

involves Grzy's Child Develcment Center, which Proposes to operate a day
care center for nort more thiy 8 children in a single family regidence. The

center would operate from 6:30 2.m. until 11:00 p-m.

6:30 3.m., the

Fram 11:00 pom, until
building woul i be locked and unoccupied.

Though the question presented is a close one, in my opinien the City of
Milwaukee's interpretatimm tiwse s, 66.304, Stats,, do=s not apply to he
proposed day czre center described abcvec%‘ia not unreasonsble.
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Section 66.304, Stars., provides zoming overvide protection for “family day
care homes." The statute delines "family day care hvme" as a "dwelling"
licensed as a day care cente: for not wore than 8 childrfen, Well-estabe
lished rules of Statutory in'erpretation dictate that every word of a
statute must be given meaning:. Donaldson v. State, 93 Wis,2d 306, 285
N.W.2d 817 (1980). Statutes must be comstrued te avoid rendering any ward
or phrase superfluous. Greer Bay Broadcasts Co., v. Redevelopment .
Mtﬁnrity of City of Creen Eiy, 116 Wiz, v 342 NJW. 24727 ¢ ). In
interpreting s, 66.304, Statii., therefore, the word "dwelling"™ must be
- ascribed some meaning.

The word "dwelling," as used in s. 66.304, Stats., is not defined in
statute. A&n undefined statwiory term is construed consistent with ics
common and ordinary meaning, as establiched by the definition get forth in
a recognized dictionary. Stite v, Mauthe, 123 Wis.2d 288, 366 N.W,2d 871
(1985}. The Wisconsin Supteis Court has approved the use of Webster's New
International Dictionary ¢3d Ed.) as a source of common and ordinary mean-
ing. That dictionary define: “dml.l:’.n§" as 'z building or construction
used for residence; abode, hibiration.

Tha word "dwelling' is defined for different purposes in 7 different sec-
Lions of the Wisconsin Stanmes, In Statutes relating to tax liens and tax
foreclosures, ''dwelling" is defined a5 a structure used as a residencs,
Sections 75.143(1), 75.195(1, and 75.521(3m), Stats. TFor oseg of the
1- and 2-family dwelling code and wanufactured tuilding code, 'dwelling” is
defined as a styuctime “used 2 intended to be used as a hoge, ¥ Sectiong
101.63(1) and 101.71(2),75tai3T  In the lead poisoning prevention law,
“dwelling' means a styucture designed or used for mumamn habitation, ™
Bection 151.01(2), Stats. T the mnicipal mortgege assistance law,
"dwelling" means a strunture sed or intended te be used for habitation.”
Section 66.33(1)(b), Stats,

Reading vogether the dictiomz:zy and other statutory definitions of the term
"dwelling,” there is some dovi>t as to whether the legislatwe intended that
word, as used in see, 66.304, Stats., to be limited to Structures actually
used as residences, or to apr ly as well to srruchues designed or intended
For residential use but not cimrently occupied. When a statuts 15 capable |
of being construed in two different ways by reasonzbly well informed per-

sang, it is ambiguous, and ccirts will eXzmine the scope, hisrory, context,
subject matter and chiect of ‘he statute in order to discern the intent of

the legislature, . Matrer of Cimdemnation by Redeveloprent Anthority of Ciey
of Green Bay, 120 Wis.Jg 407, 35% N.W.2d 740 (15857,

Secticn 66.304, Stafs.. was created by 1983 Wis. Act 183, Thar act related
generally to 'day care semvicie ang fimds," and also created the day care
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finding program under sec, 4,98, Stats., and day care certification system
.inder sec. 48.651, Stats. Act 193 was the result of leed lation (1983
Asseubly Bill 434) introdused by the Legislative Counc at the raguest of
the special coomittee on chil.d care and early education, :

Zoving of family dey care centers was one of several day care issues
addressed by the special com'itree., Staff provided cammittee menbers with
information on local zoning of family day cere centers in Wisconsin and .
recent Galifornia legislatic: which preempted local zouing control of
fauily day care howes. Staf’ noted that some Wisconsin mricipalities
treat family day care as a ":oge oceupation," which staff deseribed ag an
ocoupation “carried on withiy the hawe" for zoning purposes. Staff also
observed that "mmicipaiitie: clasgifying family day care as s permirted
use often require that nc onv: other than family members be employed to
provide care.” (Legislative Comcil Meso No, 7 %o members of the Special
Committee-on Child Care and liarly Educatiom, February 21, 1983,)

Staff also provided specisl committes merbers with a September, 1979, memo
on zoning of family day care by the California legislature's assembly :
office of research. That mep referred to family day care as “persons
regulaxly providing care to unrelated children in their home.”  The mem
cbserved that "most provider: and veers of the serviee believe this activ-
ity is an extension of the hize use by the day care wother," and that 'Nt
is a flexible, family arrangiment." The memo stated that, taking iute
account the essentizl home vhevacter of familgeday care,” child care
professionals believe "farily: day care should be tveated 85 & residential
hawe use, and the Californis Day Care Licensing Task Force rtecomended
“fawmily child day care shoul! be treated as & customary home use,Y
With the sbove information a: itrs disposal, the Wisconsin Legislative
Council Special Committee discussed the fssus of family day care zoning ar
its meeting of Febwuary 22, .983. The commttee locked ab the precedent of
zoning override lepislariom for group homes in Wisconsin. Committes member
Btate Representative Lolita Hctmeigders '

“indicated that she was concerned about lividng family day care
hames with growp homes. She indicated that in her opinion it
would be wiser to provide that z home in sidich = certain mmber of
children are cared for i still comsidered a femily residence.!
(Wiscomsin legislerive Comeil, Summery of Proceedings, Special
gicr;m:‘.t:r:ee on Child Care vad Early Ediscation, February 22, 14983, p,

At its meering of March 17, 1383, the special eammittee unanimously
approved the introduction of 1 bill drafted by the Legislative Council to
prohibit a mmicipality from sreventing a family day dav home from
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operating in an avea zoned for residencial use. The draft legislation
approved by the special coaimittes defined "family day care home' as

YA dwelling licensed a: a dzy care center by the Department. of
Health and Social Services under sec, 48.65 where, for compensa=-
tion, a resident of thi_dwelling provides care and supervision for
at least & and not mor: thm%childr&nmdar the age of 7 for
less than 24 hours a diy." (WLCS: 71/1, March 16, 1883,)
(Emphasis added.)

As introduced, 1983 Assembly Bill 434 anitted the words: "2 regident of the
duelling provides care” ani inserted in their place "Where care is

vided" in the definition of "family day care home." WNevertheless, the
legislative Reference Bure:n Analysis of 1983 Assenbly Bill 434, incorpora-
ting a-legislative Cauneil prefatory note, stated: : :

"A family day care how: is defined as & dwelling licensed as s day
care center by the DHS! where, for coopensation, a resident of the
dwelling provides care for not more than 8 children."

The Tegislative Reference lureay drafter suggested in a drafrer's note ther
the above-quoted.porrion o the bill analysis be changed to reflect the
wording of the definition :n the bill iteelf. However, thaugh other
changes in the enalyeis suigested in this drafter's nore were eventually

» the words "a residen: of the dwelling'' were vetzined in the explana~-
tion of the “family day cane hawe'' definirion,

As it made its way through the legislative process, 1983 Asgarbly Bi11 434
was the subject of considerzble debate and the target of mmerous
anendments. However, rhe lefinition of "family day care hrow" remained
wnchanged,  One proposed a=ndment would bave added the words'who are nor
children of the family to bz licensed” to the definition of “family day
care howe." (19 Assenbly Bill 434, Asserbly Amendment 5 to Assenbly
Substimte Amendment 1.) ‘Erphasis added.) This proposed amendment was
rejected by the Asseubly o a vote of 51 2o 46 on Getober 13, 1883,

1983 Assembly Bill 434 was signed by Governor on April §, 1984, and
published a5 1983 Wisconsin Act 193 en fpril 8, 1984,

In light of the legislativc history surmarized above, it womld not ke
urreasonable for a mmicips.l “oning suthority to interpret sec. 66.304
Stats., as inapplicable to lay care centers located in a building waich 1s
not zlso used for residential Durposes.,  Statutes authorizi mumicipal-
iries o enact zoning ordir.nces ace Liberally canstyued in favor of the
authority of the municipality. Secrion 62.23(7) (a), Stats., Black v, Citv

of Wavkegha, 125 Wig.Z2d 254, 371 H.wW.2d 380 (1985), Rodpers v, Measmonee
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Falls, 55 Wis.2d 563, 201 N.W.2d 29 (1972), Liberally constvuing see,
66,304 in favor of mmicipa! zoning authority, a court would probably
conclniz that a mmicipalit; has the power to prevent a day care center not
alsc used as a residence from being located in 2z district zoned for
residentizl use,

Plezse let me know if you hive any additionsl questiens in this macter.
NC/ex

ce: Silvia R. Jackson

Larry Reuter
Par Frarke
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