{ORANDUM
_ OF THE CITY ATTORNEY

TO: Kathleen Marquardt
FROM: Barbara 'Teipner Wargolet
DATE:  July 24, 2002

| RE: DeBraska, et al. v. City of Milwaukee
| ~ Case No. 96-C-402 -

The enclosed deCisio'ns' are being sent to you at the request of o
Attorney Stuart S. Mukamal.

They include Meyer, et al v. City of Raleigh; Lohg Beach Police
Officers Association, et al. v. Luman, et al. and Canney, et al. v.
Town of Brookline, et al.

If you have any questions please contact Attorney Mukamal.

C: Stuart S. Mukamal
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

* WESTERN DIVISION /( '

No. 5:99-CV-324.80y3) . , %
, , 4 C

, D
CHRISTOPHER C. MEYER, JOHN c8oskoy, Uy
ERIC GRAY, DAN JONES, CHAR Es Kracr
L. LYNCH, JAMES NIDIFFER anq ' %jﬁ/f@r
CHARLESROSaA, 4
. ' Plaintiffs,
V.

ORDER

THE CITY OF RALEIGH,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

This matter is before the Court on Plaintiffs' Motion to Add 17 Co'nsénters pursuant to 29

U.S.C. §216(b), Motio_n to Exceed Page Limitation, and Motion for Partja] Summary Judgm:e

of the Fair Labor Standards Act ("FLSA™), 29 U.S.C. §201 et seq. Plaintiffs clajm that the
employment practices of Defendant City of Raleigh (the "City™) violated thé FLSA with regards
to overtime compensation, the use of tompensatory time, and in jts calculation of the "regular
rate” of pay. Plaintiffs also claim that the City improperly claséiﬁed sergeants aé "exerﬁpt" :
employees under the FLSA whenm, in fact, Sergeants should be classified as "non—exempt"

ernployees,

FACTS

The City of Raleigh operates a police department, in which Plaintiffs Gray, JTones, Lynch,
Nudiffer, and Rosa are currently employed as police officers. Plaintiff Meyer was also a police
officer in Raleigh, bur bas since left the City's police department for different employment.

Plaimiffs are al] ‘non-exemp" employees, meaning that they are al] subject to the employment
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requirements of the FLSA.

| during a Cycle, he will be compensated at a rate of one apd g half times his hourly rate, In order

fora City police officer to receive overtime pay, the officer fills out a form that documents the

overtime and requests payment for the overtime hours,

FLSA, by which the officers agree to accept either compensatory time off ("comp time") or
overtime pay as compensation for working overtime. Seg Def. Memo. in S upp. at 2.
the City has placed a 70-hour limit on the amount of comp time that may be accryed. All

employees of the City are subject to this limit, Therefore, if an officer has accrued close to 70

hours of compensatory time in one Cycle, he may be required to take time off so as to avoid

exceeding the 70-hour cap. -

Employees’ requests to use their banked comp time are granted on a first-come, first-
served basis and are made using a sign-in procedure, by which officers must record their
requests in a "leave bobk". If the leave book is fis]] On 2 particular day on which ap officer seeks
to use his comp tim?:, the officer fnay not take leave that day. The leave book isv generally
deemed "ful]” whenever there are One or two officers from each squad, or six officers froma
platoon, already taking the day off Whep the leave book is full, the City will not allow a police

officer to seek a replacement, if working that day would cause the replacement officer to Incur

2
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overtime payment. See Knox Depo. at 50.

ANALYSIS

L Plaintiffs' Motion to Add 17 Consenters.

consenters have indicated their desire to join the current litigation by filing consent formg with

this Court.

- The Court's deadline for Plaintiffs to file motiong to join additional parties expired on
September 1, 1999, Discovery closed on May 10, 2000. On August | 1, 2000, the magisirate
judge granted Defendant's Motion for Sanctions o account of Plaintiffs failure to comply with

discovery deadlines. Plaintiffs filed Summary judgment motions o July 24, 2000.

2. Motion to Exceed Page Limitation

On July 24, 2000, Plaintiffs filed a Motion to Exceed Page Limitation with respect o
Plaintiffs' Motion and Memorandum in Support of Plaintiffs' Motion for Partial Summary

-
J
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fact that Defendant does not object to the Motion this Court finds it Proper to grant Plainriffs
Motion to Exceed the Pagé Limitation. |
! 3. Motions for Summary J udement
Summary Judgment is appropriate if there is ng BENuIne 1ssue as to any material fact and
the moving party is entitied to judgment as 2 matter of law. See Federal. R, Civ.P 36(c)
E Anderson v. Liberty Lobby. Inc, 477U S, 242, 247 (1986). A movine party 1s entitled to

| at 587-88.
) Both Plaintiffs and Defendant h:;ve moved for Summary judgment on a number of issues,

many of them overlapping. This Court wi]l address each issue in turn.

- 3(A) Defendant's Motion for Summary Judement on the Basis of the Admissions

Defendant first moves for summary Judgment on the basis that all of Plaintiffs' claims are

barred by Plaintiffs' first set of admissions. On December 16, 1999, Defendant served its first
request for admissiéns on Plaintiffs. Because Plaintiffs failed to respond within 30><‘iays after
they were served by mail, and failed to withdraw their admissions thereafter, Defendant's
requests were automaticaﬂjl admitted. See F ed; R. Civ. P. 36(a). Nonetheless, in spite of
Defendant's claims to the contrary, the first set of admiséions fails o establish any of Defendant's

._-L
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== defenses as a matter of [aw

First, Defendant Tequested that Plaintiff adm;t that "[s]ince March 15,1996, the City has
B properly compensated [Plaintiffs] under the FLSA " However, this request requires that the

Plaintiffs make a conclusion of law. It s well-settled that requests for admissions cannet be used

Rule 36(a) and may not be applied against Plaintiffs.

The secqnd adrni_ssion ar issue, that '[Plaintiffs] are credited for time worked prior to the

= start of roll call" aléo fails to refute Plaintiffs' claim. Consistent with the admission, Plaintiffs
| agree that they were credited for nine minutes of time worked prior to the start of roll call.

Nonetheless, Plaintiffs claim that, although they were credited with some work prior to rolj call,
they are nonetheless entitled to more compensation than they have been feceiving. Therefore,
Plaintiffs’ claim of compensation for additiona] pre-roll call time is not barred by the admission
that they have been credited with some pre-roll call hours,
é Similarly, admissions two, three, and five, which State that Plaintiffs workA on a 28-day
J
cycle, executed a compensatory time agreement with the City and have accurhulated no more

than 480 hours in the comp time bank, fail to refute any of Plaintiffs claims. Noge of Plaintiffs'

claims is based on any allegations that are Inconsistent with these admissions.

Lastly, although Plaintiffs édmitted that the City's "Standard Operating Procedure"
concermning overtime compli.es with the FLSA, this admission docs not refute Plajntiffs’ claim.
As an initial matter, this admission requires a conclusion of law and is therefore invalid.
Moreover, even if it‘is accepted, the admission fails to refute Plaintiffs' claim regarding overtime

compensation. Rather than claiming that the Ciry's “Standard Operating Procedure" failg to

T
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. comply with the requiremgnts of the FLSA, Plaintiffs claim that the Procedure, as it is applied by

Defendant in practice, is non-compliant. Therefore, their claim is not barred by the admission

that the "Standard Operating Procedure‘ 1s compliant with FLSA. In any event, the admission ig

invalid and need not be applied against Plamtlffs

For these reasons, Plaintiffs' admissions do not refute any of Plaintiffs’ claims as a matter

- of law. Accordingly, Defendant is not entitleg to summary judgment on the basis of Plaintiffy’

first set of admissions and its Motion for Summary Judgment on that basis must be denjed.

3(B)., Plaintiffs’ and Dcfendants Motion for Summé.rv Judement on the ; 1ssue of

Compensation for Pre-Shift Work ,

PIaintiffs' first claim is that Defen

dant failed to Compensate its officers for pre-rall call

work. Although the City compensates officers for nine minutes of pre-roll call time during the

. week and 21 minutes of pre-roll call time op the weekends, Plaintiffs claim that they perform
T ' _

more than nine or 21 minutes of work prior to ol call.

o Officers J ones, Liptak, Lunch, Nidiffer, and Rosa Stated in deposition testimony that they

arrived anywhere from fifteen 1o forty minutes prior to rol] call. See Jones Dep. at 18 (an

average of 30 miﬁutes early); Liptak Dep. at 4 (from 20 to 30 minutes early); Lynch Dep. at 28

(from 25 to 40 minutes prior to roll-call); Nidiffer Dep. at 74 ; Rosa Dep.:at 38. Plaintiffs stated

that they had to arrive €arly in order to perform various tasks, including: (1) putting gas in their

law enforcement vehicle; "restocking” their \vehicle with flares and other safety devices; (2)

obtaining reports to be used during the day; (3) viewing the bulletm board; (4) signing out

warrant folders; and (5) getting bags together. Seeid.

Plaintiffs claim that the police department had an “unwritten rule” that required them tg

come in mare than nine (or 21) minutes prior to rol call. Officer Nidiffer states that "they'l] tel}
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you, ‘[y]ou need to be here, because Sometimes we start ro]] call at six-forty." . | 'Sg You need tg

be there at least by six-thirty. And Some guys get there early—arlier than that and get their cars

and go through their warrants or whatever. " See Nidiffer Dep. at 20. According to Officer

Lynch, "you are pretty much required to be in far ahead of [rollcall] to. . . take care .of ..

getting your work packet . . looking at the bulletin board, §eting any informatjop off [the

- board], getting your bags . . because they want you as Soon as roll call is over to be on the street

instead of doing things like that." See Lynch Dep. at 27-

would be "looked upon as not being prompt” i

fifteen minutes early. Ses Rosa Dep. at 45-46.

[ mean, you don't Jjust go into the station and not say hi to anybody. I mean, this js really about

the only time you getlo. .. talk about cases that are going on . . . or what's happénfng.").

well in advance of hig assigned shift and utilizing] this time to prepare himself for duty by
obtaining needed Squipment from hig locker, signing out his warrant packet and reviewing

nformational bulletip boards/shiﬁ assignment rosters." See July 14, 1999 Evaluation of Officer
Jomes 3. .

~J
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Defendant claims that the pre-rol

Leall work takes Jess than nine (or 2 [) minutes and thay

Plaintiffs have therefore been adequately compensated therefor.

Defendant also argues that there is ng rule, unwritten or otherwise, that‘requires that

Plaintiffs come to work early. See Def, Memo. in Supp. at 13 (stating that "

[tlhe City does not
require the Plaintiffs to come ip before roll cal)”

and that "[t]here are no duties that an officer is
- required to perform prior to roll call."),

-officers are "
required to report for the day.

Whether the officers’ pre-roll call, work-related activities should be Compensated is an

issue of law for the court. Under FLSA, employers must pay overtime for "employment in

excess of [forty hours] at a rate not less than one and ope- half times the regular rate at which

[the employee] is employed.”

29US.C. § 207(a)(1). By not providing a definition of "work" or

"employment" in the FLSA, Congress left it to the courts to determine which employment-

related activities are "work" and, therefore, compensable under the Act. Courts generally

construe "work" to include those activities that are #

M 3 "
mployer and his business. Tennessee

Coal. Iron & R. Co. v, Muscoda, 321 US. 591, 598, 64 S.

Ct. 698, 703.

Under applicable regulations, "compensable hours of work" include time during which

the "employee is suffered or permitted to work for the employer."

See 25 C.F.R. § 553.221(h).

The regulations further states that "[s]uch time includes all pre-shift and post-shift activities

which are an integra] part of the employee's principal activity or which are closely related to the

performance of the principal activity, such as attending roll call, writing up and completing

tickets or reports, and washing and re-racking fire hoses.” Id.

8
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off of the station's bulletig board, qualify as "integral” to the principal activity of law

enforcement, i

fact remains as to whether, when all of the nNon-compensable activities ar¢ removed from the
calculation, including socializing and car-parkiﬁg, the officers perform more than nine minutes
(on weekdays) or 21 minutes (on weekends) of work prior to roll call. If such duties do require
more than nine (or 21) minutes of activity, Plaintiffs have; worked time for which they have gone
uncompensated. However, if the majority of the time is Spent socializing, and only nine minutes
of work is actually performed prior to roll call, the City's practice of compensating for nine
minutes of pre-roll call time would be sufficient,

Second, an issue of fact remains as to whether there €XISts an "unwritten ruje” by which
officers are required to report at least fifteen minutes prior to their official "réport*‘ or "roll call"
time. Ifthere exists such a fute, then Plaintiffs could be said to have "sué'ered" work for the
benefit of the City for which they have gone uncompensated. These are both issues of fact that

must be left to the fact-finder and, therefore, preclude summary judgment.

3(C). Compensation for Post-Shift Work

Plaintiffs also claim that they were not compensated for post-shift work, The City's

? Moreover, because the officers must be "on the street” subsequent to the roll call, time

+ 'spent prior to roll call engaging in such integral activities is compensable time,

9
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overtime work compensation scheme required officers to submit overtime forrns n order to

request compensation for the amount of overtime that they had done. In practice, however,

Plaintiffs claim they were discouraged from submitting overtime compensation forms. Asa

resuIt they argue that they have not been credited with al] of the overtime work that they have
performed. Specifically, the orﬁcers state that, if they worked overtime that amounted 1o Jess
- than 30 minutes, they were discouraged from or explicitly told not to submit overtime

compensation forms for those minutes. See Liptak Dep. at 6-7; Jones Dep. at 22; Rosa Dep. at

53 (stating that he was told by supervisors not to submit an overtime form over teq tlmes)
Defendant claims that officers have been fully compensated for all post-shift work dope

by them. See Williams Aff 7 11; Newman Aff, T 13 (stating that he "never had a problem with

, Defendant

claims that Plaintiffs themselves are at fault for any work for which they have not been
compensated. See Lynch Dep. at 48 (stating that " never thought about" submitting time for
certain overtime spent helping a recruit).

Because Plaintiffs claim that the City has a practice of failing to compensate officers for
overtime work, and Defendant claims that all overtime work has been properly compensated,
there remains a material issue of fact that precludes Judgment at this stage Moreaver, whether
Plaintiffs were actually 'discouraged", and thereby prevented, from submitting slips for overtime
work performed by. them is an issue of fact. Therefore, Plaintiffs' Motion for Summary
Judgment must be denied as 1o their post-work overtime compensation claim claim,

3(DY. Compensation for Off-Durv Training

Plaintiffs claim that City police officers are not always compensated for training for

[0
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s
o

. which they should be compensated. Officer Nidi

interdiction tdentification class, and a computer forensic class for which he was not
compensated. Although the computer forensic class did not "directly relate” to Nidiffer's job, as

; the department did not have computers capable of doing such work, he claims that the drug

Interdiction identification class and the DUT class did pertajn directly to his Jjob. Officer Jones

- states that, if an officer fequests to take a shooting class, for €xample, the police department may

refuse to "send” him to the class and, if $o, he will not be Compensated for time spent at the

b class,
= As previously discussed, Congress did not provide a definition of "worik" under the
: FLSA, but rather left it to the courts to determine which employment-related activities are
| _
compensable "work" under the Act. Courts have construed "work” to mean all activities

"controlled or required by the employer and pursued necessarily and primarily for the benefit of

. his employer and his business.” Muscoda, 321 U.S. at 598, 64 S.Ct. at 703 (holding that

underground travel to iron ore mines was compensable work). Under applicable regulations,

"compensable hours of work" generally include time during which an employee is on duty, "as

}
|
I
|

well as all other time during which the employee is

suffered or perm;j tted to work for the

-

employer." See 29 C.E R. §353.221(b) (emphasis added),

In this case, the police officers claim that they should be compensated for voILmtary, off-

duty training that is has beeq disapproved by the C ity. However, using the generally accepted

definition of "work", duties must be "controlled or required” by the employer in order to

constitute "work." 'Therefore, where, as here, the employer hag explicitly rejected or
disapproved of its employee taking a particular class Or training program, but the employee
| nonetheless chooses to participate in the course of his own volition and on his own time, that

Il
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training cannot be said to be “controlled or required” by the employer. Nor could 1t be

considered to be time during which- the employee is "suffered” or even "permitted” to work for

the employer.

Because voluntary training, which is disapproved by the City, is not controlled, required,

or even permitted by the City to be done on its behalf, such training is not compensable ‘work™"

- under the FLSA. Plaintiffs' Motion for Summary Judgment will be denied on this issue, and

Defendant’s Motion will be granted,

3(E).  Compensation for Canine Care

Plaintiffs further claim that éfﬁcers have been ﬁnder—compensated for time spent doing
off-duty care of law enforcement canines. Defendant presently cornpénsates 6fﬁcers who work
’with canines for one hour of home canine care per day, i.e., 28 hours of canine care per each 28-
day cycle. Defendant claims that it arrived at the one-hour number by doing research on the
issue and states that one hour is "generous” based on studies that it has done. Sﬂ?‘ Mathias A ff,
7 5-6. Plaintiffs counter that one hour is not enough, when time spent running and feeding the
dog, as well as vacuuming the officer's automobile, is taken into account.

In Reich v. New York Citv Transit Authority, 45 F.3d 646, 650 (2d Cir. 1995), the

Second Circuit Court of Appeals held that "feeding, trazmna and walkmg are work and are
indispensabl_e to the dogs' well-being and to the employer’s use of the dogs in its business "
Indeed, such work is clearly "suffered” for and permitted by the City, which requires officers
with canines to train such dogs for use in performing law enforcement éc.tivities. Given that the _
City requires its canine officers to use dogs in the line of duty, "feeding, training and walking"
the canines are activities that are clearly integral 1o the officers’ law enforcemgnt duties.
Defendant apparently agrees that such activities should be compensated by the City, and claims

iz
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compensation, the evidence on the record indicates that capine officers would spend only 25 to

40 minutes doing canine-related work each day and the one-hour compensation scheme woyld

- be sufficient. See Gray dep. at 30, 34 (stating that he does 15 to 20 minutes of canipe care in the

If vacuuming were included, the record supports that canine officers w§uld Spend more than one
hour a day on canine-related duties,

Unfortunately for Plaintiffs, however, Defendant has presented uncontroverted evidence
that the City had no knowledge that its cgm‘ne officers were spending 20 minutes per day
vacuuming their automobiles. The record shows that then-Sergeant Kenneth Mathias informed
the canine officers that they would receive one hour per day for home animal care, and that 1o
officer told Mathias that he took more than one hour doing such duties. Moreover, Plaintifss

‘ present no evidence that any other supervisor Had knowledge that the canine officers were doing
20 minutes of vacuuming per day. Because the City had no knowledge ot;;the vacuuming, it was
clearly not "controlled or required” by the empléyer. In fact, when the City did become aware of
the 20-minute vacuuming practices, subsequent to Gray's depositi-on‘testimony, the City

Instructed its bfﬁcers to perform any required vacuuming on-duty, so that ofoduty vacuuming
was no longer permitted or required. |

The Court agrees thar cgnine care, including feeding, walking, and othér\ requisite duties,
should be compensated as "work." However, the Court does not agree that the ancillary task of

I3
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ing should be compensable, where the .eranoyer Was unaware of the task of
the fact that It was being performed in such a way that it required 20 minutes of the off tcers'
daily canine-related act1v1nes Absent the 20-minute vacuurnmq routine, Plaintiffs' canine
activities were adequately Compensated under the City's policy of granung each canine offi icer

one hour of "off-duty" compensation for canine-related actlvmes Accordmcly, PIamnffs fail to

- Support that canine officers have been i Improperly compensated for thexr work, Accordingly,

Plaintiffs' Motion for Summary Judgment is denjed and Defendant's Motion for Summary

Judgment is granted as to this claim.

3(F). Designation of Sergeants as "Exempt” Employees

Plaintiffs further claim, on behalf of certain members of the consenting group, that the
City has misclassified its police sergeants as "exempt” employees. Under 29US8.C.§2 I3(a)(1),
bona fide executive, administrative, and professional emnloyees are exempt from the
requirements of the FLSA. Whether a person qualifies for the exemption is based on: ( 1)
whether the employee's duties are primarily managerial in nature; (2) whether the employee's |
salary meets a particular level; and (3) whether the employee meets the "salary basis" test. See
29 CF.R. §§§ 541.1, 541. 1{f); 541.118; see also 29 C.FR. 8§ 541 2, 5413 3. In all cases, the

burden of employer bears the burden of demonstrating that irs employees are exempt. See Reich

v. Newspapers of New England, Inc,, 44 F.3d 1060, 1070 (1st Cir. 1995) '

First, this ‘Court must consider whether the duties of the City's beroeants are pnmamly
managerial, Whether management dutxes constitute a "primary” job duty is deterrnined ona
case-by-case basis. See 29 C.F.R. § 541.103. Generally speaking, an employee meets the
"duties” test if "the employee's 'primarv duty consists of the management of the enterprise in

which the employee s emploved or of a customarily recognized department or subdivision

12
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employees therein.™ Shocklev v, City of Newnort News, 997 F.2d 18, 25 (4% ¢ip 1993) (citing
\\\ y -

29CFR.§ 541.1() (emphasis in the original). Asa “rule of thumb", this meéns that an

employee must devote over fifty percent of his time to Mmanagerial dutjes ip order to meet the

threshold. See id. at 26,

which his "primary duty [is]...to Supervise the officers assigned to [that] squad " See Brown
Aff 21, Moreover, the record ;s clear that sergeants "devote more than fifty percent of their

time to management responsibilities” and that they always Supervise at least two other

managerial.
They City's Sergeants also meet both the "salary level” and “salary basis" tests, The
Sergeants meet the requisite Jevye| of salary because thejr starting pay exceeds 5230 per week.

See 28 CF.R. § 54].1. They similarly pass the "salary basis” test because they are, in fact, paid

on the basis of a "salary."

work performed.'™ AAuer v. Robbins, 519U S, 452,455, 117S. . 905, 968 (1997). The méthod
of salary payment notwithstanding, employees who are covered by a "policy tﬁat permits
disciplinary or other deductions in pay.'as a practical matter" ape deemed notto be paid on g
salary basis and, therefore, nor exempt from the FLSA. See Auer, 519 US. at 461,

!
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In this case, the City's police sergeants receive their pay in the form of a salary, paid out
In a certain amount each pay period. However Plaintiffs argue that sergeants are not on a
salary basis” because they are subject to disciplinary deductions from thelr pay. However the
record does not support such a finding. Under Auer, the Supreme Court has held that there must
be a "clear and particularized policy [of deductions based op disciplinary action]--one which
- "effectively communicates” that deductions will be made in specified circumstances.” Auer, 519
U.S. at 462. In this case, Plaintiffs present no evidence of any such policy, nor of any case in
whrch a sergeant has been subject to such disciplinary deductions. Accordingly, Plaintiffs'
»Motxon for Summary Judgment is denied and Defendant s Motion is granted on this issue.

3(G). Inclusion of Periodical Bonuses in "Regular Rate"

During each of the past two years, employees of the City have been given a bonus as a
result of increases in the City's revenue during those years.> In 1998, City employees received

$500 in such bonuses and in 1999, City employees received $250. Plaintiffs claim that the City

has incorrectly failed to include periodical bonuses in their "regular rate" of pay. The "regular

rate” is calculated by dividing the annual salary by the number of hours worked during the year.

The amount of overtime pay that is paid to the City's officers is calculated based on the regular

-

. rate.

The "regular rate” of pay ”mc[ude[s] all remuneration for employment paid to, or on
behalf of, the employee”, However, Title 29 U.S.C. § 207(e) expressly excludes from the
“regular rate" all "sums paid as gifts; payments in the nature of gifts made at Christmas time or

on other special occasions, as a reward for service." See 29 U.S.C. § 707(6)(1) Such gifts

Soecxhcallv the bonuses were paid to all full-time employees on the Crtv s payroll from
January to mid-February after the bonuses were authorized by the City.” See Benton Aff. 1L

16
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should be excluded from the "regular rate® sq long as the amounts of the gifts "are pot measured

by or dependent on hours worked, production, or efficiency.” Id.

In this case, the annual bonuses were given to aj] employees of the City and were not

measured by or dependent op the hours worked by City employees. See Benton Aff. §4. Nor

were the bonuses measured by the employees' levels of production or efficiency. Id. Because

- the bonuses, therefore, were in the nature of gifts, they were properly cxcluded from calculation

of the "regular rate” of pay.

the "regular rate”.

Accordingly, Plaintiffs' Motion for Summary Judgment on this issue is denied, and

-

Defendant's Motion is granted.

3(H). - Inclusion of Longevity Pay in "Regular Rate"

Plaintiffs also argue that their longevity pay should pe included in the calculation of the '
"regular rate," I Raleigh, 2 longevity bayment may be made to a City police officer, so long as:
(1) the officer hés given five years of service to the City; and (2) he has not recejveq an annual
performance evaluation rating of "Needs Improvement” or "Unsatisfactory”. The amount of an
officer's longevity payment is calculated as 3 percentage of the officer's income. While Plaintiffs

17
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claim that longevity Paymeats should be includeq in calculating the "regular rate" Defendaﬁt
argues that longevi ty pay is a "sum paid as a gift as 5 reward for service," see 29 US.C.§
207(e)(1), and that the longevity pay is therefore excludable.

. As discussed above, gifts should be excluded from the calculation of ‘regular rate” 5o
long as the amounts of the gifts "are not measured by or dependent on hours worked, production

- or efficiency." See 29 US.C.§ 207(e)(1). In this case, even ifan employee were tq work more
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Because the longevity payments may be withheld at the discretion of the City, on the
basis of the police officer's performance rating or efficiency, the officers’ longevity pay is not
‘excludable under 2§ US.C. § 207(e)(1). Moreover, the longevity payments are not excludable
on any other basis, so they must be included in calculating the "regular rate", Accordingly,

Plaintiffs' Motion for Summary Judgment on this point must be granted and Defendant's

corresponding Motion for Summary Judgment be denjeq.

TR

(M. Compensatory Time

employees of public agencies may be compensated for overtime work with compensatory time
off in lieu of cash péymem. Title 29 U.S.C. § 207(0)(5) further requires that use of such
compensatory time shall be given to such emplovee "within a reasonable periad after [the
employee] makfes] the request [for the use of the timé] if the use of the compensatory time does

18
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not unduly disrupt the operations of the public agency."

In29 CF.R. § 553. 25(c)(1); the Department of Labor ("DOL") states that what qualifies

as a reasonable period"” of time is based upon the customary work practices, i

on past experience, (c) Cmergency requirements for staff and services, and (d) the availability of

- qualified substitute staff." The DOL also clarifies the ' 'undue disruption” standard, by stating

that "mere inconvenience to the employer is an insufficient basis for denial of a request for

compensatory time off." The DOL noted that, for an employee's request to be "unduly
disruptive”, the employer must "reasonably and in good faith anticipate that it would 1 u’npose an
unreasonable burden on the agency s ability to provide services of acceptable quality and
quantity for the public during the time requested without the use of the employee's services,"

See 29 CFR. § 553.25(d).

In this case, the City's stated policy is that a request for "comp time . . . should be given
to the employee‘. -. within a reasonable time as long as it does not unduly disrupt thef]
operations [of the police department] " See Dominick Dep. at 39, In practice, the Platoon
Captain is "allow[ed) to make the decision on how many people [will] be [allowed] off [ona
particular day], depending on the work load, the shift, the events that are happean " See Knox
Dep. at 46. Knox states that the Platoon Captain has arrived at that number by determining
“what it t{akes] to cover the City safely, period." See id. at 49. When the "log book" is filled for

a particular day, no other officer may take that day off,*

* Generally speaking, a squad's log book will be fi lled on a particular day as soon as one
or two officers are taking the day off. As officer Liptak stated, "A lot of times if there is already
somebody off on my squad, then we dont get a chance to take off, 5o jr's disapproved."

19
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without regard for

ers who are willing and able (o substitute for the requesting officer.

minimum emplayment levels are reached (i.e., the log books "are full"), any officer seeking to

use his comp time on that particular day wil] be denied.

This Court agrees thatbmaintaim'ng minimum employment levels is crucial to ensuring
safety and order in the City of Raleigh. However, to comply with the "undue disfuption"

standard, the City must tum down comp time réqueSts, only when granting them would impose

an unreasonable burden "during the time requested”. See 29 CF.R. § 553.25(d). Although the

the Secretary's preamble 1o the interpreting regulations clarifies jts meaning, The preamble

clearly states that:

"situations may arise in which overtime may be required of ope
another employee to use compensatory time off, However, such
itself, would not be sufficient for an employer to claim that it is

employee to permit
a situation, in and of
unduly disruptive,"
52 Fed. Reg. 2012, 2017 (1987). Moreover, although this interpretation is not entitled to

20
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Chevron deferen_;e, 1t is-entitled to "respect” if it has the "'power to persuade™

. See Christensen

v. Harris County, 529 U s, 576, 587, 120 S.Ct. 1655, 1663 (2000) (citing Skidmore v. Swift &
N . \-—

Lo, 323 US. 134, 140, 65 S.Ct. 161, 89 L Eq. 124 (1944)).

Defendant is unwilling to substitute officers who may need to be paid overtime to grant an

- officer's comp time request, it thereby denies requests when doing so would not impose undue

hardship. It is therefore possible for the City to grant COmp time requests, even when the log

book is "full", without causing staffing levels to fall below the critical level. To do this, the City

impose "undue hardship” on the City.
For these reasons, the Coyrt will grant Plaintiffs' Motion for Partia] Summary Judgment
on this issue and will deny Defendant's Motion for Summary Judgment.

3. Statute of Limitations

Lastly, Defendant has moved for summary Judgment as to all claims based on violations
allegedly done prior to May 17, 1997. Plaintiffs seek recovery for élaims that accrued more thar .
three years prior to the filing of the nstant suit on May 17, 1999, Ho»vev;r, under 29 U.S.C. -§
255(a), absent a willful viblation, an FLSA claim must be commenced Qithin two years after the
claim accrues. Ifan employee can show that his employer acted willfully, the statute of

limitations is extended to three years.

In McLaughlin v. Richland Shoe Co., 486 U.S. 128 (1988), the Supreme Court held that
an employer "willfully" violates the FLSA ifi (1) the employer actually knows irs conduct is in
violation of the [aw: or (2) the employer acts in reckless disregard for whether the conduct

21
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violates the law. Id. at 133, 135. Therefore, "If an employer acts unreasonably, hut pot

recklessly, in determining its legal obligation, thep . . . it should not be. ., considered [wilful)
under.. . the . .. standard we approve today." Id, atn. 3.

In this Case, Plaintiffs offer no evidence that Defendant haq ac

violating the FLSA. Neither have they demonstrated 5 reckless violation of the FLS

A by
- Defendant. Accordingly, Plaintiffs’ action will be subject to a two-year statute of limitations.

CONCLUSION

SO ORDERED.

This E’_ Z;/ of August, 2001.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

LONG BEACH POLICE OFFICERS’

ASSOCIATION, et al., - €V 99-13090 FMC (JWJx)
Plaintiffs, ORDER GRANTING IN PART AND
' DENYING IN PART PLAINTIFF'S
Vs, , PARTIAL MOTION FOR SUMMARY
_ JUDGMENT; ORDER DISMISSING
PLAINTIFF LONG BEACH POLICE

ROBERT M. LUMAN, et al., | OFFICERS’ ASSOCIATION

Defendants. |

This matter is before the Court on Plainiiff's Motion for Partial Summary

Judgment filed on November 2, 2000. For the reasons stated herein, Plaintiffs
Partial Motion for Summary Judgment is hereby GRANTED IN PART AND DENIED
IN PART. .
| I. Background

This action arises aut of the City of Long Beach Palice Department's (“the
Department's) policy of compensating officers-for overtime with compensatory time
off in lieu of cash payment as permftfed by the Fair Labor Standards Act (“‘FLSA™), '
@.S.C. §§ 201 et seq. Specifically, a dispufe has arisen between individual police

—LSD

MAY 11 2001 | 4&




request to take compensatory time off will be granted.

The Long Beach Police Officers Association (“the Association”), the police

officers’ employee representative, and Michagl Schaich, the original Plaintiffs in this

action, have been joined by 334 other Long Beach police officers (“the 334 officers™).
These police officers have filed consents to participate in the litigation pursuant to
29 U.8.C. § 206(b).
A.  The Policy — Compensatory Time in Liey of Cash Payment

The City of Long Beach personnel ordinances authorize the Department to

provide an emplayee with Compensatory time off in liey of cash payment for overtime

worked. Compensatory time accrues at the rate of one and one-half hours for each

hour of overtime worked.

Cause the staffing levels to fall below established minimum standards.’ (King Decl.

ki 4). This policy was incorporated into the memorandum of understanding ("*Mou”)

between the Association and the Department 2

2 The MOQU provides:

It is agreed that there exists within the Police Department
personne! policies and Procedures, general orders, departmental
policies and rules and regufations. Except as specificaily modified by

this MOU, these rules and regulations, and policies and subsequent

2
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|| Schaich’s declaration on the bases of relevancy, lack of foundation, and because the

Beginning in April 1999, the Department adopted a policy of attempting to |
grant requests to 'take compensatory time off by finding another officer to cover the
requesting officer’s shift.? (Lacey Depo. at 30-31 ). This attempt was made by the
scheduling sergeant independently or by the scheduling sergeant with the
assistance of the requesting 'ofﬁcer. (Lacey Depo. at 30;31). Priar to April 1-999
time, there was no such policy. (Lacey Depo. at 31, 37).

B.  The Denied Requests — Police Cfficers Schaich and Bacon

1. Officer Schaich

On or about March 11, 1999, Officer Schaich requested four days of
compensatory time off for the days March 29, 30, 31, and April 1, 1999, (Schaich
Decl. 3).* Kevin King, Scheduling Sergeant assigned to Watch | of the East Patroi
Division df,the Department at the time of the request, reviewed Officer Schaich’s
request to use compensatory time and determined that granting Officer Schaich all
four days requested would cause the staffing levels fall below the Department's -
minimum standards. (King Decl. 1]1[ 2,4,5)_. Sergeant King informed Officer Schaich.
that he could grant his request with respect to three of the four days, but not all of

terms and conditions of employment are implemented, the City, through
the Police Chief, shall meet in accordance with Government Code
Section 3500, et seq., with the Association regarding such changes.

* The Department argues that Commander Lacey’s testimony regarding this
issue should not be considered because it is an answer to a hypothetical question.
To the contrary, Commander Lacey's testimony merely explains a possible
application of a departmental policy that is at the heart of the present controversy.

* The Department has objected to paragraphs three and four of Ofﬁceq

declaration sets forth g legal conclusion. The Court sustains the Department's
objection to the fourth paragraph of Officer Schaich’s declaration, which indeed sets
forth a legal conclusion. Conversely, the third paragraph of Officer Schaich's
declaration regarding his request to take compensatory leave is relevant, does not ||
lack foundation, and is not a legal conclusion: therefore, the Court overrules the
Department's objection to the third paragraph of the Declaration.

3
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the daysrequested. (King Decl. q 5). Officer Schaich informéd Sergeant King,
however, that if he could not have off all four days, he did not want to take any days
off; therefore, Sergeant King denied the request in its entirety. (King Degl. 15).

Officer Schaich claims that he provided Sergeant King with;the names of four
officers who could work his scheduled shifts on the four days in question. (Schaich
Decl. {1 3). Sergeant King disagrees with this statement and denies that names were
ever offered or provided. (King Decl. 7).

2.  Officer Bacon

On March 18, 2001, Officer Bacon requested to take a day of compensatory
time off to be used on April 8, 2001. (Bacon Dedl. 73). This request was denied.
(Bacon Decl. 3). The following day, Officer Bacon resubmitted the request along
with the name of another officer would work the shift in his place. (Bacon Dedl. T4).
The request was again denied, but Officer Bacon was given the option of trading
scheduled days off with another officer. (Bacon Decl. S). Officer Bacon worked
his shiﬁ on April 8, 2001. (Bacon Decl. T7.
C.  The Present Motion }

Plaintiffs argue that the undisputed facts establish that summary judgment
should be granted in their favor as to the issue of whether the Department's policy
on the use of compensatory time violates § 207(0)(5). The Department argues that
the Association is ndt a proper party to this action, and that the 334 ofﬁceré are not
proper parties to this action because Plainiif's counsel has not brought a motion to
include them. Therefore, the Department argues, the only issue presented by the
present éction is whether the Department violated § 207(o)(5) when it denied Plaintiff
Michael .Schaich’s request to use compensatory time.

Il. The Association’s and the 334 Officers’ Status as Parties to This Action

The Department argues that the Association is not a proper party to this

action. The Depértment relies an State Nevads Employees’Associatfon, Inc. v.

Bryan, 916 F.2d 1384, 1391 (8" Cir. 1990), which indeed held that an employee's
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representative is not a proper party in an action alleging a violation of 29 U.S.C.
§ 207(0). Accordingly, the Court hereby dismisses the Assaociation from this action.

The Department next argues that fhe 334 officers are not proper parties to this
action because Plaintiff's counsel has not filed a motion pursuant to 29 U.S.C.
§ 216(b) to include them. However, the 334 officers filed their consents on June 30,
2000, and the Court acknowledged the filing of these conéents on July 11, 2000.5
Defendants’ counsel indicated that he had anticipated filing objections tq the joining .
of the 334 officers to thig action; however, all a prospective plaintiff need do to “opt
in” to FLSA suit for damages is to file a consent pursuant to 26 U.S.C. § 21 6(b).
See, e.g., Does | Through XXt v. Advanced Textile Corp., 214 F.34 1058 (9" Cir.
2000); Bonilla v. Las Vegas Cigar Co., 61 F. Supp.2d 1129 (D. Nev. 1999).
Accordingly, the 334 officers are proper plaintiffs in this action. |

L. Summary Judgnﬁent Siandard

Summary judgment is proper only where “the pleadings, depositions, answers

to interrogatories, and admissions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and that the moving party is

entitled to judgment as a matter of law.” Fed. Rule Civ. Pro. 56(c); see aflso
Matsushita Elec. Indus. Co. v. Zenijth Radio Coxp,,.475 U.S. 574, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986).

The moving party bears the initial burden of demonstrating the absence of a
genuine issue of material fact. Anderson v, Liberty Lobby, Inc., 477 U S, 242, 256,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). Whether a fact is material is -detefmined by

locking to the 'goveming Substantive law; if the fact may affect the outcome, it is
material. /d. at 248, 106 S.Ct. 2505,

Ny Apparently, neither party received a copy of this filing. A copy was provided
to counsel at the hearing on the present Motion on May 7, 2001.

5
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If the mevihg party nﬁeets its initial burden, the “adverse party may not rest
upon the mere allegations orﬁdenials of the adverse party's pleading, but the adverse
party's response, by affidavits or as otherwise provided in this rule, must set forth
specific facts showing that there is a genuine issue for trial.” Fed.R.Civ.P. o6(e).
Mere disagreement or the bald assertion that a genuine issue of material fact exists
does not preclude the use of summary judgment. Harper v. Wallingford, 877 F 2d
728 (9" Cir. 1989).

The Court construes all evidence and reasonable inferences drawn therefrom

in favor of the non-moving party. Anderson, 477 U .S. at 255; Brooksfde Assocs. v.

Rifkin, 49 F.3d 490, 492-93 (9th Cir.1995).
IV. Compensatory Time Off Under the FLSA

A, Authorization for Compensator_y Time Off in Lieu of Cash Payment for

Overtime

Generally, the FLSA requires that employees who work more than forty hours
in a week be compensated at a rate of one and one-half times their hourly rate ofi
pay for each hour worked over forty hours in that week. 29 U.S.C. § 207(a)(1).
However, the FLSA permits governmental agencies to provide employees with

compensatory time off in lieu of cash payment for overtime:

(o) Compensatory time

(1) Employees of a public agency which is a State, a political
subdivision of a State, or an interstate governmental agency may
receive, in accordance with this subsection and in lieu of overtime
compensation, compensatory time off at a rate not less than one and
one-half hours for each hour of employment for which avertime
compensation is required by this section.

29 U.8.C. § 207(o0)(1). The governmental agency may provide employees with
compensatory time off only pursuant to a collective bargaining agreement or
‘memorandum of understanding. 29 U.S.C. § 207(0)(2XA)).

|
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B. . Employees’ Requests to Use Overtime

The FLSA also addresses an employee’s request fo use compensétory fime.
Generally, an employee’s request must be honored unless the use of the
compensatory time unduly disrupts the operations of the public agency:

(5) An employee of a public agency which is a State, political
subdivision of a State, or an interstate governmental agency--(A) who
has accrued compensatory time off authorized to be provided under
paragraph (1), and (B) who has requested the use of such
compensatory time, shall be permitted by the emﬁioyee's employer to
use such time within a reasonable period after making the request if the

use of the compensatory time does not unduly disrupt the operations -
of the public agency.

29 U.S.C. § 207(0)(5) (em‘phasis added). The term “unduly disrupt” is defined by
Department of Labor Regulations:®

When an emploger receives a request for comcfensatory time off, it
shall be honared unless to do so would be "unduly disruptive” to the
agency's operations. Mere inconvenience to the employer is an
insufficient basis for denial of a request for compensatory time off. . . . -
For an agenc y 1o turn down a request from an employee for
compensatory time off requires that it should reasonably and in good
faith anticipate that it would impose an unreasonable burden on the
agency's ability to provide services of acceptable quality and quantity

for the public during the time requested without the use of the
employee's services.

29 C.F.R. § 553.23(d). The Department of Labor, in an August 19, 1994, Letter
Ruling, provides more guidance as to when granting a request for compensatory

time off would be “unduly disruptive,” would be an “unreasonable burden,” and would

be more than a “mere inconvenience”:’

® This Court is required to give deference to an agency’s regulation containing
a reasonable interpretation of an ambiguous statute. See Chevron US.A., Inc. v.
Natural Resources Defense Council, Inc., 467 U.S. 837, 842-44, 104 8. Ct. 2778
(1984); Christensen v. Harris County, 529 U.S. 5786, 586-87, 120 S. Ct. 1655 (2000).

" An agency's interpretation of a regulation should be given deference if the
language of the regulation is ambiguous and the interpretation is consistent with the
statute. Auerv. Robbins, 519 U.S. 452,117 S. Ct. 905 (1997); Christensen v. Harris
County, 529 U.S. 578, 120 S. Ct. 1655 (2000). The terms ‘unduly disruptive,”

‘unreasonable burden,” and “mere inconvenience” are ambiguous and therefore the

7
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Itis our position that . . . an agency may not turn down a request
from an employee for compensatory time off Unless it woujd impose an
unreasanable burden on the agency’s abilig/ to provide services of
acceptable quality and quantity for the public uring the time requested
without the use of the employee’s services. The fact that overtime
may be required of one employee to permit another employee to
use compensatory time off wodld not be a sufficient reason for an

employer to claim that the Compensatory time off request is
unduly disruptive, '

Department of Labor, Letter Ruling, August 19, 1994 (emphasis added).
V. Anaiysis

The Department has a policy that provides compensatory time off to its
employees in lieu of cash payment, and that policy is incorporated into its MOU with
the Aésociation. See 28 U.S.C, § 207(0)(1)-(2). Accordingly, the Depai’tment is
subject to the requirement that employee’s requests for use of accrued
compensatory time be granted unless such request is unduly disruptive. See 29
U.S.C. § 207(c)(5). This Courtis required to give deference to the Department of
Labar’s reguiations that define the term “unduly disruptive.” See Che?ron, 487 U.S.
at 842-44. Those regulations state that a mere inconvenience to the employer is not
to' be considered “unduly disruptive” and that requests for compensatory time off
should be granted uvriless the employee’s absence would impose an unreasonable
burden on the agency’s ability to provide services of an acceptable quality and
quantity to the public. 29 C.F.R. § 533.23(d). The Department of Labor (*DOL™ has
interpreted this regulation to require employers to attempt to meet their staffing
needs through other means, in order to grant a request for compensatory time off,
(08/14/94 Letter Ruling). Specifically, the DOL has interpreted this provision to
mean that if the only disruption in the employer’s ability to meet its staffing levels
consists of the fact that the substitute officer would be working on avertime, the

employer may not deny the request for compensatory time off. /d.

agency's ihterpretation as set forth in its AuQust 19, 1994, Letter Ruling must be
given deference. '
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Under this standard, the Court agrees with the Department that granting an
employee’s request for compensatory time off is not required when that employee’s
absence would cause staffing to fall below the Department’s established minimum
level. Plaintiffs have presented no evidence that questions the legitimacy or
necessity of maintaining these levels,® and the Court has no difficuity concluding that
the Department need grant no request for compensatory time off when that action
would endanger the safety of the public it is charged with protecting. Sich a résuﬁ:
would surely be “unduly disruptive" within the meaning of § 207(0)(5).

The issue, then, centers whether the Department, when considering an
employee’s request to take compenéatory time off, is required to determine Whéther
its staffing needs could be met in some other fashion. ‘Piaintiffs»have suggested that
where an employee has provided the names of officers who are both able and willing
to work the requesting officer's shift, then the request must be granted. The
uncontroverted facts estabilish that prior to April, 1999, the Department had no policy
of either attempting to find another officer to fill the requesting officer’s shift or of
allowing the requesting officer to find another officer to fill the shift.

Therefore, the uncontroverted facts estabiish that the Department’s failure to
adopt a policy to implement the requirements of the FLSA prior to April 1999 was in
Viotaﬁon of § 207(0)(5).°2 '

The Department's post-April 1999 policy is articulated by Commander Lacey

in his deposition. Commander Lacey explained that beginning in April 1999, the

8 Indeed, Plaintiffs do not suggest that compensatory time off should be
granted if this action causes the staffing levels to fall below the minimum standard.

¢ Whether Officer Schaich submitted the names of four officers who werg
willing to cover his shifts an March 29, 30, 31, and April 1, 1999, is disputed by the
parties. This dispute is immaterial, however, because the uncontroverted facts
establish that, under the Department’s established policy, these officers would not
have been considered as possible substitutes for Officer Schaich’s shifts. (Lacey
Depo. at 37). '

8
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Department adopted a policy of attempting to grant requests to take compensatory
time off\by finding ancther officer to cover the requesting officer’s shift. This policy,
as articulated, would not violate § 207(0)(5).

However, other evidence offered by Plaintiff supports an inference that this
policy was not in every instance fo"owed. Officer Bacon’s declaration indicates that
he requested a day of compensatory time off and provided the name of anather
officer who could work his shift for him. Under the Department’s policy as articulated
by Commander Lacey, this request should have been granted. However, the
request was denied, and the notation that Officer Bacon could instead trade days off
with another officer supports an inference that the policy articulated by Commander
Lacey was not followed in this instahce. _

Accordingly, material issues of fact exist that preclude summary judgment
regarding whether the post-April 1999 policy, as applied, violates § 207(0)(5).

* VI. Effect of United States Supreme Court Decision in Christensen

Defendants corr'ectly‘ note that the United States Supreme Court has stated
that the use of compensatory time is not under the exclusive control of the employee
and that an employer has significant control over the use of accrued compensatory
time. See Christensen v. Harris County, 529 U.S. 576, 586 n.5, 120 S. Ct. 1655
(2000) (rejecting, in dicta, a notion that compensatory time should be treated like
employee “césh in the bank” under the exclusive control of the employee). However,
this acknowledgment by the Supreme Court does nat alter the requirement under 29
U.S.C. § 207(0)(5) that an employee’s request must be honored unless it would
unduly disrupt the employer's operations, See /d (nating that examples of the
employer's control were the ability to “buy out” accrued compensatory time and the
ability to deny use of accrued compensatory time when such use would unduly
disrupt the employer’s opératio}ns). Therefore, Christensen does not compel a result

contrary to that reached by this Court in resolving the present Motion.
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VIi. Conclusion
For the reasons stated herein, the Court hereby GRANTS Plaintiff's Motion
for Summary Judgment with respect to claims that arose prior to the April 1999
implementation of a policy regarding substitution of officers to facilitate use of
compensatory time. The Court hereby DENIES Plaintif’s Motion for Summary

Judgment with respect to claims that arose after the April‘ 1999 implementation of the |

substitution policy.

DATED tms%ay of May, 2001.
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fEsolved mos of-the'issues in this case. There remains the
questlon whether the town may refuse to grant an officer's
request to use “"compensatory time because to do so the tewn
Qould have to pay another officer overtime. Both parties move
50: umnary judgmenc on this issue. The tcwn's motion is denied.
;ne police officers’ motion is granted in part and denied in

‘.

part,

{ E :
f | pair Labor Standards Act of 1938, (codified as amended in 23 U.,5.C.
iss 201-218).

No. 98-11855-MEL
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The FLEA requires an employer to pay its workers whe

ed’under the statute in cash, at cthe rate of time and

Section 207 () of the FLSA, with

cover
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ond-half, for overtime work.
te its

eméloyees in paid time cff (compensatozy time) instead of cash

overtime.
5 The precise question for decision is whether the need
i

b4 pay one officer overtime to allow another officer to use

cdnpensazory time constitutes an nyndue disruption' as this term

13
ig used in 23 U.S.C. § 207(c) {(58) and is interpreted in 29 C.F.R.
_5553.25(d>. gection 207 (o) (5) provides that an employee wha

asks to use accrued compensatory time:

s¢hall be permitted by the smployee's amployer .
to use such time within a reasonable pariocd
after making the reguest if the uge of '
compensatory time does not unduly digrupt
rhe operations of the public agency.

R ]

28 U.5.C. § 207(0) (5) {emphasis sdded).
: In 29 C.F.R. § 553.25(d), the DOL has clarified the

A

meaning of "undue digruption’ contained in § 207(e). It
ﬁrovides:

(d) Upduly disxupt. When an employer receives a
: a request fo compensatory time off, it shall be
i honored unless to do so would be *unduly

; disruptive" to the agency's operations. Mere

: inconvenisnte to the employer is an

: insufficient pasis for denial of a reguest for
! ' compensatory time Off. (See F.Rep. $9-331, B.

i 23.] Por an agency to turn down a reguest from
g an employes for compensatory time off requires
: . that it should reasonably and in goed faith

¢ anticipate that it would impose an unreasonable
! burden on the agency's ability to provide

; services of acceptable guality and quantity for
) the public during the time requested withouc

; the use of the employee's services.
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“ The payment of one officer overtime to allaw anothex

H .
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i ofﬁ&cer te use compensatory tiwe does not constitute an "undue

digruption.“ on the present record nothing indicates that having

tj|pay one or more sfficers overtime in cash, to permit another

182
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Ff'" er to take compensatory time would effect the police

department's "ability to provide gervices of acceprable gquallty
4

| and guancicy.”
. g

i the DOL comcurs in this reading of the statuie and
u :

ap%l«cable regularion. $£ee S2 Fed. Reg. 2012. 2017 [1987); April

1
3 2k, 2000, Amicus Brief of the DOL in abraska v ilwaykes; DOL
'I
FﬁSA opinion lettar, 1994 WL 1024661. The DOL'® interpretaticn
=] !:
- 34 entitled te defersnce. Chevron U.§.A, Inc. v. Natural

»
l.

Re OUrces Defonse Council, Inc., 467 U.S. §37, 104 S.Ct; 2778,

7.
4

fioa 2d 594 (1984) (court's must give effect to an agency's

81

. --h

“““f gulatxﬁn containing a reasonable interpretation of a statute);

:

0

ar v. Robbins, 519 U.S. &52, 481-62, 117 S.Ct. 805, 137 L.Ed.2d

%9 (1997) lagency's intgrpretacion of its own regulation is
gntitled~fo deference) . Despite the town's argument to the

t | »sontra*v rothing in Chrisvensen v. Harzis County, 529 U.S. _,
1‘0 s.ct. 16585, _ L.Ed.2d __ (2000) changes this result.

!!

The affidavits aubm;tted by the parties do not

stabllsh whether the town, in [3agt, prohxb;ted any officers Ifrom

e
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ing compensatory time beczuse it would result in hiring other

P ey

fficexrs at overtime rates. Whather tha town engaged in thos
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actica, and on how many occasions, remaine an open question of
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The defendants' motien for summary judgment is denied.

f Th%:plaintiffs‘ motion for summary judgment is granted in part

an% denied in part.
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it is so ardered.

Octabher 9, 2000

Bogton,

Massachusetts
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U.5.D.J.

& aos



