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RETAINING WALL EASEMENT AGREEMENT 

 
This RETAINING WALL EASEMENT AGREEMENT (this “Agreement”) is 

dated as of the _____ day of ______________, 2013, by and between the CITY OF MILWAUKEE, 

WISCONSIN, a Wisconsin municipal corporation, (“Grantor”) and LIBRARY HILL LLC, a 

Wisconsin limited liability company, (“Grantee”). 

  RECITALS: 

 
A. Grantor is the owner of that certain real property in the City of Milwaukee, 

County of Milwaukee, Wisconsin, and legally described on Exhibit A attached hereto and made 

a part hereof (the “Grantor Parcel”). 

B. Grantee is the owner of that certain real property located adjacent to the 

Grantor Parcel and legally described on Exhibit B attached hereto (the “Grantee Parcel”).   

C. A prior owner of the Grantee Parcel constructed a retaining wall, certain 

portions of which encroach onto the Grantor Parcel, which retaining wall is more particularly 

depicted on Exhibit C attached hereto (the “Retaining Wall”). 

D. Grantor has agreed to permit the encroachment of the Retaining Wall on 

the Grantor Parcel, where said Retaining Wall currently encroaches upon the Grantor Parcel, as 

depicted on Exhibit C, and to allow Grantee access over certain areas of the Grantor Parcel (as 

more specifically described below) for maintenance, repair and replacement of the Retaining 

Wall. 

NOW, THEREFORE, in consideration of the terms and provisions set forth 

herein and other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged by the parties hereto, IT IS AGREED: 

1. Grant of Easement.  Grantor hereby grants to Grantee a permanent, 

perpetual, nonexclusive Easement:   

i. to inspect, maintain, repair, replace, and/or restore the Retaining Wall; 

ii. to use the Retaining Wall for support and related purposes in connection 

with the development currently located on the Grantee Parcel; and 

iii. for vehicular and pedestrian ingress and egress over the paved areas of the 

Grantor Parcel from both N. 7
th

 Street (a/k/a James Lovell Street) and W. Wells Street for the 

purposes of maintaining, repairing, replacing, and/or restoring the Retaining Wall, provided that 

(except in an emergency) Grantee shall give Grantor at least forty eight (48) hours prior notice of 

any intended use of such access, and provided, further, that the use of such access shall not 

unreasonably interfere with the Grantor’s use of the Grantor Parcel.  In the event that Grantee’s 

activities on the Grantor Parcel limit the availability of parking spaces, Grantee will endeavor to 

provide replacement parking on the Grantee Parcel. 
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2. Maintenance and Cost Sharing.   

(a) Maintenance.  Grantee shall be solely responsible for the inspection, 

maintenance, repair, replacement, and/or restoration of the Retaining Wall.  Grantee shall 

maintain the Retaining Wall in good condition and repair, ordinary wear and tear excepted, and 

in compliance with all applicable laws.  Grantee shall use reasonable efforts so that its 

performance of the foregoing obligations does not unreasonably interfere with the use by Grantor 

of the Grantor Parcel. 

(b) Replacement.  In the event that Grantee replaces all or any substantial 

portion of the Retaining Wall with a new wall, the new wall shall be constructed solely on the 

Grantee Parcel so that it no longer encroaches onto the Grantor Parcel.  In such event, this 

Agreement shall continue as an access and maintenance easement. 

(c) Costs.  The costs of inspection, maintenance, repair, replacement, and/or 

restoration of the Retaining Wall shall be paid solely by Grantee. 

(d) Grantor Maintenance.  In the event that maintenance or repair of the 

Retaining Wall is not undertaken by Grantee, Grantor may, in its sole discretion, enter upon the 

Grantee Parcel and perform the necessary maintenance or repair work.  Except in the case of an 

emergency, Grantor shall provide Grantee at least ten (10) days prior written notice to cure any 

default hereunder before performing any such maintenance or repairs.  The cost of any 

maintenance or repairs undertaken by Grantor shall be assessed against Grantee, and such 

assessments, if any, shall be made in accordance with the provisions of section 66.0627 of the 

Wisconsin Statutes, as amended from time-to-time.  It is expressly acknowledged and agreed that 

such costs shall be deemed a special charge for current services and may be levied in accordance 

with the provisions of Wis. Stats. § 66.0627.  Any such charge that remains unpaid for more than 

sixty (60) days after billing shall be deemed delinquent and shall become a lien upon the Grantee 

Parcel.   

3. Insurance.  Grantee shall carry at its expense, insurance in the forms and 

with at least the coverages set forth in the certificate attached as Exhibit D.  Grantor retains the 

right, in its sole discretion, to require adjustments to the foregoing coverage limits annually, 

effective on each January 1 during the term of this Agreement, to such insurance coverages and 

limits as are customarily provided at that time, by similar enterprises, and are commercially 

reasonable at that time.  Said insurance shall be written by a company licensed in the State of 

Wisconsin.  Grantee shall annually furnish a Certificate of Insurance naming Grantor as 

additional named insured.  Such Certificates shall provide that the insurance company will 

furnish Grantor with a thirty (30) day written notice of cancellation.   

4. Indemnification.  Grantee shall be liable to and hereby agrees to 

indemnify, defend and hold harmless Grantor, and its officers, officials, agents, and employees, 

against all loss or expense (including liability costs and attorney’s fees) by reason of any claim or 

suit, or of liability imposed by law upon Grantor, or its officials, officers, agents or employees 

for damages, under or as a result of this Agreement, because of bodily injury, including death at 

any time resulting therefrom, sustained by any person or persons or on account of damages to 

property, including loss of use thereof, arising from, in connection with, caused by or resulting 
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from the acts or omissions of the Grantee and/or its officers, agents, employees, assigns, guests, 

invitees, or subcontractors.   

5. Notices.  All notices, demands, certificates, or other communications 

under this Agreement shall be in writing.  They shall be deemed given (a) when hand delivered 

to the address below; or (b) two business days after being mailed by first-class mail, postage pre-

paid, to the address below.  Any party may, by written notice to the other parties, designate a 

change or address for these purposes.   

  If to Grantor:  City of Milwaukee Fire Department 

     Construction & Maintenance Division 

     Milwaukee Fire Department Repair Shop 

     118 West Virginia Street 

     Milwaukee, WI 53204 

      

  If to Grantee:  Library Hill LLC  

     c/o Mandel Group, Inc. 

     301 East Erie Street 

     Milwaukee, WI 53202 

 

  with a copy to:  Library Hill LLC 

     756 North Milwaukee Street, Suite 400 

     Milwaukee, WI 53202 

 

6. Taxes.  Neither party shall, by reason of this Agreement, be obligated to 

pay any real estate taxes or special assessments levied against the other party’s property. 

7. Run with the Land.  All of the terms, covenants, and conditions hereof 

shall inure to the benefit of, and be binding upon, the parties hereto and their respective heirs, 

successors and assigns as subsequent owners of the Grantor Parcel and the Grantee Parcel, it 

being the intent of the parties hereto that all of the covenants hereunder shall be “covenants 

running with the land” and shall inure to the benefit of and be binding upon the Grantor Parcel 

and the Grantee Parcel.   

8. Enforcement.  Either party hereto may enforce this Agreement by 

appropriate action, and should it prevail in such litigation, that party shall be entitled to recover, 

as part of its costs, reasonable attorneys’ fees. 

9. Amendment.  This Agreement may not be modified or amended, except 

by a writing executed and delivered by the party against which enforcement of such modification 

or amendment is sought. 

 

 

[Signatures appear on the following pages] 
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This Agreement is executed and delivered as of the day and year first set forth above. 

    GRANTEE: 

LIBRARY HILL LLC 

 

By:______________________________  

Name:  D. Patrick O’Brien 

Its:        Manager 

STATE OF WISCONSIN  ) 

     )  ss  

COUNTY OF MILWAUKEE ) 

 
Personally came before me this _____ day of ________, 2013, the above-named 

D. Patrick O’Brien, personally known to me to be the Manager of Library Hill LLC, who 

executed the foregoing instrument and acknowledged the same. 

 

_________________________________________ 

Name Printed:______________________________ 

Notary Public 

State of Wisconsin, County of Milwaukee 

My Commission: ___________________________ 

      

 

 

 

 

 

 

[Signature Page of Grantee to Retaining Wall Easement Agreement]
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This Agreement is executed and delivered as of the day and year first set forth above. 

GRANTOR: 

CITY OF MILWAUKEE, WISCONSIN 

By:______________________________  

Name: Tom Barrett 

Title:   Mayor 

Attest: ___________________________ 

Name: James R. Owczarski 

Title:   City Clerk 

Countersigned: _______________________ 

Name: Martin Matson 

Title:   Comptroller 

 

STATE OF WISCONSIN   ) 

     )  ss  

COUNTY OF MILWAUKEE ) 

 
Personally came before me this _____ day of _________, 2013, the above-named 

Thomas Barrett, personally known to me to be the Mayor of the City of Milwaukee, Wisconsin, 

who executed the foregoing instrument and acknowledged the same. 

        

Notary Public 

State of Wisconsin, County of Milwaukee 

My Commission:       

STATE OF WISCONSIN   ) 

     )  ss  

COUNTY OF MILWAUKEE ) 
Personally came before me this _____ day of _________, 2013, the above-named 

________________________, personally known to me to be the Clerk of the City of Milwaukee, 

Wisconsin, who executed the foregoing instrument and acknowledged the same. 

        

Notary Public 

State of Wisconsin, County of Milwaukee 

My Commission:       

1050-2009-1349:197259 

 [Signature Page of Grantor to Retaining Wall Easement Agreement]
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EXHIBIT A 
 

Grantor Property 

 

Parcel A 

 

That part of Lots 7 and 8 and part of a vacated alley adjoining Lots 7 and 8 on the North in 

Block 173 in the Plat of the East 1/2 of the Northwest 1/4 of Section 29, Town 7 North, 

Range 22 East, in the City of Milwaukee, County of Milwaukee, State of Wisconsin, 

bounded and described as follows: 

Commencing at the Northeast corner of Block 173 in said Plat; thence South 00°01 '55' West 

along the West line of James Lovell Street, 157.47 feet to the point of beginning of the land 

to be described; being the center of vacated al ley; thence continuing South 00°01 '55" West 

along said right-of-way line 34.50 feet; thence South 89°56' 11" West, 

164.27 feet; thence North 00° 01' 55" East, 34 . 50  feet ; thence North 89° 56' 11" East, 

164.27 feet to the point of beginning. 

AND 

 

Parcel B 

 

Lots 1, 2, 3 and the East 25 feet of Lot 4 and the North 1/2 of the vacated alley adjoining on 

the South in Block 173 in Plat of the East 1/2 of the Northwest 1/4 of Section 29, Town 7 

North, Range 22 East in the City of Milwaukee, Milwaukee County, Wisconsin, 

EXCEPTING therefrom that part of Lot 4 and the vacated alley adjoining on the South in 

Block 173 in Plat of the East 1/2 of the Northwest 1/4 of Section 29, Town 7 North, Range 

22 East, in the City of Milwaukee, County of Milwaukee, State of Wisconsin, bounded and 

described as follows: 

Commencing at the Northeast corner of said Block 173; thence South 89°54'07" West along 

the South right-of-way line of West Wells Street, 150.59 feet to the point of beginning of the 

land to be described, being the Northeast corner of Lot 4; thence South 00°01'55" West, 

124.55 feet; thence South 89°56'11" West, 13.58 feet; thence South 00°01'55" West, 32.83 

feet; thence South 89°56'11" West, 11.42 feet; thence North 00°01 '55" East, 157.38 feet to a 

point on the South right-of-way line of West Wells Street; thence North 89°54 '07" East 

along said right-of-way line, 25.00 feet to the point of  beginning. 

Tax Key No. 361-1725-140-8 

Address: 711 W. Wells Street 
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EXHIBIT C 

Survey Depicting Retaining Wall 

See Attached 
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EXHIBIT D 

 

Certificate of Insurance 

 

See Attached 
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