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During a meeting with Attorneys Margaret Derus and Barbara Boxer, Commissioner Mary
Reavey, Chief Assessor Pete Weissenfluh and myself, I received a copy of a letter sent to you
by Attorney Derus dated June 25, 2003, after she knew that our office was involved in this
matter. In fact, the City Attorney’s office was not even copied on the letter. We take this
opportunity to rebut Attorney Derus’ argument.

American Society for Quality (ASQ) applied for an exemption under §70.11, Stats. If ASQ
timely applied and could prove entitlement to an exemption per §70.11, Stats., then ASQ
would be granted the exemption. ASQ did not prove entitlement; therefore, the Assessor’s
Office denied the exemption. ASQ then filed a claim to recover the amount of taxes paid for
the tax year 2002 pursuant to §74.35, Stats. Section 74.35, Stats., provides that a “person
aggrieved by the levy and collection of an unlawful tax assessed against his or her property
may file a claim to recover the unlawful tax against the taxation district which collected the
tax.” The Assessor’s Office maintained that ASQ is not a tax-exempt entity and did not honor
the claim.

Attorney Derus perverts the meaning of §74.35, Stats., in stating that: “The City Council has
the authority to independently determine whether property should be granted exempt status.”
Section 74.35(3)(c) provides:

If the governing body of the taxation district determines that an unlawful tax has
been paid and that the claim for recovery of the unlawful tax has complied with
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all legal requirements, the governing body shall allow the claim. The taxation
district treasurer shall pay the claim not later than 90 days after the claim is
allowed.

The plain language provides that the council may refund unlawful taxes that have been paid
(i.e., if ASQ overpaid taxes, the Common Council can refund the overpayment, or, if the
property owner proves entitlement to a tax exemption, and the Assessor’s Office reverses its
position and exempts the property, the Common Council can refund the taxes). The Common
Council does not grant exemptions, it refunds unlawful taxes. The matter of a tax exemption
is a matter of law.

ASQ may commence a circuit court action to recover the amount of the claim not allowed. If
there are any questions, please feel free to call the undersigned.

Very truly yours,
i 'f‘?

Clty Attomcy

/ f}; e / <72
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GENEVIEVE O’SULLIVAN-CROWLEY
Assistant City Attorney

GOS:wi:69775
1056-2003-1884

c. Margaret M. Derus
Barbara K. Boxer
Chief Assessor, Pete Weissenfluh
Commissioner Mary Reavey
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June 25, 2003

Margaret M. Derus, Esq.
Direct Dial: 414-298-8304

SENT BY FACSIMILE

Alderman Michael 8. D'Amato
City of Milwaukee

City Hall

200 East Wells Street
Milwaukee, WI 53202

Dear Alderman D'Amato: Re: American Society for Quality
Property Tax Refund Claim

A question has ansen regarding the City Council's role in acting on claims for
refund of property taxes based on the exempt status of property in the City of
Milwaukee. The Wisconsin legislature has granted the authority to the City Council to
act on those determinations.

Under Wis. Stats. § 74.35 a person aggrieved by the levy and collection of an
unlawful tax assessed against his property may file a claim to recover that tax with the
City. 1 am attaching a copy of the statute for your reference. An unlawful tax includes
a dispute as to whether property is exempt from property tax. The governing body (in
this case the City Council) is given the authority to make a determination that the tax is
unlawtul (i.e., the property is tax exempt), that the tax has been paid and that the claim
for refund is to be paid. See Wis. Stats. § 74.35(3)(¢). The City Council is not
required to defer to the City Assessor's Office in making its determination.

The City Council's autherity in the statute is also logical. The law is designed
to allow the City Council to take action on a claim based on its own determination that
the City Assessor's Office erred in deciding that property was not exempt. If this
statute did not exist, the only recourse open to the property owner would be to file an
action in circuit court and embroil the City in litigation before the City's governing

PO Box 2263 Milwaukes, W 53201-2985 « L1000 North Water Streer, Sune 2100, Milwaukee, Wi 33202
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body has an opportunity to resolve the dispute. Thus, it is clear that the City Council

has the authority to independently determine whether property should be granted
exempt status and to grant a refund of property taxes paid on the exempt property.

1 would be happy to answer any other questions you may have m regard to
these provisions.

Thank you for your consideration.
Yours very truly,
Margaret M. Derus

MWAW93238MMD:LAC
Enc.

cc  Barbara K. Boxer, Esq. (w/enc.)
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(d) Retain all coliections of omitted property taxes usder s.
70.44

{dm} Pay to each faxing jurisdiction within the distriet its pro-
portionate share of the taxes and Interest under s, 70,995 (12) {a).

(e} Pay to the state treasurer all collections of oceupational
taxes on mink farms, 30% of collections of secupational taxes on
iron ore concentrates and 10% of collections of occupational taxes
on coal docks.

{f} Pay 10 the county treasurer 20% of collections of ocenpa-
tional texes on coal docks, 20% of collections of the tases imposed
under ss. 77.04 and 77.84 (2} (3} and all coliections of payments
for ciosed lands under s. 77,84 (2) (b).

(g} Retain for the taxation district all collectinns of occupation-
al taxes on grain storage and petroleum and petroleum products
and 76% of collections of cccupational taxes on iron ore concen-
trates and coal docks,

{(h} Retain for the taxation district all woodland tax faw collee.
ttons under s. 77.16 and 80% of collections of the 1axes fmposed
under 55, 77.04 and 77.84 (2) (a).

(i) Pay in full to each taxing jurisdiction within the district all
personal property taxes included in the tax roll which have not pre-
viously been paid to, or retained by, each taxing jurisdiction, ex-
cept that the treasurer shall pay the state’s proportionate share to
the county. As part of that distribution, the raxation district trea-
surer shall allocate to each fax incremental district within the taxa-
tion district its proportionate share of personal property taxes.

(i) Pay to ezch taxing jurisdiction within the district its propor-
tionate share of real property taxes, except that the treasurer shall
pay the state's proportionate share to the county. As part of that
distribylion, the taxation district treasurer shall retain for the taxa-
tion district and for each tax incremental disrict within the taxa-
tion district its proportionate share of real property taxes.

(1m) MARCH SETTLEMENT BETWEEN COUNTIES AND THE STATE.
On or before March 15, the county treasurer shall send io the state
treasurer the state’s proportionate shares of taxes under sub, { 1314
and (3.

{2) SUBSEQUENT SETTLEMENTS. On or before the 15th day of
each month foliowing the month in which an installment payment
of real property taxes is reguired by the ordinance, the taxation
district treasurer shall do all of the following;

(8) Pay to the proper weasurer all collections of delinquent spe-
cial assessments, special charges and special taxes not previousl y
settled for, as directed by sub. (1) (a) to (h).

{(b) Pay to each taxing jurisdiction within the dismist its propor-
tionate share of real property taxes collected, except that the taxa-
tton district treasurer shall pay the state’s proportionate share to
the county, and the county treasurer shall seftls for that share under
5. 74.29. As part of that distribution, the taxation district reasurer
shull retain for the taxation district and for each tax incremental
district within the taxation district its proportionale share of real
PIOpPErtY LAXes, -

{3) APPROVAL OF PAYMENT NOT REQUIRED. The taxation district
treasurer shall make payments required under subs, (1) and {23
whether or not the governing body of the taxation district has ap-
proved those payments. Following a payment required under
subs. (1} and {2), the taxation district treasurer shall prepare and
transmit 2 voucher for that payment te the govemning body of the
taxation gistrict,

Historys 1987 = 378: 1991 a, 39; 1995 a. 408; 200] 2, 15.

74.31 Failure to settie timely. If the taxation distric: freasur-
27 or county treasurer does not settle as required under g, 74,23
e 74,30:

(1} INTEREST CHARGE. The taxation district or county which
has not settled shall pay 12% annual interest on the amount nat
timely paid to the taxing jurisdiction, insiuding this state, 1o which
money is due, caleulated from the date settlement was required,

{2} PenacTy. The axing jurisdiction, including this siate, to
which money is due may demand, in writing, payment from the

FAX NO. 4142888087

PROPERTY TAX COLLECTION 74,35

taxation disirict or county which has not settled. If, within 3 days
after receipy pf 2 written demand, settlement is not made, the taxa-
tion district or county shall pay the taxing jurisdiction, including
this state, making the demand a 5% penalty on the amount remain-
ing unpaid,

Histary: 1957 o 387; 1991 & 35,

SUBCHAPTER V
ADRISTMENT

74.33 Sharing and charging back of taxes due to pal-
pable errars. (1) GrounDSs. Afier the tax roil has been deliv-
ered to the traasurer of the taxaton district under s. 74.03, the gov-
ermni ion district may refisnd or rescind i wiolg
OF in part any ‘general property tax shown in the tax roll, ingiuding
agrecd—upof TIErest, i1

{a} A cierical error bas been made in the description of the
property or in the computation of the tax.

{b) The gszessment included real property improvements
which did not exist on the date under 5. 70.10 for making the as-
SESSEnEnt,

(g} The pr is exempt by law from taxation, excapt as pro-
vided under §4b, (2.

(d) The property is not located in the taxation district for which
the tax roli was prepared,

(e} A double sssessment has been made.

(f) An an'thmetic, transpositional or similar érror has oocurred,

{2) Excrrmions. The governing body of 2 taxation district
may not refund or rescind any tax under this section if the alleged
error may be appealed under 5, 70,995 (8) (¢) or if the alleged error
is solely that the assessor placed a valuation on the property that
is excassive,

(3) CHARGING BACK AND SHARING TAXES. If an efror under sub.
(1} has been discovered, the governing body of the taxation dis-
trict shall proceed under s, 74.41,

Hislory: 1987 & 378; 199] a 39: 1993 o 307; 1995 a. 408,

A potenral eerer in elassifying a mobile home as real, not personal, property was
not a clerical error gnder sub. (1) (a}, nor could il b6 considered o be the inclusion
of & real property Improversent that did net exist under sub. (1) (b), as the property

did exist, Afrens v, Town of Fulton, 2008 W1 A@. 28R, 240 Wis, 2d 124, 621 N.W 2D
643, Affirmed or ather grounds, 2002 W1 29, 251 Wis.2d 1 35, 841 NNW.2d 423,

74,35 Rec nlawiul taxes. (1) Drrinmmions. In
tiats section “unlawful tax” means a general property tax witk: re-
spect o which pne or more errors specified in 5. 74.33 (1) (&) to
{f; were made, “LUnlawfu! tax” does not include a tax in respect
to which the alleged defect is solely that the assessor placed a valu-
ation on the praperty that is excessive.

(2) CLAIM AGAINST TAXATION DISTRICT (a) A person ap-
grieved by the levy and collection of an uplawful T5% gssessed
AZAIMSY S Oor hey cEmE% may file a claim to recover the ualawful
UXH ation district which collected the tax,

(®) A clabm fHled under this section shall meet a1l of the follow-
ing conditions;

1. Bein wiiting.

2. State the alleged circumstances giving rise to the claim, in-
cluding the basis for the claim as specified in 5. 74.33 (1) (a) to {e),

3. State as aeourately as possible the amount of the claim.

4. Be signegd by the claimant or his or her agent,

5. Beserved on the clerk of the taxation district in the manner
prescribed in s. 801,11 45

{2m) EXCLYSIVEPROCEDURE. A clair that property is exempt,
other thas & clajm that property is exempt under 5. 70,11 (21} {a)
or (27}, may be made only in an action under this section. Such
& claim rmay not be made by means of an action vader s, 74.33 or
an action for a declaratory judgment under 5. R08.04,

{3} AcTion N CLAM. () In this subsection, o “disallow™ a
claim means either to deny the claim in whole or in part or to fail

P,

4
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74.35 PROPERTY TAX COLLECTION

io take final action on the claim within 90 days after the claim is
filed.

{b) The taxation district shall notify the claimunt by certified
or registered mail whether the claim is ailowed or disaliowed
within 90 days after the claim is fHed,

(e} If the govzrming body of the taxation district decermines
that an unlawful tax has been paid and that the claim fof recove
ST RS TAIEWIU] 1K NAS compLed With all 1epal requirements, the

WVBTRTIE Body SHAIl alow tlﬁa claim. The [aXalon GISinet (Teh-
fmmm 90 days after the claim is
allowed.

{d} If Lhe taxadon district disallows the claim, the claimant may
commEence an action in circuit court to recover the amount of the
claim not allowed. The action shall be commeneed within %) days
after the claimant receives notice by certified or registered mail
that the claim is disallowed.

{4) INTEREST. The amousnt of 2 claim filed under sub, {2} or an
action commenced under sub, (3) may include interest computed
from the date of filing the claim against the taxation disirict, at the
rate of 0.8% per month.

(5) LIMITATIONS ON BRINGING CLAIMS. {(a) Except as provided
under par. (b), a claim under this section shall be filed by January
31 of the year in which the tax is payable,

{by A claim under this section for recovery of taxes paid 1o the
wrong taxation district shall be filed within 2 vears after the last
date specified for timely payment of the fax under s. 74.11, 74.12
or 74,87,

{e} No claim may be filed or maintained under this section un-
less the tax for which the claim is filed, or any authorized instali-
ment payment of the tax, is timely paid under 5. 74.11, 7412 or
74.87.

(d) No claim may be made under this section based on the con-
tention that the tax was unlawful because the property is exempt
from taxation under s, 70.31 (21) (&) or (27},

{6} COMPENSATION FOR TAXATION DISTRICT. If taxes are re-
funded under sub. {3}, the goveming body of the taxation district

may proceed under s, 74.41.
History: 1987 a. 378; 989 &, 104; 1981 a. 3%, 1997 o, 237,

74.37 Claim on excessive assessment. {1} DERNITION.
I this section, a “ciaim for an excessive asgessment”™ or an “action
for an excessive assessment” means g claim or action, respectively,
by an aggdeved person o recover that amount of general property
tax imposed because the assessment of property was excessive.

(2} Crama (8) A claim for an excessive assessment may be
filed against the taxation district, or the county that has & county
assessor system, which collected the tax,

(b} A claim filed under this section skall meet ali of the follow-
ing conditioas:

1. Be in writing.

2. State the alleged circumstances giving rise to the claim.

3. State as accurately as posstble the amount of the claim.

4. Be signed by the claimant or his or her agent,

3. Be served on the clerk of the taxation district, or the clerk
of the county that has a county assessor system, in the manner pre-
scribed in s. BG1.11 {4) by January 31 of the year in which the tax
based upon the contasted assessment is payable.

{3) AcTion oN cLamM. (a) In this subsection, to "disallow” a
claim means either to deny the claim in whole or in part or to fail
to take final action on the claim within 90 days after the claim is
filed.

(b} The taxation district or county that has a county assessor
system shall potify the claimant by certified or registered mail
whether the claim is allowed or disallowed within 90 days after the
claimi is filed.

(c} K the governing body of the axation district or county that
has a county assessor system determines that 4 tax has been paid
which was based on an sxcessive assessment, and that the claim

026
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for an excessive assessment has complied with all legal require-
ments, the goveming body shall allow the claim. The taxation dis-
tricy or county treasurer shail pay the claim not later than 90 days
after the claim is allowed.

{d} If the taxation district or county disallows the claim, the
claimant may commence an action in circuit court (o recover the
amolnt of the claim not allowed. The action shail be commenced
within %0 days after the claimant receives notice by registered or
certified mail that the claim is disallowed.

{4} Conpimons. (a} No claim or action for an excessive as-
sessfnent may be brought under this section unless the procedurgs
Tor abjecting to assessments under s. 70,47, except under s. 70.47
{13}, have been complied with, This paragraph does not apply if
notide under s, 70.365 was not given,

{h) MNo clabm or action for an sxcessive assessment may be
breught or maintained under this section unless the tax for which
the claim is filed, or any authorized installment of the tax, is timely
paid under s. 74.11 or 74,12,

(¢} No claim or action for an excessive assessment may be
brought or maintained under this section i the assessment of the
property for the same year is contested under s. 70.47 (13) or
70.85. Ng assessment may be contested under s. 70.47 (13} or
70,85 if a claim is brought and mainzained urder this section based
on the same assessmernt.

(B) INTEREsT, The amount of a claim filed under sub. (2) or an
actio: commenced under sub. (3) may include interest computed
from the date of filing the claim against the taxation district, at the
rate of 0.8% per month.

{8} Excerrion. This section doss not apply in counties with
a population of 500,000 or more,

NGTE: The supreme court in Hankin v, Village of Sharewood, 2001 W1 92, 245

Wis. 3¢ 86, £30 N.W.2d 141, held sub, {6} to be uncenstitutional and severed from
the ramalnder of the statute,

(7} Coupensarion. If taxes are refunded under sub, (3), the
goveming body of the taxation district or county that has a county
assessor systemn may proceed under s. 74.41.

History: 1987 2, 378; 1989 a. 104; 1993 a 292p 1995 a. 408,

Sections 7247 (13), 70 85 and 74.37 kprnvidé the exelysive mathod to challenge
& municipality's bases for assessment of kndividuat 1. Al recpuice appeal o the
board gf review prior e court action. There is no aernative procedire (o challenpe
ar asseasment’s compliance with the uniformity clause. Hermann v. Town of Dela-
van, 215 Wis. 2d 370, 572 N.W.2d 855 (1998}

Clalmanis who sever received notice of a changed assessment under s. 70.363
were $iernpt from the obligation 1o proceed before the board of review, However,
they were reauired to meer the January 71 filing date i sub. (2, regardiess of the fact
that never reeeived the notice. Reese v. Clty of Pewaukee, 2002 W Apn 67, 252
Wis. 3d 361, 642 N.W 24 596,

74.39 Court-ordered reassessment. (1) COURT MaY OR-
DER. Except as provided in sub. {3), in any action under s, 74.35
(3) or 74.37 (3), if the court determines that a reassessment of the
property upon which the taxes were paid is necessary, the court,
befaré entering judgment, shall continue the action to permit reas-
sessmerd of the property. If, based on the reassessment, the court
determines that the amount of taxes paid by the plaintiff is not ex-
cessive, judgment shail be entered for the defendant. If, based on
the regssessment, the court determines that the amount of taxes
paid by the plaintiff is excessive, judgment shall be entered for the
plaintiff for the amount of the excessive taxes paid.

{2) CHALLENGE OF REASSESSMENT. The validity of 4 reassess.
ment ynder swh. (1) may be challenged under s, 75.54. A reassess-
ment under 5. 75.54 shall be made by the assessor of the assess-
ment district in which the property to be reassessed is located.

(3) BxcerrioN. The cour: may proceed to judgment without
ordering a reassessment under sub. (1), if the court finds that to do
$0 i3 I the best interests of all parties to the action and if the coun
is ab{a to determine the amount of unlawful taxes with reasonable
ceainty,

Histary: 1987 & 378,

74.41. Charging back refunded or rescinded taxes;
sharing certain collecled taxes. (1) SUBMISSION OF RE-
FUNDED OR RESCINDED TAXES TO DEPARTMENT. By October 1 of
each year, the clerk of & taxation district may submit to the depart-




