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PIER WISCONSIN LTD.
DEVELOPMENT AND LEASE AGREEMENT

This Easement and Lease Agreement ("Agreement") is made and entered into as

of the |fvkday of A ym. 2003, by and between PIER WISCONSIN LTD.
(heremafter referred to as %NANT"), and the CITY OF MILWAUKEE, a Wisconsin
muanicipal corporation, by and through its Board of Harbor Commissioners (hereinafter
collectively referred to as "CITY™).

WITNESSETH:

WHEREAS, TENANT is undertaking the construction of the Improvement to be
located on the Property; and

WHEREAS, TENANT is successor in interest to the current Ies.see, Wisconsin
Lake Schoéner Education Association, under a January 1, 1998 lease (“Prior Lease™) for
a portion of the Property and it is the intent of this lease agreement to supersede' and
rep Jace that prior lease; and

WHEREAS, The Improvement shall be undertaken in accordance with the terms
and conditions described on EXHIBIT A; and

WHEREAS, The Improvement will be located upon the Property, which is under
the Jurisdiction of CITY and which was ceded to CITY by the State of Wisconsin; and

WHEREAS, The Property is more particularly described on EXHIRIT "B" ;and

WHEREAS, The Board of Harbor Commissioners has found and determined that

the Improvement will be of great public benefit and is consistent with the terms of its



resolution adopted on June 16, 1978 reserving the area commonly known as the "North
Harbor Tract", including the Property, for recreational use and developments which
support recreational use; and

WHEREAS, The Common Counéﬂ of the CITY has also found ‘and determined
that the Improvement is of great public benefit and is a recreational use which promotes
the enjoyment and use of the natural scenic beauty of the Milwaukee lakefront by the
general public and is a navigational use which will promote navigation on the Great
Lakes; and

WHEREAS, This Agreement provides for the construction of the Improvement on
the Property through the creation of the Construction Easement that will encompass the
Property and adjacent areas needed for construction staging; and

WHEREAS, This Agreement provides for the long term operation of the
Improvement through the lease of the Property to the TENANT; and

WHEREAS, The execution of this Agreement was authorized by TENANT on

by the Board of Harbor Commissioners on , and by the

Common Council through the adoption of Resolution File No. 030309 on

NOW, THEREFORE, In consideration of the premises, and their mutual
obligations, the parties enter into this Agreement upon the following terms and
conditions:

1. Definitions.

“Board" means the Board of Harbor Commissicners of the CITY of Milwaukee.



"Conditions" means the conditions subsequent set forth on EXHIBIT "C".

"Construction Easement" means the construction easement, in substantially the
form attached as EXHIBIT "D".

"Environmental Laws" means all federal, state and local lawé including statutes,
regulations, ordinances, codes, rules and other governmental restrictions and
requirements relating to the discharge of air pollutants, water pollutants or process waste
water or otherwise relating to the environment or hazardous substances including, but not
limited to, the Federal Solid Waste Disposal Act, the Federal Clean Air Act, the Federal
Clean Water Act, the Federal Resource Conservation and Recovery Act of 1976, the
Federal Comprehensive Environmental Responsibility Cleanup Liability Act of 1980,
regulations of the Environmental Protection Agency (“EPA™), regulations of the Nuclear
Regulatory Agency, the Wisconsin Spill Statute, and regulations of the WDNR, now or at
any time hereafter in effect.

"Byent of Default” means the occurrence of one or more of the events described in
paragraph 10(A).

"Excavated Soils” means soil excavated from the Property or Easement Area by
TENANT in comnection with the construction of the Improvement.

“Bxtra Disposal Costs” means the costs of disposal of the Excavated Soils in
excess of costs for disposal of clean fill, plus costs of testing.

"Hazardous Substances” means "hazardous materials,” "hazardous substances,”
"hazardous wastes,” "toxins,” or "poillutants” (as defined by applicable Environmental

Laws).



"Human Resource Requirements” means the requirements set forth on EXHIBIT

“Improved Property” means that portion of the Property containing any enclosed
permanent stru.ctures, exclusive of parking garages, constructed as a part of the
Improvement.

"Improvement" means the Improved Property, other capital improvements,
instailations; works of art, architectural features, signs, and site' development which are to
be constructed within the boundaries of the Property during the term of this Agreement
and which are undertaken in accordance with the terms and conditions of EXHIBIT "A".

"Non-TENANT Caused Contamination” means any environmental condition of
the Property except TENANT Caused Contamination, including any contamination, and
violations of the Environmental Laws, arising out of the use by the public of the Property
or Construction Easement.

"Permitted Encumbrances" means easements, encumbrances and matters affecting
title to the Property and the Easement Area which are set forth on EXHIBIT “G".

"Preexisting Environmental Conditions” means any hazardous materials or
Hazardous Substances, or conditions which existed on the Property or Easement Area at
the cemmencamént of this Agreémentg even though discovered by TENANT in the
course of its investigation or activities.

“Prior Lease” means the January 1, 1998 lease between the CITY and the
Wisconsin Lake Schooner Education Association.

"Project” means the construction, operation and maintenance of the Improvement.
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"Human Resource Requirements" means the requirements set forth on EXHIBIT
“E”.

“Improved Property” means that portion of the Property containing any enclosed
permanent strﬁcturcs, exclusive of parking garages, constructed as a part of the
Improvement.

"Improvement” means the Improved Property, other capital improvements,
instailations; works of art, architectural features, signs, and site development which are to
be constructed within the boundaries of the Property during the ferm of this Agreement
and which are undertaken in accordance with the terms and conditions of EXHIBIT "A™.

"Non-TENANT Caused Contamination" means any environmental condition of
the Property except TENANT Caused Contarmination, including any contamination, and
violations of the Enifironfnentai Laws, arising out of the use by the public of the Property
or Construction Easement.

"Permitted Encumbrances” means easements, encumbrances and matters affecting
title to the Property and the Easement Area which are set forth on EXHIBIT “G".

"Preexisting Environmental Conditions" means any hazardous materials or
Hazardous Substances, or conditions which existed on the Property or Easement Area at
the commencement of this Agreement, even though discovered by TENANT in the
course of its investigation or activities.

“Prior Lease” means the January 1, 1998 lease between the CITY and the
Wisconsin Lake Schooner Education Association.

"Project” means the construction, operation and maintenance of the Improvement.



"Property" means the real property depicted on EXHIBIT "B

"TENANT Caused Contamination” means any Hazardous Substances brought to
the Property or generated by non-CITY parties, including but not limited to TENANT's
sublessees, guests and invitees or agents or other non-CITY parties as a consequence of
their presence or operation upon or beneath the Property.

"TENANT Parties" means the TENANT, its agents, employees, and contractors.

"Termination Default" means the occurrence of one or more of the events
described in paragraph 10.

"WDNR" means the State of Wisconsin Department of Natural Resources.

2. Demise of the Property. CITY hereby leases, demises and lets the Property

unto TENANT subject to TENANT’s compliance with the terms and conditions,
including but not limited to the Conditions as set forth in EXHIBIT C, set forth in this
Agreement; and TENANT agrees that this leasehold supersedes and replaces its current
leasehold agreement for a portion of the Property. |

3. Grant of Construction Easement. Upon the final approval of the design for

the Improvement, the CITY will grant to the TENANT a Construction Easement in the

form attached as Exhibit “D,” for an area to be mutually agreed upon by the parties.

4, Substitution of Descriptions. The Property is more particularly described
on EXHIBIT "B” (consisting of a description). At the time TENANT secures the
approval of CITY of the final site plan as identified in the Conditions, or upon
completion of the Improvement, such approved site plan, including a legal description

and drawing of the final configuration of the Property, as defined by a survey map to be



"Property” means the real property depicted on EXHIBIT " B".

"TENANT Caused Contamination” means any Hazardous Substances brought to
the Property or generated by non-CITY parties, including but not limited to TENANT's
sublessees, guests and invitees or agents or other non-CITY parties as a consequence of
their presence or operation upon or beneath the Property.

"TENANT Parties" means the TENANT, its agents, employees, and contractors.

"Termination Default" means the occurrence of one or more of the events
described in paragraph 10.

"WDNR" means the State of Wisconsin Department of Natural Resources.

2. Demise of the Property. CITY hereby leases, demises and lets the Property

unto TENANT subject to TENANT’s compliance with the terms and conditions,
iﬁcluding but not limited to the Conditions as set forth in EXHIBIT C, set forth in this
Agreement; and TENANT agrees that this leasehold supersedes and replaces its current
leasehold agreement for a portion of the Property. |

3. Grant of Construction Easement. Upon the final approval of the design for

the Improvement, the CITY will grant to the TENANT a Construction Easement in the
form attached as Exhibit “D,” for an area to be mutually agreed upon by the parties.

4. Substitution of Descriptions. The Property is more particularly described

on EXHIBIT "B” (consisting of a description). At the time TENANT secures the
approval of CITY of the final site plan as identified in the Conditions, or upon
completion of the Improvement, such approved site plan, including a legal description

and drawing of the final configuration of the Property, as defined by a survey map to be






prepared by a certified land surveyor and approved by the CITY's Commissioner of
Public Works, shall be sﬁbstituted as the final Amended EXHIRITB, to reflect the final
location of, and the final square footage of, the Property, and the final location Qf the
Improvement as well as all underground facilities upon or beneath the Property.
Corresponding amended exhibits shall be substituted as final exhibits to the Construction
Easement.

5. Term. The initial term of this Agreement shall be for a period of 30 years,
commencing on July 1, 2003 and expiring at 11:59 P.M. on July i, 2033, except as
otherwise provided herein, including but not limited to terminations under Sections 9 to
13.

This Agreement shall be automatically renewed upon identical terms and
conditions for one additional successive period of thirty (30) years (the "Option Term")
unless TENANT sends a written notice to CITY, at least 6 months prior to the end of the
initial term of an election to not renew this Agreement.

6.  Rent.

Rent for the initial Term of this Agreement shall be a one time payment of $6.50
per square foot of land located undemeath the Improved Property (but in no case shall the
Rent be on less than $390,000.00) plus an additional annual payment of 5% of all
amounts in excess of $5,000,000.00 of TENANT net income (as determined in
accordance with Generally Accepted Accounting Principles), payable to the CITY upon

approval by the TENANT and CITY of the final design for the Improvement and upon



prepared by a certified land surveyor and approved by the CITY's Commissioner of
Public Works, shall be substituted as the final Amended EXHIBITB, to reflect the final
Jocation of, and the final square footage of, the Property, and the final location Qf the
Improvement as well as all underground facilities upon or beneath the Property.
Corresponding amended exhibits shall be substituted as final exhibits to the Construction
Easement.

5. Term. The initial term of this Agreement shall be for a period of 30 years,
commencing on .Juiy 1, 2003 and expiring at 11:59 P.M. on July 1, 2033, except as
otherwise provided herein, including but not limited to terminations under Sections 9 to
13.

This Agreement shall be automatically renewed upon identical terms and
conditions for one additional successive period of thirty (30) years (the "Option Term")
unless TENANT sends a written notice to CITY, at least 6 months prior to the end of the
initial term of an election to not renew this Agreement.

6.  Rent

Rent for the initial Term of this Agreement shall be a one time payment of $6.50
per square foot of land located underneath the Improved Property (but in no case shall the
Rent be on less than $390,000.00) plus an additional annual payment of 5% of all
amounts in excess of $5,000,000.00 of TENANT net income (as determined n
accordance with Generally Accepted Accounting Principles), payable to the CITY upon

approval by the TENANT and CITY of the final design for the Improvement and upon



the satisfaction or waiver of all Conditions in Exhibit C. This one-time payment will
constitute tent for the initial Term of this Agreement, except as provided in Section 41.

Rental for the Option Terms shall be the fair market rental of the Property for the
Option Term as determined by the procedure below (“Fair Market Rental™), as of the date
one year prior to the end of the injtial Term, or the first Option Term, whichever is
applicable.

Fair Market Rental for the Option Terms shall be determined as follows. CITY
and TENANT shall meet and confer, and in good faith negotiate to determine the Fair
Market Rental (which shall not be determined with reference to Rent for the initial term)
the for the Property for the next ensuing Option Term. If they are unsuccessful in coming
to an agreement on such Fair Market Rental, on or before 10 months prior to the end of
such initial Term or Option Term (the "Termination Date™), then the following procedure
shall apply.

CITY and TENANT shall each give notice (the "Determination Notice™) to each
other setting forth their respective determination of the Fair Market Rental. In the event
that the determinations set forth in such Determination Notices differ by less than ten
percent of the higher, then the arithmetic average of the two determinations shall be the
Fair Market Rental. If the two determinations differ by more than ten percent, then the
Fair Market Rental shall be determined as follows. The TENANT shall choose an
appraiser and advise CITY in writing of the name of such appraiser. CITY shall, within
ten days thereafter, also select an appraiser, and advise TENANT in writing of the name

of such appraiser. Each party agrees to select a licensed real estate appraiser who is an
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the satisfaction or waiver of all Conditions in Exhibit C. This one-time payment will
constitute rent for the initial Term of this Agreement, except as provided in Section 41.

Rental for the Option Terms shall be the fair market rental of the Property for the
Option Term as determined by the procedure below (“Fair Market Rental™), as of the date
one year prior to the end of the initial Term, or the first Option Term, whichever 1s
applicable.

Fair Market Rental for the Option Terms shall be determined as follows. CITY
and TENANT shall meet and confer, and in good faith negotiate to determine the Fair
Market Rental (which shall not be determined with reference to Rent for the initial term)
the for the Property for the next ensuing Option Term. If they are unsuccessful in coming
to an agreement on such Fair Market Rental, on or before 10 months prior to the end of
such initial Term or Option Term (the "Termination Date'"), then the following procedure
shall apply.

CITY and TENANT shall each give notice (the "Determination Notice") to each
other setting forth their respective determination of the Fair Market Rental. In the event
that the determinations set forth in such Determination Notices differ by less than ten
percent of the higher, then the arithmetic average of the two determinations shall be the
Fair Market Rental. If the two determinations differ by more than ten percent, then the
Fair Market Rental shall be determined as follows. The TENANT shall choose an
appraiser and advise CITY in writing of the name of such appraiser. CITY shall, within
ten days thereafter, also select an appraiser, and advise TENANT in writing of the name

of such appraiser. Each party agrees to select a licensed real estate appraiser who is an



individual of substantial experience with respect to the valuation of commercial real
estate in the metropolitan Milwaukee area. Each party shall be responsible for paying the
fees of the appraiser selected by it.

The two appraisers so appointed shall be instructed to each prepare a wrtten
appraisal which will show the Fair Market Rental of the Property as of the date one year
prior to the commencement date of the Option Term. Such appraiser shall notify both
parties in writing of their determination as described herein, within sixty days after the
appointment of CITY's appraiser. Provided that the difference, if any, in the Fair Market |
}icnta} amounts determined by such appraisals is less than or equal to ten percent of the
Fair Market Rental amount in the higher appraisal, then the arithmetic average of the two
appraisals shall be the Fair Market Rental for the Property, and such determination shall
be conclusive and binding upon the parties. If the difference between such two appraisals
is more than ten percent, then within fifteen days after the date that the parties are
notified of the Fair Market Rentals in such appraisals, the two appraisers previously
retained shall jointly appoint a third appraiser meeting the same qualifications as the
original two appraisers, and shall advise the parties in writing the name of such appraiser.
Each of the parties thereto shall pay one-half of the fees of any such third appraiser. Such
third appraiser shall then be instructed as the initial two appraisers were previously
instructed to prepare an appraisal showing the Fair Market Rental for the Property as ofa
date one year prior to the commencement of the Option Term. Such third appraiser shall
notify both parties, in writing of its determination as described herein within thirty days

after its appointment, and the arithmetic average of the three appraisals thus determined



individual of substantial experience with respect to the valuation of commercial real
estate in the metropolitan Milwaukee area. Each party shall be responsible for paying the
fees of the appraiser selected by it.

The two appraisers so appointed shall be instructed to each prepare a written
appraisal which will show the Fair Market Rental of the Property as of the date one year
prior to the commencement date of the Option Term. Such appraiser shall notify both
parties in writing of their determination as described herein, within sixty days after the
appointment of CITY's appraiser. Provided that the difference, if any, in the Fair Market |
Rental amounts determined by such appraisals is less than or equal to ten percent of the
Fair Market Rental amount in the higher appraisal, then the arithmetic average of the two
appraisals shall be the Fair Market Rental for the Property, and such determination shall
be conclusive and binding upon the parties. If the difference between such two appraisals
is more than ten percent, then within fifteen days after the date that the parties are
notified of the Fair Market Rentals in such appraisals, the two appraisers previously
retained shall jointly appoint a third appraiser meeting the same qualifications as the
original two appraisers, and shall advise the parties in writing the name of such apprafser.
Each of the parties thereto shall pay one-half of the fees of any such third appraiser. Such
third appraiser shall then be instructed as the initial two appraisers were previously
instructed to prepare an appraisal showing the Fair Market Rental for the Property as of a
date one year prior to the commencement of the Option Term. Such third appraiser shall
notify both parties, in writing of its determination as described herein within thirty days

after its appointment, and the arithmetic average of the three appraisals thus determined



chall be the Fair Market Rental for the Property, and shall be binding and conclusive
upon the parties-.

Once the Fair Market Rental has been determined using the above procedure, the
TENANT shall have the option of paying such rental in cash in one lump sum prior to

commencement of the next Option Term.

7. Use of the Property and Construction Easement. TENANT shall use the
Property and tfle Construction Easement in the furtherance of TENANT’s mission
including the construction, maintenance and operation of the Improvement, and of the
sail-training vessel Denis Sullivan. The Improvement and the Denis Sullivan shall be
" used for the purpose of education of the general public; the promotion of the Port of
Milwaukee and the CITY of Milwaukee, the State of Wisconsin and public and private
entities therein; and for the establishment and maintenance of historical, cultural and
environmental bonds between the Milwaukee Community at large and the Great Lakes as
a natural resource; and for the provision in Milwaukee of a téurism center based upon
Great Lakes Maritime history. The TENANT may also sublease a portion of the
Improvement to the James Lovell Museum of Science, Economics and Technology
(“Discovery World”) for uses consistent with the educational mission of Discovery
World in the areas of science, economics and technology. The property and construction
easement shall further be used for purposes of providing docking for the Denis Sullivan
and the provision of other docking available to members of the public. Additional uses or
changed uses of the Property are not pefmiﬁeé without the prior written approval of

CITY. TENANT shall comply with all Federal and State laws and regulations, and any



shall be the Fair Market Rental for the Property, and shall be binding and conclusive
upon the parties;

Once the Fair Market Rental has been determined using the above procedure, the
TENANT shall have the option of paying such rental in cash in one lump sum prior to

commencement of the next Option Term.

7. Use of the Property and Construction Easement. TENANT shall use the
Property and tilc Construction Easement in the furtherance of TENANT’s mission
including the construction, maintenance and operation of the Improvement, and of the
sail-training vessel Denis Sullivan. The Improvement and the Denis Sullivan shall be
used for the purpose of education of the general public; the promotion of the Port of
Milwaukee and the CITY of Milwaukee, the State of Wisconsin and public and private
entities therein; and for the establishment and maintenance of historical, cultural and
environmental bonds between the Milwaukee Community at large and the Great Lakes as
a natural resource; and for the provision in Milwaukee of a tourism center based upon
Great Lakes Maritime history. The TENANT may also sublease a portion of the
Improvement to the James Lovell Museum of Science, Economics and Technology
(“Discovery World”) for uses consistent with the educational mission of Discovery
World in the areas of science, economics and technology. The property and construction
easement shall further be used for purposes of providing docking for the Denis Sullivan
and the provision of other docking available to members of the public. Additional uses or
changed uses of the Property are not permitted without the prior written approval of

CITY. TENANT shall comply with all Federal and State laws and regulations, and any




ordinance or regulation of any municipal hoard or agency applicable to development in
general in CITY, to enable development and use of the Property as herein specified or as
may hereafter be approved by CITY. The uses stated above have been detcrmined by
CITY to be recreational uses which enhance the ehjoymﬁm of the natural scenic beauty of
the lakefront by the general public, including those persons who use the Improvement
and uses which are in aid of navigation on the Great Lakes.

The CITY, through its Board of Harbor Commissioners, has determined by its
approval and execution of this document, that the uses identified above constitute
utilizing the lakefront in a manner which the Board deems appropriate and expedient and
which the Common Council of the CITY has approved by resolution, and that the Board
of Harbor Commissioners considers this Agreement advisable, and that the uses
:dentified above have been determined by the Board to be for the best interests of port
and harbor development, and as a recreational use and a development which would

support recreational use.

10



ordinance or regulation of any municipal board or agency applicable to development in
gemeral in CITY, to enable development and use of the Property as herein specified or as
may hereafter be approved by CITY. The uses stated above have been determined by
CITY to be recreational uses which enhance the eﬁjoyment of the natural scenic beauty of
the lakefront by the general public, including those persons who use the Improvement
and uses which are in aid of navigation on the Great Lakes.

The CITY, through its Board of Harbor Commissioners, has determined by its
approval and execution of this document, that the uses identified above constitute
utilizing the lakefront in a manner which the Board deems appropriate and expedient and
which the Commen Council of the CITY has approved by resolution, and that the Board
of Harbor Commissioners considers this Agreement advisable, and that the uses
:dentified above have been determined by the Board to be for the best interests of port
and harbor development, and as a recreational use and a development which would

support recreational use.
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g. Occupancy Subject to Existing Eagsements and Restrictions.

TENANT'S interest in and occupancy of, the Property and the Construction
Easement shall be subject only to the Permitted Encumbrances identified on a;ttached
EXHIBIT "E". TENANT may, at its own expense, purchase an ALTA owner's policy of
title insurance insuring TENANT'S interest in and to the Property and Easement Area
subject only to such Permitted Encumbrances.

9. Termination and Vacation.

A, Termination and vacation date. TENANT shall vacate the Property as

provided below. The Property shall be returned to CITY by TENANT in substantially the
same condition in which it was received (without the currently existing improvements),
within 360 days after the expiration of this Agreement, or any renewal or subsequent
term, however effected, except that CITY may elect, within 180 days after the
termination or expiration of thisr Agreement, to require the TENANT to raze the
impmvement TENANT has constructed on the Property at TENANT’s sole expense, or
in the alternative CITY may elect to accept the Property in the condition that then exists.
Notwithstanding the above, TENANT shall not be required to remove any roadways and
related facilities, nor utility lines or facilities, nor restore any earthen berms, but shall be
required to identify their location, within 360 days after the expiration or termination of
this Agreement. In the event that TENANT fails to vacate the Property as required in this

paragraph, within the time limits required, CITY shall have the option to cause the
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8. Occupancy Subject to Existing Fasements and Restrictions.

TENANT'S interest in and occupancy of, the Property and the Construction
Easement shall be subject only to the Permitted Encumbrances identified on attached
EXHIBIT "F". TENANT may, at its own expense, purchase an ALTA owner's policy of
title insurance insuring TENANT'S interest in and to the Property and Easement Area
subject only to such Permitted Encumbrances.

9, Termination and Vacation.

A.  Termination and vacation date. TENANT shall vacate the Property as

provided below. The Property shall be returned to CITY by TENANT in substantially the
same condition in which it was received (without the currently existing improvements),
within 360 days after the expiration of this Agreement, or any renewal or subsequent
term, however effected, except that CITY may elect, within 180 days after the
termination or expiration of this Agreement, to require the TENANT to raze the
‘{_mprovement TENANT has constructed on the Property at TENANT’s sole expense, Or
in the alternative CITY may elect to accept the Property in the condition that then exists.
Notwithstanding the above, TENANT shall not be required to remove any roadways and
related facilities, nor utility lines or facilities, nor restore any earthen berms, but shall be
required to identify their location, within 360 days after the expiration or termination of
this Agreement. In the event that TENANT fails to vacate the Property as required in this

paragraph, within the time limits required, CITY shall have the option to cause the
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Property to be vacated as required by this paragraph, and to assess the actual costs of
such vacation against TENANT.

If CITY elects to retain the Improvement on the Property, CITY may require
TENANT, within 60 days of the CITY s election, to convey its title to such Improveﬁ;ent
to CITY, free and clear of all liens and encumbrances created by acts of TENANT
Parties. Any such election shall be made in writing within 180 days after the expiration or
termination of this Agreement. No option with respect to the election to remove or not to
remove such Improvement shall rest with TENANT and TENANT shall’ have the
obligation and responsibility to perform that which CITY shall direct.

B. Commencement of Construction and Early Termination. The TENANT

shall not commence construction of the Improvement until it has complied with all the
Conditions set forth in EXHIBIT C. If TENANT has not satisfied all of the Conditions
and commenced construction of the Improvement by December 31, 2004, this Agreement
shall automatically terminate and be of no further force or effect; and TENANT shall
vacate the Property and Construction Easement free and clear of all materials and
equipment brought to the Property and Construction Easement by the TENANT and
those claiming by and through TENANT. In the event that TENANT fails to vacate the
Property and Construction Easement in such state, as determined by CITY, after thirty
(30) days' written notice to TENANT, CITY shall have the option to have such clearance
conducted as in its reasonable judgment 1s necessary in order to bring the Property and
the Construction Easement to the prescribed state of clearance and to assess the costs of

such action against TENANT. Notwithstanding the above, the rights of the Lake
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Property to be vacated as required by this paragraph, and to assess the actual costs of
such vacation against TENANT.

1f CITY elects to retain the Improvement on the Property, CITY may require.
TENANT, within 60 days of the CITY’s election, to convey its title to such Improvax;nent
to CITY, free and clear of all liens and encumbrances created by acts of TENANT
Parties. Any such election shall be made in writing within 180 days after the expiration or
termination of this Agreement. No option with respect to the election to remove or not to
remove such Improvement shall rest with TENANT and TENANT shell’ have the
obligation and responsibility to perform that which CITY shall direct.

B. Commencement of Construction_and Early Termination. The TENANT

shall not commence construction of the Improvement until it has complied with all the
Conditions set forth in EXHIBIT C. If TENANT has not satisfied all of the Conditions
and commenced construction of the Improvement by December 31, 2004, this Agreement
chall automatically terminate and be of no further force or effect; and TENANT shall
vacate the Property and Construction Easement free and clear of all materials and
equipment brought to the Property and Construction Easement by the TENANT and
those claiming by and through TENANT. In the event that TENANT fails to vacate the
Property and Construction Easement in such state, as determined by CITY, after thirty
(30) days' written notice to TENANT, CITY shall have the option to have such clearance
conducted as in its reasonable judgment is necessary in order to bring the Property and
the Construction Easement to the prescribed state of clearance and to assess the costs of

such action against TENANT. Notwithstanding the above, the rights of the Lake
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Schooner Education Association and/or the TENANT as the successor iﬁ interest to the
Lake Schooner Education Association under the Prior Lease shall be reinstated for the
term and upon all terms and conditions of the Prior Lease and the Schooner Denis
Sullivan shall be maintained in the City of Milwaukee consistent with the terms and
conditions of the Prior Lease.

C. Termination for Failure to Substantially Complete the Project. The

Property is hereby leased to TENANT, for the permitted uses contained herein, for the
exclusive use of TENANT and for construction of the Improvement. This Agreement
shall automatically terminate and be of no further force or effect in the event that the
Improvement is not substantially completed by December 31, 2008. If the Agreement is
terminated as provided in this subsection, TENANT shall vacate the Property as provided
in subsection B above and if the TENANT fails 1o vacate, the CITY shall have all rights
and remedies as provided in subsection B above.

10. Default. This Agreement is intended to be a long-term commitment
between the parties. The fact that TENANT is investing substantial monies in the
clonstruction of the Project, precludes early termination of the entire Agreement, early
iransfer of the ownership of the Improvement, or demolition of the Improvement as
appropriate remedies for certain defaults. Therefore, in the event of any breach of this
Agreement by TENANT, except for a "Termination Default” defined below or a
termination under paragraph 9B or C above, CITY shall have the remedies set forth

paragraph 11. In the event of any breach of this Agreement by TENANT, which
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Schooner Education Association and/or the TENANT as the successor iﬁ interest to the
Lake Schooner Education Association under the Prior Lease shall be reinstated for the
term and upon all terms and conditions of the Prior Lease and the Schooner Denis
Sullivan shall be maintained in the City of Milwaukee consistent with the terms and
conditions of the Prior Lease.

C. Termination for Failure to Substantially Complete the Project. The

Property is hereby leased to TENANT, for the permitted uses contained herein, for the
exclusive use of TENANT and for construction of the Improvement. This Agreement
shall antomatically terminate and be of no further force or effect in the event that the
Improvement 1s not substantially completed by December 31, 2008. If the Agreement is
terminated as provided in this subsection, TENANT shall vacate the Property as provided
i1 subsection B above and if the TENANT fails to vacate, the CITY shall have all rights
and remedies as provided in subsection B above.

10. Default. This Agreement is intended to be a long-term commitment
between the parties. The fact that TENANT is investing substantial monies i the
construction of the Project, precludes early termination of the entire Agreement, early
transfer of the ownership of the Improvement, or demolition of the Improvement as
appropriate remedies for certain defaults. Therefore, in the event of any breach of this
Agreement by TENANT, except for a "Termination Default" defined below or a
termination under paragraph 9B or C above, CITY shall have the remedies set forth in

paragraph 11. In the event of any breach of this Agreement by TENANT, which
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constitutes a Termination Default, CITY shall also have the remedies set forth in
paragraph 12.

A.  The occurrence of one or more of the following events 1 through 5 of tizis
paragraph 10(A) shall be considered an "Event of Default" under the terms of this
Agreement:

1. TENANT shall be adjudged a bankrupt, or a decree or order, approving as
properly filed, a petition or answer asking for reorganization of TENANT under Federal
Bankruptcy Laws as now or hereafter amended, or under the laws of this State, shall be
entered, and any such decree, judgment or order shall not have been vacated, stayed or set
aside within sixty (60) days from the date of the entry or granting thereof; or

2. TENANT sﬁali file or admit the jurisdiction of the court and the matenal
allegations contained in any petition in bankruptcy or any petition pursuant or purporting
to be pursuant to the Federal Bankruptcy Laws as now or hereafter amended, or
TENANT shall institute any proceedings or shall give its consent to the institution of any
proceedings for any relief of TENANT under any bankruptcy or insolvency laws or any
laws relating to the relief of debtors, readjustment of indebtedness, or reorganization; or

3. TENANT shall make an assignment for the benefit of creditors or shall
apply for or consent to the appointment of a receiver for TENANT; or

4. TENANT shall abandon the Property for a period of thirty (30) days or be
delinguent in any payments due under this Agreement, other than rent payments which

have given rise o a Termination Default, required to be made by TENANT hereunder
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and such delinquency shall continue for ninety (90) days after notice thereof in writing to
TENANT; or

5. TENANT shall default in any of the other covenants or agreements herein
contained to be kept, observed and performed by TENANT, aﬂd such default shall
continue for ninety (90) days after notice thereof in writing to TENANT.

B. The occurrence of one or more of the following events 10(B) 1 through 3
shall be considered a "Termination Default" under the terms of this Agreement:

1. TENANT shall abandon the Property for a period of one year after
construction has commenced.

2. TENANT shall make any assignment, transfer, conveyance or other
disposition of its interest in the Property, other than an assignment permitted by
paragraph 18, without the express prior written consent of CITY.

3. TENANT shall be delinquent in the payment of rent due under paragrap'h 6
of this Agreement and such déiinquency ghall coﬁtinue for one hundred eighty days after
notice thereof in writing to TENANT.

" It is expressly not an Event of Default hereunder for TENANT to sublease or
license any portion of the Property, to any other entity, for the uses allowed hereunder, as
long as TENANT remains responsible for the actions of such sublessees and licensees.

11. Remedies for Events of Default. In the event that an Event of Default on

the part of TENANT shall occur, then CITY may, but shall not be required to, cure such
Event of Default. TENANT shall repay to CITY, on demand, the entire expense incurred

by CITY in curing such Event of Default. If TENANT fails to make any such repayment



and such delinquency shall continue for ninety (90) days after notice thereof in writing to
TENANT; or
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B. The occurrence of one or more of the following events 10(B) 1 through 3
shall be considered a "Termination Default" under the terms of this Agreement:

1. TENANT shall abandon the Property for a period of one year after
construction has commenced.

2. TENANT shall make any assignment, transfer, conveyance Of other
disposition of its interest in the Property, other than an assignment permitted by
paragraph 18, without the express prior written consent of CITY.

3. TENANT shall be delinquent in the payment of rent due under paragraph 6
of this Agreement and such déiinqucncy shall coﬁtinue for one hundred eighty days after
notice thereof in writing to TENANT.

" It is expressly not an Event of Default hereunder for TENANT to sublease or
license any portion of the Property, 1o any other entity, for the uses allowed hereunder, as
long as TENANT remains responsible for the actions of such sublessees and licensees.

11.  Remedies for Events of Default. In the event that an Event of Default on

the part of TENANT shall occur, then CITY may, but shall not be required to, cure such
Event of Default. TENANT shall repay to CITY, on demand, the entire expense incurred

by CITY in curing such Event of Default. If TENANT fails to make any such repayment



within sixty (60) days after demand therefor, then CITY may withdraw funds from the
Reserve Fund to make such repayment or, if such funds are insufficient to make such
repayment, pursue any other available remedy, at law or in equity, except for the
termination of this Agrecment.. Any act or thing done by CITY pursuant to the provis%ons
of this section shall not be construed as a waiver of any covenant, term or condition
contained in this Agreement.

12. Remedies for Termination Defaults.

If any Termination Default continues for a period of one year after written notice
from CITY to TENANT, as provided herein, and unless such Termination Default is
cured by TENANT it shall be lawful for CITY, at its election in the manner and upon the
terms herein provided, to declare this Agreement ended, and to recover possession of the
Property and Construction Easement, either with or without process of law, to enter and
to expel, and remove TENANT and all agents, employees and representatives of
TENANT engaged in operating the Property and Construction Easement or occupying
the Property and Construction Easement, using such force as may be necessary in so
doing. TENANT shall thereafter vacate the Property in accordance with the provisions of
paragraph 9A above. If any Termination Default shall occur which is: (a) curable; but (b)
cannot with due diligence be cured within a period of one year; and (c) if notice thereof
in writing shall have been given to TENANT; and (d) if TENANT prior to the expiration
of said one year from and after the giving of such notice, commences to eliminate the
cause of such Termination Default and proceeds diligently and with reasonable dispatch

to take all steps and do all work required to cure such Termination Default and thereafter



within sixty (60) days after demand therefor, then CITY may withdraw funds from the
Reserve Fund to make such repayment or, if such funds are insufficient to make such
repayment, pursue any other available remedy, at law or in equity, except for the
termination of this Agreement. Any act or thing done by CITY pursuanf to the provisé'ons
of this section shall not be construed as a waiver of any covenant, ierm or condition
contained in this Agreement.

12.  Remedies for Termination Defaults.

If any Termination Default continues for 2 ?eriod of one year after written notice
from CITY to TENANT, as provided herein, and unless such Termination Default is
cured by TENANT it shall be lawful for CITY, at its election in the manner and upon the
terms herein provided, to declare this Agreement ended, and to recover possession of the
Property and Construction Easement, either with or without process of law, to enter and
to expel, and remove TENANT and all agents, employees and representatives of
TENANT engaged in operating the Property and Construction Easement or occupying
the Property and Construction Easement, using such force as may be necessary in so
doing. TENANT shall thereafter vacate the Property in accordance with the provisions of
paragraph A above. If any Termination Default shall occur which is: (a) curable; but (b)
cannot with due diligence be cured within a period of one year; and (¢} if notice thereof
in writing shall have been given to TENANT; and (d) if TENANT prior to the expiration
of said one year from and after the giving of such notice, commences 1o eliminate the
cause of such Termination Default and proceeds diligently and with reasonable dispatch

to take all steps and do all work required to cure such Termination Default and thereafter
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does so cure such Termination Default, then CITY shall not have the right to declare the
term of this Agreement as ended. However, the curing of any Termination Default in
such manner shall not be construed to limit or restrict the right of CITY to declare this
Agreement ended and terminated and to enférce all of CITY'S rights and remedies
hereunder, for any other Termination Default not so cured.

13.  TForce Majeure. If either party hereto is prevented from performing an

obligation imposed upon it hereunder within the time specified, and such delay is for
reasons which were not such party's fault or which were beyond such party's reasonable
control, including, but not himited to, acts of God, war, insurrection, weather, strikes, or
civil disturbances, then the time within which such party was to perform shall be
extended for a period equal to the delay.

14,  CITY Responsibilities. The CITY shall be responsible for the mutually

agreed upon public improvement work on or adjacent to the Property at a cost not to
exceed the initial amount of Rent paid by the TENANT under Paragraph 6. above.

15. Maintenance and Housekeeping. Maintenance of the Property (including

but not limited to the Improvement, the dockwalls (exciusive. of repairs made necessary
by catastrophic dockwall failure unless such failure is caused by TENANT), breakwater,
docks, Cruise Ship Dock, mooring systems, railings and utility systems as well as
housekeeping and cleanliness, shall be the responsibility of TENANT. The standard of
maintenance shall be approved by the Board of Harbor Commissioners. The unenclosed
portions of the Property and Improvement shall, at all times be maintained by TENANT

at a first class standard equivalent to similar institutional facilities. CITY retains the right



does so cure such Termination Default, then CITY shall not have the right to declare the
term of this Agreement as ended. However, the curing of any Termination Default in
such manner shall not be construed to limit or restrict the right of CITY to declare this
Agreement ended and terminated and to enférce all of CITY'S rights and remedies
hereunder, for any other Termination Default not so cured.

13.  Force Majeure. If either party hereto is prevented from performing an

obligation imposed upon it hereunder within the time specified, and such delay is for
reasons which were not such party's fault or which were beyond such party's reasonable
control, including, but not limited to, acts of God, war, insurrection, weather, strikes, or
civil disturbances, then the time within which such party was to perform shall be
extended for a period equal to the delay.

14. CITY Responsibilitiés, The CITY shall be responsible for the mutually

agreed upon public improvement work on or adjacent to the Property at a cost not to
exceed the initial amount of Rent paid by the TENANT under Paragraph 6. above.

15.  Maintenance and Housekeeping. Maintenance of the Property (including

but not limited to the Improvement, the dockwalls (exclusive of repairs made necessary
by catastrophic dockwall failure unless such failure is caused by TENANT), breakwater,
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maintenance shall be approved by the Board of Harbor Commissioners. The unenclosed
portions of the Property and Improvement shall, at all times be maintained by TENANT

at a first class standard equivalent to similar institutional facilities. CITY retains the right



to have any of its officers, agents or employees inspect the unenclosed portions of the
Property at all reasonable times and the enclosed portions of the Property at all
reasonable times, during normal business hours of TENANT, and upon reasonable notice,
for the sole purpose of determining if the Property is complying with thi§ Agreement..
TENANT shall be required to grant full access to the Property at such times and for such
purposes.

CITY shall also retain the right to perform grass cutting, landscaping, snow
removal or other site maintenance upon the Property in the event that TENANT fails to
do so as required herein after the notice as required herein. The costs of such work by
CITY shall be reimbursed by TENANT. Maintenance responsibilities during the period
of construction of the Improvement, shall be modified to the level identified in CiTY
approvals of the building plans identified in paragraph 23C.

16. Utilittes. TENANT shall be solely responsible for the installation,
maintenance and purchase of all utility services on the Property and Construction
Easement that are required by TENANT during the term of this Agreement. CITY shall
be solely responsible for the maintenance of all of CITY's underground utility lines
located on the Property which serve parcels other than the Property or the Construction
Easement. TENANT shall locate all utility services necessary to serve the Improvement
in the location identified in the final Site Plan adopted in accordance with EXHIBIT “A”.

17. TENANT Assignment. Subleasing and Cruise Shin Dock Operation.

A.  TENANT shall not, except with the prior written consent of CITY or as

otherwise provided herein, assign all or any portion of its interest in this Agreement, to
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to have any of its officers, agents or employees inspect the unenclosed portions of the
Property at all reasonable times and the enclosed portions of the Property at all
reasonable times, during normal business hours of TENANT, and upon reasonable notice,
for the sole purpose of determining if the Property is complying with this Agreement.
TENANT shall be required to grant full access to the Property at such times and for such
purposes.

CITY shall also retain the right to perform grass cutting, landscaping, snow
removal or other site maintenance upon the Property in the event that TENANT fails to
do so as required herein after the notice as required herein. The costs of such work by
CITY shall be reimbursed by TENANT. Maintenance responsibilities during the period
of construction of the Improvement, shall be modified to the level identified in CiTY
approvals of the building plans identified in paragraph 23C.

16.  Utilities. TENANT shall be solely responsible for the installation,
maintenance and purchase of all utility services on the Property and Construction
Easement that are required by TENANT during the term of this Agreement. CITY shall
be solely responsible for the maintenance of all of CITY's underground utility lines
located on the Property which serve parcels other than the Property or the Construction
Easement. TENANT shall locate all utility services necessary to serve the Improvement
in the location identified in the final Site Plan adopted in accordance with EXHIBIT “A”.

17. TENANT Agssignment. Subleasing and Cruise Ship Dock Operation.

A, TENANT shall not, except with the prior written consent of CITY or as

otherwise provided herein, assign all or any portion of its interest in this Agreement, to



any person or entity not affiliated with TENANT. Notwithstanding the above, TENANT
may sublet, license, or allow use of any portion of the Property 10 Discovery World for
uses specified in Paragraph 7. above and to any other person or entity, for the uses
allowed under this Agreement, as long as TENANT remains responsible for the actibns
of such sublessees and licensees under this Agreement. CITY shall be provided with a
copy of any such sublease, license or agreement granting such use.

B. TENANT will operate, pursuant to a mutually agreed upon operating
agreement with a term co-extensive with this Lease term, the Cruise Ship Dock, harbor
west of the Cruise Ship Dock, and any additional dock or piers, approved by the Board of
Harbor Commissioners (such approval not to be unreasonably withheld) and other
appropriate governmental agencies. TENANT shall deposit all net income from the
operation of the Cruise Ship Dock and other docks and piers into a segregated Dock and
Pier Fund from Whicﬁ TENANT may make withdrawals for dock or pier construction and
breakwater and dock maintenance. TENANT shall, on or before March 31% of each year,
submit an annual, i.e., April Ist to March 31%, budget .to the Board of Harbor
Commissioners setting forth proposed cruise ship and recreational vessel docking and
slip rates as well as the proposed operating or improvement expenses for maritime
activities within that portion of the harbor Jocated within the boundaries of the Property.
Maritime activities, the budget referenced above, and docking or slip rental charges
within that portion of the harbor are subject to the approval by the Board of Harbor

Commissioners.
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18.  Naming Rights. To the extent that the City has the authority to confer

naming rights, the TENANT, subject to the City’s approval, shall have the following
naming rights opportunities: (1) the footprint of the Improvement; (2) the harbor area
within all areas west of the breakwater and cmiselship dock and (35 any areas to be
identified as the “Proposed Plaza” or “Amphitheatef”.

19.  Indemnification. Except as limited below, TENANT hereby agrees to

indemnify and save harmless CITY from and against all Habilities, claims, demands,
judgments, losses and all suits at Jaw or in equity, costs and expenses, including
reasonable attorney's fees, for injury to and/or death of any person or persons and/or loss
and/or damage to the property of any person, firm or corporation whomsoever, including
both parties hereto and their employees, arising from the construction, maintenance or
operation of the Improvement on the Property and the Construction Easement, or in the
carrying on of its business as hereinbefore set forth on the Property and Construction
Easemeﬁt, except when such liability, claim, demand, judgment or loss arises from a
negligent act of CITY, its agents, contraclors or employees. Notwithstanding the above,
TENANT shall not be required to indenmify CITY for any such risks arising out of the
public access to the Property or Construction Easement, except, and only to the extent, of
TENANT'S contribution to such risks by its acts, including the design, construction and
maintenance of the Improvement and the méintenance of the Property and Construction
Easement, or the acts of its agents, contractors and employees. Naé}}ing in this paragraph
shall override the language in Paragraph 27, regarding the Hability of TENANT relating

to environmental matters.
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20. Insurance. TENANT shall secure and maintain in force throughout the
term or any extension thereof of this Agreement insurance in the types and amounts set
forth on EXHIBIT "G". TENANT shall furnish CITY a Certificate of Insurance naming
CITY, and Board of Harbor Commissioners as additional named insureds with respect to
the insurance provided under this section. The Certificate shall provide that the company
will furnish CITY with the standard commercial thirty (30) day written notice of
cancellation, nonrenewal or material change.

TENANT shall retain insurance coverage and shall fully and timely pay all
required insurance premiums throughout the term of this Agreement and without
interruption. CITY retains the right, at its sole discretion to require TENANT to adjust
the coverage limits, of such insurance annually effective on each January 1 during the
term of this Agreement, to such insurance coverages and limits which are customanly
provided at that time, by similar enterprises, and are commercially reasonable at that
time. Failure of TENANT to maintain the required coverage shall not relieve it of any
contractual responsibility or obligation under this Agreement. CITY shall have the right
to review all policies providing the required coverage, 1o confirm they meet the
requirements contained herein.

The attorney in fact or agent of any insurance company furnishing any policy of
insurance shall sign and furnish an affidavit setting forth that no CITY official or
employee has any interest, direct or indirect, or is receiving any premium, commission,

fee or other thing of value on account of furnishing said policy of insurance.
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fee or other thing of value on account of furnishing said policy of insurance.
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21.  Taxes and Charges. TENANT shall pay and discharge before delinquent,

all taxes, if any, assessments, levies and other charges, general and special, that are or
may be during the term hereof properly levied, assessed, imposed or charged on the
Property or the Improvement.

79.  Status_of Improvements. CITY and TENANT recognize the special

significance of the Property's position on the lakefront, and acknowledge that TENANT
will be constructing the Improvement on the Property. TENANT acknowledges that it
may only construct the Improvement after satisfying the following requirements.

A.  The Improvement must be built in compliancé with all applicable building
codes and with all permits as are applicable generally to all construction of such size and
type.

B. On the Completion Date, the Improvement must comply with all zoning
requirements applicable to the Property.

C. As a contractual requirement of this Agreement, TENANT shall not
constract the Improvement upon the Properly or otherwise substantially modify the
exterior appearance of the Improvement (as provided in the final CITY approved design)
upon the Property without the prior written consent of CITY. All preliminary design
plans and final construction plans for the Improvement, or modifications thereto, to be
constructed upon the Property, shall be submitted by TENANT to CITY. Plans for
above-ground construction must be approved by Commissioner of CITY Development.
Plans for any underground construction must be approved by CITY'S Commissioner of

the Department of Public Works. Such approvals are required prior to the issuance of
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21,  Taxes and Charges. TENANT shall pay and discharge before delinquent,
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any building permit for the Improvement or the commencement of construction. Any
material proposed changes to such approved pléns, chall be similarly submitted to CITY
and must be approved by the CITY, prior to TENANT COMMENCIng construction
incorporating any such proposed changes. Any future revisions and expansions {0 the
Improvement must be similarly submitted to, and approved by, the CITY. TENANT shall
provide "as-built" drawings of the Improvement and any and all future revisions and
expansions thereto, to CITY within 120 days following issuance of an occupancy penﬁit
or completion of construction, if no occupancy permit is required.

The Improvement, and any modifications thereto, which do not violate the use
provisions of this Agreement, shall not be subjeét to the approvals required in this
paragraph 23(C), but must still comply with the requirements of this paragraph 23(A) and
(B), which shall apply to the Improvement in the same manner as generally applied to

other improvements in the CITY.

23,  Compliance with Laws and Orders. TENANT agrees to observe fully and
to comply with any lawful rule, regulation or directive which shall eﬁanate from any
state, federal or local departments or agencies having jurisdiction over the Property or
Fasement Area generally, and not by reason solely of this Agreement, except as

specifically provided in paragraph 28, concerning environmental conditions.

74, Permits and Licenses. TENANT shall be solely responsible for obtaining
any and all permits and licenses that may be required now or hereafter for 1ts
maintenance or operation of the Improvement or any future improvements, from any

Federal, State, local or other governmental body or authority, and any construction
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any building permit for the Improvement or the commencement of construction. Any
material proposed changes to such approved plans, shali. be similarly submitted to CITY
and must be approved by the CITY, prior to TENANT commencing construction
incorporating any such proposed changes. Any future revisions and expansions to the
Improvement must be similarly submitted to, and approved by, the CITY. TENANT shall
provide "as-built" drawings of the ITmprovement and any and all future revisions and
expansions thereto, to CITY within 120 days following issuance of an occupancy permit
or completion of construction, if no occupancy permit is required.

The Improvement, and any modifications thereto, which do not violate the use
provisions of this Agreement, shall not be subjef;t to the approvals required in this
paragraph 23(C), but must still comply with the requirements of this paragraph 23(A) and
(B), which shall apply to the Improvement in the same rﬁanner as generally applied to
other improvements in the CITY.

23, Compliance with Laws and Orders. TENANT agrees to observe fully and

to comply with any lawful rule, regulation or directive which shall emanate from any
state, federal or local departments or agencies having jurisdiction over the Property or
Easement Area generally, and not by reason solely of this Agreement, except as

specifically provided in paragraph 28, concerning environmental conditions.

24.  Permits and Licenses. TENANT shall be solely responsible for obtaining
any and all permits and licenses that may be required now or hereafter for 1ts
maintenanice or operation of the Improvement or any future improvements, from any

Federal, State, local or other governmental body or authority, and any construction
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permits required by any Federal, State or County governmental body, and the permits
from the CITY required in paragraph 23 herein.

25.  Human Resource Requirements. TENANT shall comply with the Human

Resource Requirements set forth in EXHIBIT “E".

26.  Public Access. TENANT agrees that this Agreement and the lease of the

Property are subject to, and CITY hereby reserves from the lease of the Property, a
nonéxciusive perpetual easement as described below.

These specific easement rights are to insure the rights of the public to use and
enjoy the Improvement, and all facilities contained therein, at such times as the
Improvement is open for business, during announced special events, for publicly
available tours, for special classes and educational events made available to CITY and
area residénts, for public access to the scenery of the lakefront during inclement weather,
for access to the lakefront by those with physical disabilities, and similar purposes, and
which access rights to the Property and Improvement are subject to reasonable rules and
regulations of TENANT, to protect the exhibits of TENANT, protect the safety of the
visitors to TENANT, and to allow for proper sharing of uses.

27.  Environmental Compliance and Obligations.

A.  Compliance with Environmental Laws. TENANT shall fully comply with

all Fnvironmental Laws, subject to the himitations contained herein. TENANT shall, at its
sole cost and expense, promptly take zll actions to investigate and test for the presence of

any TENANT Caused Contamination upon or beneath the Property and Construction

24
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all Environmental Laws, subject to the limitations contained herein. TENANT shall, at its
sole cost and expense, promptly take all actions to investigate and test for the presence of

any TENANT Caused Contamination upon or beneath the Property and Construction
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Easement, and/or shall remediate any TENANT Caused Contamination on the Property
or Construction Easement as may be required by any federal, state or local governmental
agency or political subdivision.

B. No Liability for Preexisting Environmental Conditions. However,

notwithstanding anything contained in this Agreement {0 the contrary, TENANT shall not
be liable for any investigation or remediation, or orders relating to the same, for
Preexisting Envifonmcntal Conditions. CITY shall fully comply, or cause compliance by
any responsible party, with all Environmental Laws with respect to any Preexisting
Fnvironmental Conditions upon the Property and Easement Area.

It is emphasized that TENANT shall require no investigation or remediation of the
Propérty by CITY.

C. Excavation Disposal Costs. CITY and TENANT acknowledge that there is

a possibility that the Excavated Soils may contain levels of Hazardous Substance such
tha% they must be tested for content, disposed of in a manner different from, and for a cost
in excess of, the cost of disposal of clean fill. The costs of constructing the Improvement
on the Property may be increased as a result of the existence of any Non-TENANT
Cansed Contamination, and such costs may be directly related to the Excavated Soils. All
Disposal Costs shall be paid by TENANT notwithstanding the fact that they are actually
Non-TENANT Caused Contamination. CITY agrees that any delay in the Project arising
out of the existence of such Excavated Soils, shall not be counted toward any default,
sotice or cure fime contained herein, nor against any time period for completion of

construction. CITY further agrees to cooperate with TENANT to secure any public or
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construction. CITY further agrees to cooperate with TENANT to secure any public or
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other funding which may be available to pay for such Extra Disposal Costs. If TENANT
determines, in its sole judgment, that the cost for disposal of the Excavated Soils is
prohibitive, it may notify the CITY in writing that it wishes to terminate this lease
agreement; and the lease agreement shall be termiﬁated upon deiivery.of such notice fo
the CITY subject to TENANT s compliance with the provisions of Section 8.A.

28.  Time of the Essence. It is expressly understood and agreed to by the parties

hereto that time is of the essence for each term and provision of this Agreement.

29.  Waiver, One or more waivers by either party of any covenant or condition
of this Agreement shall not be construed as a waiver of a subsequent breach of the same
or of any other covenant or condition. The consent or approval given by either party with
respect to any act by the other party requiring such consent or approval shall not be
deemed to waive or render unnecessary further consent or approval of any subsequent
similar act by such party. |

30. Sole Agreement and Amendment. This Agreement and the Construction

Easement referenced herein, and the Exhibits to which reference is made herein contain
all of the agreements and covenants made between the parties hereto, shall be binding
upon the parties hereto and their respective successors and assigns, and may not be
modified orally or in any other manner other than by agreement, in writing, signed by
each of the parties to this Agreement. All Exhibits referenced herein are attached hereto
and mcorporated herein by this reference.

31.  Notice. Any notice provided for herein or given pursuant to this

Agreement, shall be deemed in compliance herewith and served upon mailing if sent by
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United States certified or registered mail, postage prepaid, return receipt requested, or by
receipted personal delivery to the parties as follows:
To the CITY:

BOARD OF HARBOR COMMISSIONERS
2323 South Lincoln Memorial Drive
Milwaukee, W1 53207

Attention: Municipal Port Director

and to

Commissioner of City Development

809 North Broadway
Milwaukee, W1 53202

and to

Commissioner of Public Works Department

841 North Broadway
Milwaukee, W1 53202

To TENANT:

Pier Wisconsin Ltd.

Attention: President

500 North Harbor Drive
Milwaukee, WI 53202

Copy to: Attorney Frank Steves
von Briesen & Roper

411 East Wisconsin Avenue
Milwaukee, WI 53201-3262
32. Records.

A.  TENANT shall keep accurate, full and complete books and accounts with

respect to the cost of constructing the Project and shall inclade a provision in all of its
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To TENANT:

Pier Wisconsin Ltd.

Attention: President

500 North Harbor Drive
Milwaukee, W1 53202

Copy to: Attorney Frank Steves
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Milwaukee, W1 53201-3262
312, Records.

A.  TENANT shall keep accurate, full and complete books and accounts with

respect to the cost of constructing the Project and shall include a provision in all of its
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contracts requiring its contractors and subcontractors to do the same. TENANT shall also
keep any and all other records required under the terms of this FEasement and Lease
Agreement. All such books and accounts shall be maintained in accordance with
generally accepted accounting principles consistently applying, and shall be‘kept for a
period of six years.

B.  The CITY Comptroller shall have the right, upon reasonable notice to
TENANT, its contractors or subcontractors as the case may be, to examine the books and
accounts of the TENANT, its contractors oOr subcontractors during normal hours of
business.

C.  After substantial completion of the Project, the TENANT shall submit to
the Board of Harbor Commissioners a complete set of “as-built” plans and specifications
as well as a copy of all approved shop drawings.

D.  The TENANT shall assist the CITY in responding to any request for

_ records relating to this Easement and Lease Agreement made under Subchapter 11 of

Chapter 19, Stats.

33, Goveming Law. This Agreement shall be governed by the internal laws of

the State of Wisconsin.

34, Severability. If any term or provision of this Agreement or any Exhibit
hereto, or the application thereof to any person or circumstance, shall to any extent be
declared invalid or unenforceable, then the remainder of this Agreement and Exhibits, or
the application of such term or provision o persons ot circumstances other than those as

to which it is invalid or unenforceable, shall not be affected thereby, and each term and
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provision of this Agreement shall be valid and be enforced to the fullest extent permitted

by applicable law.

35.  Nondiscrimination. TENANT hereby agrees that in its use of the Property

and Easement Area and in the activities undertaken pursuant to this Agreement it shall
not discriminate, permit discrimination or restriction on the basis of race, sexual
orientation, creed, ethnic origin or identity, color, gender, religion, marital status, age,
handicap or national origin.

36. Conflict of Interest. No officer or employee of the CITY during his/her

tenure or for one (1) year thereafter, shall have any interest, direct or indirect, in this
Agreement or the proceeds hereof.

37.  Authority of CITY. Any matters contained herein which require the

consent of CITY, may be delegated to a particular department of CITY, or to the
Municipal Port Director and his designees except that approval of the design criteria of
the Improvement, and all revisions or expansions thereto, on the Property and
. Construction Fasement shall be exercised through the Commissioner of CITY
Development, for all construction above ground, and the Commissioner of Public Works,
for all construction below ground.

38. Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall constitute an original and all of which shall constitute
one and the same Agreement.

39.  Recordation, Upon execution, a memorandum of this document and the

Construction Easement shall each be recorded by TENANT in the Milwaukee County
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Register of Deed's Office and CITY shall be provided a copy of the recording

information.

40. CITY Condition. IT IS FURTHER AGREED AND UNDERSTOOD that

this Agreement shall not be effective until it is submitted to the Common Council of the
CITY of Milwaukee and that the same must be approved by the Common Council and its
execution authorized.

41.. Reduction of Property Leasehold.

A. Subject to subsections B and C below, the CITY may, upon one year’s
written notice to the TENANT, remove from the leasehold any area on Municipal Pier, as
depicted on Exhibits B-1 and B-2, not within the boundaries of either the Improved
Property, areas of underground parking, or the areas containing the improvements on
Municipal Pier commonly known as the “Amphitheater” and “Proposed Plaza.”

B. The TENANT may at any time within 180 days after having received the
notice described in subsection A, elect to invalidate the CITY’s notice and add the
affected area to the Improved Property. If TENANT so elects, TENANT agrees to pay to
the CITY additional rent calculated on the basis of the square foot rental then applicable
times the number of square feet of the affected area, prorated for time remaining on the
lease. Upon payment of such additional rental, the affected area shall be added to the
Improved Property and EXHIBIT “F” shall be amended accordingly.

C. The rights of the CETY and TENANT under this section are subject to the
following: (1) the CITY shall not exercise its rights under subsection A above prior to

July 1, 2016; and (2) 1f the CITY elects to remove the property previously improved by
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the TENANT (but not the “Amphitheater” nor the “Proposed Plaza™), the CITY agrees to
pay to the TENANT the depreciated cost of the Improved Property at a rate of $2.32 per
square foot of property removed (which square foot figure represents the dgpreciated
value of the improvements in 2016) from the leasehold, declining by $.195 per square
foot for each year after 2016. After 2028, the CITY may remove the property with no
reimbursement to TENANT, the original improvements having been fully depreciated.

42,  Paragraph and Section.

The terms “Paragraph” and “Section” as used in this Agreement shall be

synonvmous.

IN WITNESS WHEREOF, the parties hereto have by their duly authorized

officers executed this Agreement under seal as of the day and year first above written.

ACKNOWLEDGEMENTS

RONALD D. LEONHARDT, City Clerk

COUNTERSIGNED:

M Q/ DEPi}TY

mbyptroller ag

W M(@\X MORICS, Cofr
% e TN
1S INGER, Presider@

o Gf Harbér Commissioners
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HN NORQ’UI/‘ U

W
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COUNTERSIGNED:

m <~ DEPUTY
WW. M@ MORICS, stroller L\g

AN 1§ IIE@’ER ?resmﬁen&
0 of Harbér Commissioners
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%7 gl s ﬁé uﬁ;
DONNA C. LUTY, éecretﬁ
Board of Harbor Commissidners

Pier Wisconsin Ltd.

e L&Lga;z,,
FRANK L. STEEVES
Chief Executive Officer

STATE OF WISCONSIN )
SS.

MILWAUKEE COUNTY)
Personally came before me this { day of 00{’0 l,»-e,\/, 2003, John 0. Norquist, Mayor of

the above-named municipal corporation, who by its authority and on its behalf executed
the foregoing instrument and acknowledged the same.

(\i‘* Oﬂ’ 3 ‘ ' . NOTARY PUBLIC
STATE OF WISCOHSIN

NOTARY PUBLIC, State of Wisconsin . CHRISTOFFERSON
My Commission Expires:_ 1\ jm 153

STATE OF WISCONSIN)
Ss.

MILWAUKEE COUNTY)

Personally came before me this 5% day of L, o~ 2003, Ronald D. Leonhardt, the
(Deputy) City Clerk of the above-named municipal corporation, who by its authority and

on its behalf executed the foregoing instrument and acknowEedgeg\\t\l‘féﬁ%’fﬁwf,
eNH

KGthioens 4. Meblica $ gm@ 2
NOTARY PUBLIC, State of Wisconsin £/ V2
My Commission Expires: _2-5- o4 22U <=

%@O sC \\\\{‘\\

e B WAD S
Mg
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ﬁmfm A A
DONNA C. LUTY, éecret?
Board of Harbor Commissidners

Pier Wisconsin Ltd.

PFRANK L. STEEVES

Chief Executive Officer

STATE OF WISCONSIN )
8S.

MILWAUKEE COUNTY)
Personally came before me this { day of B{’%D W«/, 2003, John 0. Norquist, Mayor of

the above-named municipal corporation, who by its authority and on its behalf executed
the foregoing instrument and acknowledged the same.

(\N Qﬂ" W | NOTARY PUBLIC
STATE OF WISCONSI

NOTARY PUBLIC, State of Wisconsin W, CHRISTOPFERSON
My Commission Expires:__\1[ %] 55

STATE OF WISCONSIN )
SS.
MILWAUKEE COUNTY)

Personally came before me this A5% day of L& b~ 2003, Ronald D. Leonhardt, the
(Deputy) City Clerk of the above-named municipal corporation, who by its authority and

on its behalf executed the foregoing instrument and acknew]edgeci\\t\ﬁé“%!iﬁef%

X L Fo8 /. %
K@thioens 4 Melleea §$ 6T AR \\/g;%
NOTARY PUBLIC, State of Wisconsin = (" "\ %
My Commission Expires:  2-/5- o4 ELA L5
’ P : %’*}’Q v\ SRS
S oS
’7’1’/,5? O S \g§
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STATE OF WISCONSIN)
SS.
MILWAUKEE COUNTY) . A Q T Laon
Personally came before me this O day of ijfﬁ{;u , 2003, {3»7 g&a m Morics, the

@Cit}* Comptroller of the above-named municipal corporation, who by its
authority and on its behalf executed the foregoing and acknowledged the same.

o

NOTARY PUBLIC, State of Wisconsin
My Commission Expires: |6~ 14200 5

STATE OF WISCONSIN) 4,;,4}/5\ OF \N\%O 8
58. ‘ i (A

MILWAUKEE COUNTY)

Personally came before me this 234 day of SEPT _, 2003, Daniel J. Steininger,
President, and Donna C. Luty , Secretary, of the Board of Harbor Commissioners, who
by its authority and on its behalf executed the foregoing mstrument and acknowledged
the same. -

et (. it
NOTARY PUBLIC, State of Wisconsin
My Commission Expires: G’:Q, f é‘; yr'rs

STATE OF WISCONSIN)
sS.

MILWAUKEE COUNTY)

Personally came before me this Y # day of %Q!_cﬁ_ﬂjj_xg 2003, Frank L. Steeves, Chief
Executive Officer of Pier Wisconsin Ltd., who By its authority and on its behalf executed
the foregoing instrument and acknowledged the same.

A

-—7— .
NOTARY @&Jﬁl& State of Wisconsin
My Commission Expires: _Y-25-0 Y




STATE OF WISCONSIN)
sS.

MILWAUKEE COUNTY) P g NINZ"
A day of Wji f{ff’\(}u , 2003, é/ %?a m Morics, the

Pf.ﬁ_irgg;nally came before me this
@City Comptroller of the above-named municipal corporation, who by its
authorty and on jts behalf executed the foregoing and acknowledged the same.

sy
\}\\\-\“ iff;j.r
\\\\ 42,

{4 3
NOTARY PUBLIC, State of Wisconsin s [~ z
My Commission Expires: je-14-265 El 9, X % g
STATE OF WISCONSIN) S S
MILWAUKEE COUNTY)

SEpPT , 2003, Daniel J. Steinmnger,
f Harbor Commissioners, who
d acknowledged

Personally came before me this 2344 day of
President, and Donna C. Luty , Secretary, of the Board o
by its authority and on its behalf executed the foregoing instrument an

o~

the same.

St (- et
NOTARY PUBLIC, State of Wisconsin
My Commission Expires: OEZI Jc 6} JSos

STATE OF WISCONSIN )
ss.

MILWAUKEE COUNTY)

Personally came before me this ¥ # day of ,&?Q_{C_M 2003, Frank L. Steeves, Chief
Executive Officer of Pier Wisconsin Ltd., who by its authority and on its behalf executed
the foregoing instrument and acknowledged the same.

NOTARY BUBYIC, State of Wisconsin

My Commission Expires: _4-25-0 Y




Approyed as to content, 1prm and execution this
Saddayof O A S, 2003

%S\Tﬁ?;‘h WZP//

PATRICK B. MCDONNELL Y °
Deputy City Attorney

1122-2003-540:67822v4
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Approyed as to content, 1prm and execution this
!zﬂédayof O 2003

PATRICK B. MCDONNELL ~
Deputy City Attorney

1122-2003-540:67822v4
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EXHIBIT A

CRITERIA FOR DESIGN OF THE IMPROVEMENT

1. TENANT shall at iis expense submit a design for the proposed Improvement that
complies with the following criteria:

a. One or two structures may be built on the Property not to exceed 120,000 sq. fi.
combined in size on one or more floors but in no event to exceed maximum 65 fi. height nor an
average 50 fi. height above the existing average grade of the Municipal Pier dockwall, exclusive
of masts or antennas. The structure(s) total footprint, excluding the parking garage, will be
approximately 60,000 sq. ft.

b. The structure(s) will be built on land but some design elements of the building may
extend over or into the waters of Lake Michigan in a manner consistent with the overall design
and use of the new adjacent harbor.

c. A single level car parking garage that extends not less than 6 fi, below nor more than 4
ft. above the existing average grade of Michigan Street extended may be constructed on the
Property. The parties will explore the possibilities of public financing for this parking structure,

2. TENANT will select the architect for the Improvement. TENANT will work closely
with the Harbor Commissioners and the CITY to develop and select an appropriate design for the
above-contemplated facilities within the above parameters.  Professor Lawrence Witzling,
University of Wisconsin — Milwaukee Department Architecture, or, if not available, a mutually
agreed upon arbiter, shall facilitate the design process and resolve any design related differences
within the above agreed parameters. A final des; gn concept will be submitted for approval by
the Board of Harbor Commissioners and the Common Council.

1122-2003-540:69792
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EXHIBIT C

THE CONDITIONS

(a) The TENANT securing all permits required under the provisions of Sec. 22.A.
of this Development and Lease Agreement (“Lease Agreement”).

(b) The TENANT securing all CITY and Board of Harbor Commission approvals
required under the provisions of this Lease Agreement, including but not limited to the
approval of the final design of the Improvement and the compliance with the provisions
of Sec. 22.B. of this Lease Agreement.

(c) The TENANT securing all approvals required under the provisions of Sec.
29 .C. of this Lease Agreement.

(d) The TENANT securing the results of all environmental testing of the Property
and Easement Area the TENANT is required to undertake, and TENANT’s confirmation
that such testing does not disclose substantial environmental contamination, or the
presence of cubstantial hazardous conditions, on Or under the Property or Construction
Fasement Area, or in the alternative, if such testing reveals evidence of contamination
which the WDNR requires to be remediated, the TENANT entering into an a greement for
the payment of the costs of such remediation.

(e) The TENANT obtaining from the WDNR a letter or comparable confirmation
that the expansion of the TENANT onto the Property and Easement Area, which 1s
contemplated by this Agreement and all incidental or associated land or site uses
connected therewith, are consistent with and permitted under all applicable lakebed

grants.

(f) The TENANT obtaining from the WDNR a letter or comparable confirmation
that the expansion of the TENANT on the Property and Construction Easement Area,
contemplated by this Agreement and all incidental or associated land or site uses
connected therewith, are consistent with and permitted under the applicable public trust
doctrines for the use of former navigable waterways.

(g) The TENANT entering into an agreement with the CITY on the application of
the CITY’s Human Resource requirements, as set forth in Exhibit E to the Lease
Agreement, to the construction of the Improvement and related project site costs.

(h) TENANT’s Improvement and Project site cost estimnate may he reviewed and
confirmed by a consultant, chosen by the Board of Harbor Commissioners after
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(b) The TENANT securing all CITY and Board of Harbor Commission approvals
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confirmed by a consultant, chosen by the Board of Harbor Commissioners after



consultation with the TENANT. The cost for the consultant’s review shall be equally
split between the CITY and the TENANT.

(i) The TENANT must submit satisfactory evidence to the Board of Harbor
Commissioners and the CITY’s Comptroller that it will have sufficient funds to cover the
cost of constructing the Improvement and all related Project site costs and that such funds
are available in a timely fashion in order to meet construction funding requirements.

1122-2003-540:68314
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EXHIBIT D

CONSTRUCTION EASEMENT

This Easement is made as of the day of , 2003, by and among PIER

WISCONSIN LTD. (hereinafter referred to as “TENANT"), and the CITY OF MILWAUKEE, a
Wisconsin municipal corporation, by and through its Board of Harbor Commissioners
(hereinafter collectively referred to as “CITY™).
Recitals

CITY and TENANT has entered into, or are entering info, a Development and Lease
Agreement dated this date (“Lease Agreement”), concerning the lease of certain land defined
therein as the Property; and

The Lease Agreement also contemplates that a Construction Easement be entered into
between TENANT and CITY, governing the use by TENANT of the land defined in this
Construction Easement as the Construction Easement Area during the construction period; and

All capitalized terms not otherwise defined herein shall have the meanings set forth in the
Lease Agreement; and

The execution of this Consiruction Easement was authorized by TENANT on

, by the Board of Harbor Commissioners on and by the Common

Council through the adoption of Resolution File No. on

Agreement

In consideration of the foregoing recitals, the mutual covenants and agreement contained
herein and other good and valuable comsideration, the receipt and sufficiency of which are

hereby acknowledged, the parties herelo agree as follows:
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1. Grant of Basement. CITY hereby grants 10 TENANT an exclusive construction
casernent and right-of-way over, upon, under and across the “Canstruction Easement Area,” as
described on Attachment 1 hereto, for the purposes identified herein, for the benefit of the
TENANT Parties and the Property.

2. Maintenance of Construction Easement Area. TENANT shall maintain the

Construction Easement Area at TENANT’s sole cost in a safe condition.

3. Utilifies. TENANT shall be solely responsible for the installation, mamtenance and
purchase of all utility services for the Construction Easement Area which are required by
TENANT during the term of this Construction Easement. CITY shall be solely responsible for .
the maintenance of all of CITY’s underground utility lines located on the Constructioﬁ Easement
Area which serve parcels other than the Property OF the Easement Area, except if damaged by
TENANT Parties, such utility lines shall be repaired by TENANT Parties.

4. Purpose. This Construction Easement is granted for the following purposes: an
exclusive ecasement for the term defined herein, for the inspection, planming, and construction of
the Improvement and the Project as defined in the Lease Agreement, subject only to the rights of
the public jdentified herein.

5. Term. The term of this Construction Easement shall be the period of construction,
defined as commencing on the date the Lease Agreement commences, and terminating on the
Construction Completion Date, defined as the date identified in Section 9.C. of the Lease
Agreement (the “Construction Completion Date™). Any extension of the Constructiont
Completion Date under the Lease Agreement chall automatically extend this Construction
Easement. Termination of the Lease Agreement for Tenant’s failure to satisfy the Conditions in

Section 9.B. or €., and Eyhibit C of the Lease Agreement, chall automatically terminate this



1. Grant of Easement. CITY hereby grants 1o TENANT an exclusive construction

easemnent and right-of-way over, upoen, under and across the “Constmction Fasement Area,” as
described on Attachment I hereto, for the purposes identified herein, for the benefit of the

TENANT Parties and the Property.

2 Maintenance of Construction Easement Area. TENANT shall maintain the
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Construction Completion Date, defined as the date jdentified in Section 9.C. of the Lease
Agreement (the “Construction Completion Date”™). Any extension of the Construction
Completion Date under the Lease Agreement shall automatically extend this Construction
Easement. Termination of the Lease Agreement for Tenant’s failure to satisfy the Conditions n

Section 9.B. or C., and Exhibit © of the Lease Agreement, shall autormatically terminate this



Construction Easement. The Events of Default and Termination Default, and remedies therefor,
shall be the same as in the Lease Agreement, and the vacation provisions of Section 9.B and C.
of the Lease Agreement shall apply.

6. Rent. The consideration for this Construction Easement shall be the Rent pad
pursuant to Sec. B of the Lease Agreement.

7. City Responsibilities. This Construction Easement iS subject to a reservation by the

CITY of an easement over the area of the Roadway, as described in Exhibit H to the Lease
Agreement, for planning and construction of the Roadway, and for the period of time necessary
for the planning and construction of the Roadway. CITY and TENANT shall coordinate their
planning the construction activities to conflict as little as possible, with their respective activities.

8. Public Access. The TENANT’s use of the Constraction Easement Area shall be
subject to the reservation contained Section 76 of the Lease Agreement (“Public Easement”),
provided, however, that the TENANT shall have the right to close fo the public, the Public
Easement from time to time, when construction activities pose a danger to general public access
to or use of the Public Easement. Subject to the limitations. contained in this paragraph,
TENANT may enclose the Construction Easement Area, and may control access to the
Construction Easement Area by gates or otherwise, to manage construction activities and prevent
access to the public.

9. Environmental Conditions. The environmental compliance and obligations of the

CITY and TENANT for the Construction Easement Area shall be the same as identified in
Section 28 of the Lease Agreement.

10. Nopinterference. CITY agrees that it shall not do anything to interfere with the use of

the Construction Easement Area by TENANT parties. CITY shall not alter the surface or
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the Construction Fasement Area by TENANT Parties. CITY shall not alter the surface or



subsurface of the Construction Easement Area, nor remove or construct any improvements on
the Construction Easement Area, nor interfere with any construction activity on the Construction
Easement Area by the TENANT Parties, except as required to build the Roadway.

11. Miscellaneous. (a) all the terms of this Construction Easement, including the benefits
and burdens, shall run with the Jand and shall be binding upon and inure to the benefit of and be
enforceable by CITY and TENANT and their respective successors and assigns; (b) this
Construction Easement shall be construed and enforced in accordance with the laws of the State
of Wisconsin; (c) this Coﬁstruc‘iion Easement, and the agreements referenced herein, set forth the
entire understanding of the parties regarding the easement, and may not be changed except bya
written document executed and acknowledged by all parties to this Construction Easement
Agreement; (d) all attachments and exhibits referenced herein are incorporated herein by this
reference; (e) the Lease Agreement, 18 hereby incorporated by reference; (f) TENANT may not
assign its rights hereunder, except to the parties to whom the Lease Agreement may be assigned,
under the provisions of Section 18 of the Lease Agreement; (g) the parties hereto acknowledge
that the permitted uses granted hereunder satisfy all the same tests as identified in Section 7 of
the Lease Agreement; (b} the legal descriptions of the Construction Easement Area and Property
shall be modified by the parties herein at the same time as they are modified for the Lease
Agreement, by the execution of a new Attachment 1 hereto; (i) the TENANT takes the
Construction Easement Area subject to the existing liens and encumbrances identified on Exhibit
G of the Lease Agreement; (j) the indemnification agreements in the Lease Agreement shall also
apply to this Construction Easement; and (k) the insurance requirements in the Lease Agreement

shall also apply to this Construction Easement.
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12. Notices. All n

otices to any party to this Construction Easement shall be sent by

certified mail, postage prepaid, return receipt requested, addressed as follows:

To the CITY:

BOARD OF HARBOR COMMISSIONERS
2323 South Lincoln Memorial Drive
Milwaukee, WI 53207

Attention: Municipal Port Director

And to:

Commissioner of City Development
309 North Broadway
Milwaukee, WI53202

And to:

Commissioner of Department of Public Works
841 North Broadway
Milwaukee, W153202

And to:

TENANT

Either party may change its address for notice by written notice to the other party.

IN WITNESS WHEREOF, this Construction Easement Agreement has been executed as

of the date first written above.

In the Presence of:

CITY OF MILWAUKEE

Mayor

City Clerk
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BOARD OF HARBOR COMMISSIONERS
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809 North Broadway

Milwaukee, W1 53202

And to:

Commissioner of Department of Public Works
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Milwaukee, W1 53202

And to:

TENANT

Either party may change its address for notice by written notice to the other party.

N WITNESS WHEREOF, this Construction Easement Agreement has been executed as

of the date first written above.

In the Presence of: CITY OF MILWAUKEE

Mayor

City Clerk



COUNTERSIGNED:

e

City Comptroller
In the Presence of: BOARD OF HARBOR COMMISSIONERS
President
Secretary
In the Presence of: PIER WISCONSIN LTD.
President
ACKNOWLEDGEMENTS
STATE OF WISCONSIN )
MILWAUKEE COUNTY )
Personally came before me this day of . 2003, Jobn O. Norquist,

Mayor of the above-named municipal corporation, who by its authority and on its behalf
executed the foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Commission Expires:




COUNTERSIGNED:

e

City Comptroller
In the Presence of: BOARD OF HARBOR COMMISSIONERS
- ——— e ——
President
- —
Secretary
In the Presence oft PIER WISCONSIN LTD.
President
ACKNOWLEDGEMENTS
STATE OF WISCONSIN )
MILWAUKEE COUNTY )
Personally came before me this day of , 2003, John O. Norgquist,

Mayor of the sbove-named municipal corporation, who by its authority and on its behalf
executed the foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Commission Expires:




STATE OF WISCONSIN )}
MILWAUKEE COUNTY )

Personally came before me this day of , 2003, Ronald D. Leonhardt,
City Clerk of the above-named municipal corporation, who by its authority and on its behalf
executed the foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Commission Expires:

STATE OF WISCONSIN )
MILWAUKEE COUNTY )

. Personally came before me this day of , 2003, W. Martin Morics,
Comptroller of the above-named municipal corporation, who by its authority and om its behalf
executed the foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Commission Expires:

STATE OF WISCONSIN)
MILWAUKEE COUNTY )

Personally came before me this day of , 2003, and
, of the Board of Harbor Commmissioners, who by its authority and on
its behalf executed the foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Comrnission Expires:




STATE OF WISCONSIN )
MILWAUKEE COUNTY )

Personally came before me this day of , 2003, Ronald D. Leonhardt,
City Clerk of the above-named municipal corporation, who by its authority and on its behaif
executed the foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Commission Expires:

STATE OF WISCONSIN )
MILWAUKEE COUNTY )

- Personally came before me this day of , 2003, W. Martin Morics,
Comptroller of the above-named municipal corporation, who by its authority and on its behalf
executed the foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Commission Expires:

STATE OF WISCONSIN )
MILWAUKEE COUNTY )

Personally came before me this day of , 2003, and
, of the Board of Harbor Commissioners, who by its authority and on
its behalf executed the foregoing instrument and acknowledged the same.

Notary Public, State of Wi SCOTSin
My Commission Expires:




STATE OF WISCONSIN )
MILWAUKEE COUNTY )

Personally came before me this day of , 2003, s
of Pier Wisconsin Ltd., who by its authority and on its behalf executed the
foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Commission Expires:

This Agreement was approved as to
form and execution this day
of , 2003,

Special Deputy City Attomey



PN

STATE OF WISCONSIN )
MILWAUKEE COUNTY )

Personally came before me this day of , 2003,
of Pier Wisconsin Lid., who b by its authority and on its behalf executed ?he
foregoing instrument and acknowledged the same.

Notary Public, State of Wisconsin
My Commission Expires:

This Agreement was approved as to
form and execution this day
of ., 2003.

Special Deputy City Attomney



ATTACHMENT 1 TO EXHIBIT D — CONSTRUCTION EASEMENT

Legal Description

[To be mutually agreed upon by the parties]
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EXHIBITE

HUMAN RESOURCE REQUIREMENTS FOR THE PIER WISCONSIN PROJECT

1. Additton

A. The TENANT has voluntarily agreed to develop an outreach program to enable
meaningful participation in construction of the Addition by Wisconsin businesses which are
operated by persons who are economically and socially disadvantaged and which meet the
certification criteria for Emerging Business Enterprises (“EBE”) established by the CITY (the
“TENANT Participation Program”). The TENANT Participation Program will strive to enhance
the capability and capacity of these EBE firms in their area of specialty while maintaining the
quality, safety, time and cost-effectiveness standards for the Addition.

1. The TENANT has identified the following areas of construction as targeted areas in
which special outreach efforts shall be undertaken to provide construction opportunities for EBE
firms:

Site Demolition
Bridge Demolition
Site Utilities
Rough Grading
Excavation and Earthwork
Landscaping and Site Concrete
Cable-Stayed Brnidge
Footings and Foundations
Masonry and Glass Block
Finish Carpentry and Millwork
Metal Studs and Drywall
Ceramic and Quarry Tile
Acoustical Ceilings
Painting
Plumbing
HVAC
Electrical

5. The TENANT through its Owner’s Representative and Construction Manager will utilize
the services available from the City’s Equal Opportunities Enterprise Program (“EOEF”) Office
to identify EBE firms available to perform work in the targeted areas of construction.

3 The TENANT through its Construction Manager will solicit the guidance and input of
. the EQEP Office and local business community groups to assist EBE firms in successfully
performing portions of the construction, and to identify resources which may be necessary to

o~

permit such EBE firms to successfully complete their portions of the Addition.



EXHIBITE
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4. The TENANT shall at all times exercise good faith in implementing the TENANT
Participation Program. Good faith efforts are defined as the TENANT completing the following
activities: : .

a. Advertise in general circulation and trade association media, as well as in community
newspapers regarding contracting and subcontracting opportunities on the Addition.

b. Provide written notice to pertinent construction trade EBEs listed in the current Joint
Certification Program Directory, soliciting their services in sufficient time (at least 2 weeks) to
allow their businesses to participate effectively in the contract bidding process.

c. Provide interested EBEs and the City EOEP Office with adequate information about
Addition plans, specifications, and contract/subcontract requirements.

d. Negotiate with interested EBEs, not rejecting EBE bids as unqualified or too high
without sound reasons based on a thorough review of the bid submitted.

e. Maintain documentation to support the rejection of any EBE bid.

f Utilize the services available from City EOEP Office to identify EREs available to
perform the work.

g. Include in the Addition bid documents an explanation of TENANT desires for EBE
participation by the Joint Certification Program.

{I. Improvements

A. During the term of this Agreement, the TENANT shall utilize, or cause to be utilized,
Emerging Business Enterprises (“EBEs”), as defined in Chapter 360, Milwaukee Code of
Ordinances for a minimum of 18% of the total costs of constructing the Improvements and
maintaining the Park within the Park Easement Area.

B. Contract or subcontract amounts awarded to EBE suppliers, that do not manufacture
products they supply, may only be counted for up to 20% of the 18% EBE participation.

C. Whenever necessary to meet the obligations under this Agreement, the TENANT shall
facilitate, with the direct assistance of the CITY s EOEP Office, the following:

1. Joint Ventures, limited parterships or other business relationships intended to increase
EBEs’ areas of expertise, bonding capacity, credit lmts, etc.

2. Training Relationships.

3, Mentor/protégé agreements.
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II. Improvements

A. During the term of this Agreement, the TENANT shall utilize, or cause to be utilized,
Emerging Business Enterprises (“EBEs”), as defined in Chapter 360, Milwaukee Code of
Ordinances for a minimum of 18% of the total costs of constructing the Improvements and
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1. Joint Ventures, limited partnerships or other business relationships intended to increase
EBEs’ areas of expertise, bonding capacity, credit limnits, etc.

2. Training Relationships.

3. Mentor/protégé agreements.



D. The TENANT agrees to report 1o the Commissioner of City Development and the CITY’s
EOEP Office on TENANT’s utilization of EBEs in its activities related to the Improvements,
pursuant to Chapter 360 of the Milwaukee Code of Ordinances, each month, or such less
frequent basis agreed to by e CITY’s EOEP Office. After the construction phase of the
Improvements, TENANT only needs to report monthly if there are changes in the contract for or
provider of the maintenance work. Tn order to assist the CITY to monitor this ERE participation,
TENANT agrees to take the following steps:

1. Provide a list of all categories of work for the Improvements in the Park Easement Area,
with budget allowances, for which bids will be solicited and highlight those categories, based
upon the knowledge and experience of the TENANT's Construction Manager, which are
conducive to EBE participation prior to any bids being solicited or awarded.

2. Provide CITY’s EOEP Office with documentation supporting efforts extended to solicit
bids from EBEs. Upon request, the TENANT shall make information related to EBE bids
available to CITY’s EOEP Office.

E. Only EBEs that have been certified by the Joint Certification Program (*“JCP™) under the
inter-agency agreement entered into by the CITY, the Milwaukee Metropolitan Sewerage
District, and Milwaukee County shall be counted towards the 18% requirement. The JCP
officers are located at 2323 N. Dr. Martin Luther King, Jr. Drive, Milwaukee, Wisconsin 53212,
JCP telephone number is 265-7680.

F. Modifications or waivers of the EBE participation requirement set forth herein shall only be
effective if agreed to by the CITY and the TENANT in writing. Any such modification or
waiver shall be made only on the basis of verified information that the existing, available,
certified EBEs in any particular trade area or level are insufficient to achieve the required
participation.

T11. Definitions

A. Emerging Business Enterprise is a «mall business concem that is owned, operated and
controlled by one or more disadvantaged individuals, as defined in Chapter 360 of the
Milwaukee Code of Ordinances. The disadvantaged individuals must have day-to-day
operational and managerial control, interest in capital, financial risks and earnings commensurate

with the percentage of their ownership. Emerging Business Enterprises are certified as such by
the Joint Certification Program:.

B. Joint Venture is an association of two o1 more persons or businesses to carry out a single

business enterprise for profit for which purpose they combine their property, capital efforts,
skills and/or knowledge.

1122-2003-540:67267



D. The TENANT agrees to report to the Commissioner of City Development and the CITY"s
EOEP Office on TENANT’s utilization of EBEs in its activities related to the Improvements,
pursuant to Chapter 360 of the Milwaukee Code of Ordinances, each month, or such less
frequent basis agreed to by the CITY’s EOEP Office. After the construction phase of the
Improvements, TENANT only needs to report monthly if there are changes in the contract for or

provider of the maintenance work. In order to assist the CITY to monitor this EBE participation,
TENANT agrees to take the following steps:

1. Provide a list of all categories of work for the Improvements in the Park Easement Area,
with budget allowances, for which bids will be solicited and highlight those categories, based
upon the knowledge and experience of the TENANT's Construction Manager, which are
conducive to EBE participation prior to any bids being solicited or awarded.

2. Provide CITY’s EOEP Office with documentation supporting efforts extended to solicit
bids from EBEs. Upon request, the TENANT shall make information related to EBE bids
available to CITY s EOEP Office.

E. Only EBEs that have been certified by the Joint Certification Program (“JCP”) under the
inter-agency agreement entered into by the CITY, the Milwaukee Metropolitan Sewerage
District, and Milwaukee County shall be counted towards the 18% requirement. The JCP
officers are located at 2323 N. Dr. Martin Luther King, Jr. Drive, Milwaukee, Wisconsin 53212,
JCP telephone number is 265-7680.

F. Modifications or waivers of the EBE participation requirement set forth herein shall onty be
effective if agreed to by the CITY and the TENANT in writing. Any such modification or
waiver shall be made only on the basis of verified information that the existing, available,
certified EBEs in any particular trade area or level are insufficient to achieve the required
participation.

TI1. Definitions

A. Emerging Business Enterprise is a small business concem that is owned, operated and
controlled by one or more disadvantaged individuals, as defined in Chapter 360 of the
Milwaukee Code of Ordinances. The disadvantaged individuals must have day-to-day
operational and managerial control, interest in capital, financial risks and earnings commensurate
with the percentage of their ownership. Emerging Business Enterprises are certified as such by
the Joint Certification Program.

B. Joint Venture is an association of two or more persons or businesses to carry out a single

business enterprise for profit for which purpose they combine their property, capital efforts,
skills and/or knowledge.
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EXHIBIT F

PERMITTED ENCUMBRANCES

Municipal and zoning ordinances
Recorded utility easements
Restrictions contained in Lake Bed Grants

Public Trust restrictions

1122-2003-540:68319
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EXHIBIT G

INSURANCE REQUIREMENTS

Summary of Insurance Coverage

Tvpe of Coverage Carrier Value

Commercial Package:
Coverage Includes: St. Paul Fire & Marine $1,000,000

TENANT office farniture
And equipment

Comprehensive &
General Liability
Auto

Umbrella Excess Liability $5,000,000

Limited Above-Ground

Pollution St. Paul Fire & Marine $1,000,000
Not For Profit

Organization Liability

(aka Director’s &

Officer’s Insurance) Chubb Insurance Co. $1,000,000

1122-2003-540:68320

Deduciible

$250

$10,000

$0

$0
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INSURANCE REQUIREMENTS

Summary of Insurance Coverage

Tvpe of Coverage Carrier Value

Commercial Package:
Coverage Includes: St. Paul Fire & Manne $1,000,000

TENANT office furniture
And equipment

Comprehensive &
General Liability

Auto

Umbrella Excess Liability $5,000,000

Limited Above-Ground :
Pollution St. Paul Fire & Marine $1,000,000

Not For Profit

Organization Liability

(aka Director’s &

Officer’s Insurance} Chubb Insurance Co. $1,000,000
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Deductible

$250

$10,000

30

30






ATTACHMENT L

Occupancy permit



Department of City Development

f
(414) 286-821

o
21

of Occupancy shall be posted in a conspicuous

This Certificate
on the premises, The certificate is issued sublect to any conditions listed balow,

niace in the building or structure., or

if this business is a convenience store, filling station, personal service es‘cabi"s‘%meﬂt or
restaurant, operation is prohibited between 12 midnight and Sa.m., m;ess i mq%ss .
obtained a 24-hour establishment license from the City of Mséwa&%ee,

Use is permitied in Lakefront Overiay district.

Gilbane Building Company
101 West Pleasant St
Suite 104

Milwaukee, W1 53212

(Clty of Milwaukee
Department of

o T . BTSN ATE 53
S City Development Yo et & & ég‘gééﬁg Lk E R @

Location: 30 . HARBOR DR lesued: July 12

issuad to:  Discovery World

Area: West building

Use: Cultural institution (Museum)

TRt COMGHT, With prondsior
oremises and dos

LDy

COUBANCY

2,2008  #708452

U s B4O0









ATTACHMENT N

Cerfificate of insurance coverages



Sent By: EBERT INS GROU
Rt S & GROUP . .
| eea 7i7 race; Aug-8-08 4:17Pi

RN N g}age 3/0

MUST ACCOMPANY EACEL CERTIFICATE

AEFIDAVIT OF “NO INTEREST”
OF INSURANCE ISSUED, INCLUDING NEW AND RENEWALS.
AFFIDAVIT
STATE OF WISCONSIN)
)
MILWAUKEE COUNTY)

Ctﬂr L A @m’zﬁ_ BEING FIRGT DULY SWORN, onoath
g is the agent of the \[301 [&[\ﬁ/ajwb @&UC,Q_ C@

deposes and says that he/she

urance or pendling C arvy) j:&
{rsurer, on the attached bond issued to M\fﬁl EU m L\

offi@l or employee of the City

or is receiving any premium,

Affiant further deposes and says thatno officer,
of Milwaukee has any interest, directly or indirectly,
commission, fez or other thing of value on account of the sale or furnishing of said -

insurance or bond.

SICNATURE (same as appears on insurance
certificate) '

Subscribed and sworn to before me

Notary Public, M Hwan KE%f)y{‘lﬁﬁq

My commission expires



ACORD. CERTIFICATE OF LIABILITY INSURANCE proh LB

DATE (MWDONYYYY)
08/30/08

PRODUCER
Ebert - Helling - Nortman

Ebert Insurance Group

<0875 Crossroads Circle #300

i ukesha WI 53186-4052

‘i -none: 262-717-7200 Fax:262-7117-7202

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
HOLDER, THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE NAIC #

MNEURED

Discaverg World, Ltd
Carol Dufket R
500 North Harbor Drive
Milwaukee Wi 53202

MERERA  Vigilant Insurance Company 20397
NSURER B: Acuity Insurance Company
MNEEERC
PEURER E:

COVERAGES

FOLICIES. AGESREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIME.

THE POLICIES OF INSURANCE LISTED BELOW HAVE SEEN ISSUED TO THE INSURED NAMED AROVE FORTHE POLICY PERICES INDICATED HOPWITHETANDING
ANY RECGUREMENT, TERM Of CONDITION OF ANY CONTRACT OR GTHER DOCUMENT WiTH RESEECT IO WHICH THIS CERTIFICATE 30 BE 1SSUED OR

WAY PERTAIN. THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN 1S SUBJECT 70 ALL THE TERMS, EXCLUBICNS AND CONDITIONS 0F SuH

LY;{( *r‘x.l‘s';L};E TYPE OF INSURANCE ' POLICY NUMBER P;}Dﬂi‘gg‘{mt‘fﬁlf%ﬁ T{?ﬁsﬂ@@?ﬁ“ﬁ“&'ﬁ“ LIMITS
| GENERAL LIABILITY EACH DCCURRENCE $1,000,000
a % | commRciaL sENERAL LiseiLiTY | 3584-50-35 05/05/06 | 05/01/07 |Ffuincs s siegence) 11,000,000
Vooans e | X | ooour MED EXP [Any cne person) |5 1.0, 800
PERSOMAL & ABW INJURY $1,000,000
GENERAL AGGREGATE §2,000,000
GEML AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMPIOP AGG | $ 2,000 000
Teaey [ 1FB% T e
AUTOMOBILE LIABILITY COMBINED SINGLE LiMeT 51,000,000
B ANY AUTO R40242 11/01/05 11/01/06 {Ea acidert) [ ’
AL DWHED: AUTOS BODILY INJURY 6
X | scHEDULED aUToS Par person)
| K | HIRED AUTOS BODILY IMJURY 5
X | NON-OWNED AJTOS {Far accidert)
] PROPERTY DAMAGE $
(Per azcident)
GARAGE LIABILITY AT ONLY - EAACCIDENT | ¢
LA e OTHER T EAACE 1§
AITS EriY: P
EXCESSIUMBRELLA LIABLITY EACH OCCURRENCE 35,000,000
2 X |ocoum ; CLAMS MADE | 7985-08-68 05/05/06 0B/01/07 | accrecars 15,000,000
$
[
| DEQUCTIBLE 5
| RETERTION $ $
WORKERS COMPENSATION AND X wé?{? LEGE'T% f Ur:lg
EMPLOYERS' LIABILITY PO
B Y PROPRIETORPARTEREKECLTIVE K40242 11/01/058 | 11/01/06 | £ sackaconent 500,000
CFFICERMMEMBER EXCLUDED? Ei. DISEASE - EA EMPLOYEE] § 500,000
if vos, Gesceibe und
SPECIAL PROVISIONS befow EL DISEASE - POLICYLIMIT |4 500,000
OTHER !
A | Property of Others 3584-50~35 05/05/06 | 05/01/07 825,000
A | Blanket Property 3584-50-35 05/05/08 | ons/01/07

DESCRIPTION OF GPERATIONS / LOCATIONS ¢ VELICLES 7 EXCLUSIONS ADDED BY ENOORSENENT  SPECIAL PROVISICNS

CERTIFICATE HOLDER

CANCELLATION

Ui Office of Charter Schools
Enders Hall-U% Milwaukee
Robert Kattman FPhD

2400 E. Hartford Avenue
Milwaukee WI 53211

SHOULD ANY OF THE ABOVE DESCHIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION
DATE THEREGF, THE ISBLING INSURSR WiLL EMBEAYVICR 7O MAL :1..‘;?,_” DAYE WRITTEN
ROTICE T THE CERTFICATE HULDER NAKES To THE LEFT, BUT FAILURE TO DG 50 SHALL
IPOSE NO OBLISATION OR LIABILITY OF ANY KiND UPON THE INSURER, T8 AGENTS OR

REPRESENTATIVES.
RPRESENTATIVE

ﬁw
4

ACORD 25 (2001/08)

RATION 1988




