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Tuly 15, 2005

To the Honorable
the Commeon Council
City of Milwaukee

Dear Council Members:

The attached report presents the results of our Audit of Contracts With Former
City Employees to determine whether they comply with City and Intermal Revenue
Service requirements. The IRS has extensive criteria for determining whether such
contracts should be considered employment contracts for payroll tax purposes. Improper
classification could result in IRS claims against the City for back payroll taxes and
penalties, and/or litigation over employment benefits.

The audit found no improper classification of workers. However, many of the
contracting arrangements reviewed did not contain standard contract language to protect
the City’s interests. The audit recommends procedural changes to the services
contracting process o ensure that all contracts are adequate to protect the City and that
sufficient documentation is on file i the event of a challenge to the worker’s status as a

contractor.

Audit findings and recommendations are more fully discussed in the Audit
Questions, Conclusions and Recommendations section of the report.

Appreciation 1s expressed for the cooperation extended to the auditors by the staff
of the City departments involved in this audit, and for the assistance provided by the
Office of the City Attorney and Department of Administration.

Sincerely,

Wl D) ot

W. MARTIN MORICS
Comptroller

Foom 404, City Hall, 200 East Wells Streel, Milwaukee, Wisconsin 53202-3567, Phone: (414) 2863321, Fax: (414) 286-3281
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I. Audit Scope and Objectives

The audit objective was to determine if contracts with former City employees meet
Internal Revenue Service (IRS) guidelines for the applicability of payroll taxes. The
review did not examine the process by which various City departments contracted for

services with former employees.

Employees are subject to withholding of taxes from their pay, confractors are not.
Former employees were reviewed rather than all contractors because workers continuing
to perform the same or very similar duties as a contractor that they did as an employee
present increased tax enforcement risks to the City. Should the IRS audit any of the
contractors and determine that their classification 1s incorrect; the City could be liable for
the employment taxes that it would have owed if the worker had been classified as an
employee. This audit included only City of Milwaukee contracts; it did not include
contracts issued by separate City entities such as RACM and HACM.

Individual vendors on the City’s Accounts Payable vendor master file, with payments in
2003 and 2004 and social security numbers on file (entities other than individuals use
employer identification numbers), were matched to the City’s Human Resources
Management System to find former employees. Seven former employees who had
received contract payments of $3,000 or more over the two years (payments ranged from
$3,100 to $61,900) were selected for this audit. Contracting departments were contacted
and appropriate staff interviewed to confirm the particulars of the contractor’s services
and to review available contract documents. The City departments involved are:
Assessor, City Attorney, Employee Relations, Port, and Public Works.

The audit addresses the following questions:

A. Are the former employees now working as contractors for the City
properly classified for payroll tax purposes?

B. Are the contractual arrangements adequate to protect the City’s interests?



Il1. Background

Former City employees are prohibited by the City’s Ethics Code from representing, for
compensation, persons before City departments, commissions, or boards related to their
former positions for a period of 12 months after employment ends. There is no
prohibition against contracting for services with a former employee.

For tax purposes, workers are either employees or contractors. There are some very
specific exceptions but they are not relevant to this audit. Employees are subject to
withholding of taxes on their pay by the employer, who is responsible for forwarding the
taxes to the state and federal taxing agencies. Contractors are not subject to withholding

and must make their own tax payments to the taxing agencies.

The IRS has extensive guidelines for determining whether such contracts should be
considered employment contracts for payroll tax purposes. Improper classification could
result in IRS claims against the City for back payroll taxes and penalties, and/or litigation
over employee benefits. Either the worker or the employer may request a review by the
IRS if they feel the classification is not correct.

The IRS or the worker can challenge the classification (Appendix 1). As the United
States Government Accountability Office (GAQO), formerly the Government Accounting
Office, reported in 1996 on Issues in Classifving Workers as Employees or Independent
Contractors (GAO/T-GGD-96-130):
“The common law rules for classifymg workers are unclear and subject to
conflicting interpretations.  Employers cannot be certain that their
classification decisions will withstand challenges by IRS, If not upheld,

they risk large retroactive tax assessments.”

Some of the conflicting interpretations arise from the competing objectives involved:
contract workers generally mean reduced costs for employers due to their lack of
employer-paid benefits; yet more contract workers also mean reduced tax collections
since IRS studies have shown that independent contractors historically have a
significantly lower rate of tax comphance than employees.

Should an employer’s classification of workers as contractors be challenged and found to
be incorrect, the employer is then subject to the back payroll taxes. In addition to the
back taxes, penaities may be imposed, depending on the particular situation. There is



substantial case law pertaining to sanctions and penalties for organizations that treat
workers as contractors for tax purposes but otherwise treat them as employees. The IRS
published a list of 20 questions (Appendix 2} to assist in determining whether a worker
was a contractor or an employee; however, there are no instructions on how to evaluate

the answers.

In 1989 and 1990 the IRS audited Microsoft’s use of contractors and determined that a
substantial number of workers had been incorrectly classified as contractors, After the
company changed its procedures to be in compliance with IRS guidelines, they were sued
by many of the former contractors to obtain benefits commensurate with employee status.
The cases were decided against the company. Afier this and several similar cases, the
IRS expanded its guidelines o advise that all factors of the work situation are evaluated,
with emphasis on the night to control the methods of work as being the dominant
criterion. The actual determination of status is stili a judgmental issue.

1H1. Audit Questions, Conclusions and Recommendations

A. Are the former City employees now working as contractors for the City properly
classified for payroll tax purposes?

All the contractors in our sample were found to be properly classified. Determination of
worker status 1s not a straightforward fitting of criteria fo an individual, but rather an
evaluation of the preponderance of the evidence relating to the work situation with no
single criterion determining the outcome.

This is not to say that they would withstand a challenge from the IRS due to inadequate
contractual arrangements, which is further discussed below,

B. Are the contractual arrangements adequate to protect the City’s interests?

Improvement in user department contract administration is needed to adequately protect
the City’s interests. The audit found a lack of consistency in the contracting documents
and a lack of consideration of potential conflicts with IRS guidelines for contract
workers. Also, not all departments contacted had a copy of their agreement with the
contractor in their files. The City is exposed to additional risks of litigation if contract
scope and terms are not clearly described and reviewed by the City Aftorney’s Office.



Many of the standard clauses in the Department of Administration’s (DOA) contract for
services (Appendix 3) were not present, exposing the City to potential litigation, We are
not aware of any pending legal disputes or prior adverse judgments against the City
arising from any of these contractual situations.

When DOA handles the contracting arrangements at the request of another department, it
uses a standard contract for services form which has been reviewed and approved by the
City Attomney’s Office. The audit found that departments that contracted directly without
using DOA’s services used a variety of contractual documents which varied greatly in
their scope, terms, and conditions.

From the review of the contracting arrangements and related requests for payment, the
audit concludes that more should be done to protect the City’s interests, and that this
increased protection could easily be achieved by requiring contracting departments to use
the existing DOA Contract for Services (Appendix 3).

Recommendation 1: The Department of Administration should advise City
departments to utilize the standard DOA Ceontract for Services whenever possible.
In cases where the standard contract cannot be utilized, departments should be instructed
to request the assistance of the City Attorney.

The standard DOA contract covers the following topics, which should be addressed in all
service contracts:

. Description of services to be provided,

. Scope of services,

* Time period when the services are to be provided,
s Total amount of the contract,

' Parties to the contract,

* Conditions of performance and compensation,

. Conditions of payment,

. Method of payment,

= Defense of lawsuits,

= Indemmnification required,

. Procedures for ending the contractual relationship (both for cause and for

convenience of the City),
" Changes to the contract,



= Records to be kept,

s Conflict of mterest,

] Prohibited discrimination,

. Audits and inspections,

. Compliance by the contractor with all federal, state, and local laws

pertaining to the work performed.

Recommendation 2: The Department of Administration should advise City
departments te use the IRS “20 questions list” to evaluate contracting
arrangements. If departments have any questions or concerns regarding the contracting,
they should consult the City Attorney.

Recommendation 3: The Department of Administration should advise City
departments to retain a copy of the contract in their files, and submit a copy to the
Comptroller’s Office to support invoices.

Additional nisks to the City were noted during the review of contractor payments. Not all
of the contractor invoices were complete in terms of identifying the specific services
rendered, or did not record the department’s approval. Incomplete or inaccurate invoices
could result m inaccurate, delayed, or erroneous payments. Clause IV of the DOA
standard contract specifies that payment will be made “upon receipt of a properly
submitted and approved invoice.”

Recommendation 4: The Department of Administration should advise City
department that contractor invoices must completely identify the services

performed, with an approving official’s signature certifying that the work was
performed in accordance with the contract.




Appendix 1

IRS form SS-8: Determination of Worker Status for Purposes of Federal
Employment Taxes and Income Tax Withholding




inati f
o Ssus Determination of Worker Status

ey Jome 20031 for Purposes of Federal Etppioym_ent Taxes OB No. 1545-0004
Beparers o e Treesiy and Income Tax Withholding
Name of firm {or person) for whom the worker performed services Worker's name

Firm's address nhclude street address, apl of sude no., city, state, and 2P coded Worker's address {inciude street address, apt. or suite no., city, state,
and ZiP code}

Trade nare Telephone number {inciude area code) Worker's soclal security number
Telephone number {inciude area code) Firm's employer identification number | Worker's empiloyer identification number {(f any)

i the worker is paid by & firm other than the one listed on this form for these services, enter the name, address, and employer identification number
of the payer.

important Information Needed To Process Your Request

We must have your permission 10 disclose your name and the information on this form and any attachments to other
parties involved with this request. Do we have your permission to disclose this information? |, | . .. Oves O ne
i you answered "No” or did not mark a box, we will not process your request and wili not issue a csetermma{lcﬂ

You must answer ALL items OR mark them "Unknown” or "Does not apply.” If you need more space, atfach another sheet.

A This form is being completed by [ rirm (] Worker; for services performed o
(beginning date) fending date}

B Explain your reasons} for filing this form {e.g., you received a bilt from the IRS, you believe you received a Form 1089 or Form W-2 erronecusly,
you are unable to get worker’s compensation benefits, you were audited or are being audited by the IRSL ... it

C  Total number of workers who performed or are performing the same or similar services .
D How did the worker obtain the job? 0] Anplication I Bid L] Employment Agency [] other (specify}
E  Attach copies of all supporting documentation (contracts, invoices, memos, Forms W2, Forms 1099, IRS closing agreements, IRS rulings. etc.).

in addition, please inform us of any current or past litigation concerning the worker's status. If no income reporting forms (Form 1099-MISC or
W-2) were furnished to the worker, enter the amount of income earned for the yearfs) at issue $

Describe the firm's business.

b Did the worker perform services for the firm before getting this position? . . . . . . . . . lves T wno [ wa
i "Yes, " what were the dates of the Prior ServICB? .o

J 1 the werk is dore under & written agreement between the firrn and the worker. attach a copy {preferably signed by both parties). Describe
the terms and conditions of the wWork BIBRGEMENT. L L

For Privacy Act and Paperwork Reduction Act Notice, see page 5. Cat. No. 161067 Form 5$5-8 (Rev, 6-2003)



Form $5-8 {Rev. 6-2003}

Page 2

Behavioral Control

1

12
13

What specific raining andior mnstruction is the worker given by the firm?

Who determings the methods by which the assignments are performed?
Who is the worker required 1o cantact if problems or complaints arise and who is responsible for their resolution? . ... ... ..eeea

Describe any meetings the worker is reqmred to attend and any penalties for not attending {e.q.. sales meetings, monthly meetings, staff

oY1 1 T =T =l S L e TR R T AR EEERTEARRARE
is the worker required to provide the services personally? . . . . . . . . . . . o 0 o 7 ves [ no
if substitutes or helpers are needed, who hires Them? ..
if the worker hires the substitutes or heipers, is approval required? . . . . . . . . « .« .+ . . . . 1 ves 1 nNeo
Y Es, " DY WNOIT T e oCllaeaooelssriieeiisasians

Who pays the substitUtes or DRIPEIST L. ol e
is the worker reimbursed if the worker pays the substitutes or helpers? . . . . . . . . . . .« . . . ] ves [ no
If "Yes,” by whonm?

EEXAI  Financial Control

List the supplies, eguipment, materials, and property provided by each party:
Thefirm ..o..ocooiiiiiiiieann

The worker
Other party
Does the worker iease equipment? e .. .

If "Yes,” what are the terms of the lease? (Attach a copy or exptaﬂatory statemem}

Specxfy which, if any, expenses are reimbursed by:

4 3= £ 2 T g s
L0 T2 Y v LS LR ST R LR L PR TP P EERE L P TR
Type of pay the worker receives: £l Safary [} Commission O Hourly Wage [} Piece Work

{1 Lump Sum T et S SO U

If type of pay is commission, ang the firm guarantees a minimum amount of pay, specify amount §
Is the worker aliowed a drawing account for advances? . . . . . . . . . . . oo 0 e [ ves ™ mo
B Ve, NOW OFLBI T L ot e e e e e
Specify any restiCHONS. ettt e

Whom does the customer pay? . Lo
If worker, doas the worker pay the wotal amount (o me fi rm'? (7] ves

Does the firm carry worker's compensation insurance on the worker? N
What econamic ioss or financial risk, if any, can the worker incur beyond the normal !oss of salary (e g., ioss or damage of equipment,

T 02 1= TN = 1o A U U P

Formr S8-8 ey, 52000
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i 1eBl] Relationship of the Worker and Firm

1

10

Can the relationship be terminated by either party without incuring diability or penaly? . . . . . . . . . C ves O wNo
HUNG. BXPIBIN YOUr QUSWETL Lo it e e e e e nne
Does the worker perform similar services forothers? . . . . . . . . . . . . . o o0 Dl ves [ ne
If "Yes,” is the worker required to get approval from the firm? . . | oo O ves OO ne
Describe any agreements grohibiting competition between the worker and me ﬁrm whgle the worker is performing services or during any later
period. Adach any available doCUmentation.

Is the worker a member of a union? . | e oo Eives Owe
What type of advertising. i any. does the wcrker do {r, g.. a business listing in a dlrectory busmess cards, etc.}? Provide copies, i applicable.

For Service Providers or Salespersons—Complete this part if the worker provided a service directly (o

customers of is a salesperson.

-~ ot B

10
11

12

13

What are the worker's responsibilities in SolCIIRG New CUSIOMBIS T L e

Describe any reporting requirements pertaining to the leads.
What terms and conditions of sale, if any, are required by the firm? . e
Are orders submitted to and subject to approval by the firrn? . . . . . . . . . _ . _ . ., ves [ nNo
Who determines the wWorkKer S LermBONY T e e
Did the worker pay for the privilege of serving customers on the route or in the territory? . . ., . . . . . 3 ves [J no
HoYes, whom gl the WORReE DAY
If "Yes,” how much did the worker pay? . . | B

Where does the worker seil the product (e.g.. in a heme reaa:! estabhshmem eic. }’? _______________________________________________________

List the product and/or services distributed by the worker (e.g.. meat, vegetables, fruit, bakery products, beverages, or taundry of dry cleaning

services). If more than one type of product andfor service is distributed, specify the principal one. ...
Does the worker sell life insurance full time? C e e e s s O ves o ae
Does the worker selt other types of insurance for the frfm'f“ ... . .. . .. Hves I ne

¥ "Yes,” enter the percentage of the worker's total working time spent in seihng other types of insurance. . . . . .....%
# the worker solicits orders from wholesalers, retalers, contractors, or operators of hotels, restaurants, or other simmilar

establishments, erder the percentage of the worker’'s time spent in the solicitation. . . o, -
Is the merchandise purchased by the customers for resale oF use in their business operatmrs'? oo oo s ves O no
Describe the merchandise and state whether it is equipment installed on the CUSTOMErs’ PremiSeS. ... ..ot

Signature (see page 4)

Under penalties of pegury. | deciare that | have examined tis request, iciuding accompanying GoCUMENts, and 1o the hest of my krowledge and beliel, the facts
presented are rue, comect, and complete,

Signature » Title » Date »

fType o (At name below)

Form S5-8 Rev. 5-2003}
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General Instructions

Section references are to the Internal Revenue Code uniess
otherwise noted.

Purpose

Firms and workers file Form 55-8 to request a determination
of the status of a worker for purposeas of Federal
empicyment taxes and income tax withholding,

A Form $S-8 determination may be requested only in
order to resoive Federal tax matters. if Form SS-8 is
submitted for a tax year for which the statute of limitations
on the tax return has expired, a determination letter will not
be issued. The statute of lirmtations expires 3 years from the
due date of the tax return or the date filed, whichever is later.

The IRS does not issue a determination letter for proposed
transactions or on hypothetical situations, We may, however,
issue an information letter when it is considerad appropriate.

Definition

Firrn. For the purposes of this form, the term “firm” means
any individual, business enterprise, organization, state, or
other entity for which a worker has performed services. The
firm may or may not have paid the worker directly for these
services. If the firm was not responsible for payment for
services, be sure to enter the name, address, and
employer identification number of the payer on the first
page of Form 55-8 below the identifying information for
the firm and the worker.

The 55.-8 Determination Process

The IRS will acknowledge the receipt of your Form 55-8.
Because there are usually two {or more) parties who could be
affected by a determination of employment status, the IRS
atternpts to get information from all parties involved by
sending those parties blank Forms 55-8 for completion. The
case will be assigned to a technician who will review the
facts, apply the law, and render a decision. The technician
may ask for additional information from the requestor, from
other involved parties, or from third parties that could help
clarify the work relationship before rendering a decision. The
IRS will generally issue a formal determination to the firm or
payer {if that is a different entity), and will send a copy to the
worker. A determination letter applies only to a worker {or a
class of workers} requesting it, and the decision is binding on
the IRS. In certain cases, a formal determination will not be
issued. Instead, an information fetter may be issued.
Although an information letter is advisory only and is not
binding on the IRS, it may be used to assist the worker to
fulfill his or her Federal tax obligations.

Neither the $5-8 determination process nor the review of
any records in connection with the determination constitutes
an examination (audit} of any Federal tax return. ¥ the
peniods under consideration have previously been examined,
the $5-8 determination process will not constitute a
reexamination under IRS reopening procedures. Because this
is not an examination of any Federal tax return, the appesa!
rights available in connection with an examination do not
apply to an 5S-8 determination. However, i you disagree
with a determination and you have additional information
concerning the work relationship that you believe was not
previously considered, you may request that the determining
office reconsider the determination.

Completing Form S5-8

Answer all questons as completely as possible. Attach
additcnal sheets if you need more space. Provide
information for all years the worker provided services for the
firm. Determinations are based on the entire relationship
between the firm and the worker,

Additional copies of this form may be obtained by calling
1-800-829-4933 or from the IRS website at wwwirs.gov.

Fee
There is no fee for requesting an 55-8 determination letter.

Signature

Form 55-8 must be signed and dated by the taxpayer.
A stamped signature will not be accepted.

The person who signs for a corporation must be an officer
of the corporation who has personal knowledge of the facts.
if the corporation is a member of an affiliated group filing &
consolidated return, it must be signed by an officer of the
common parent of the group,

The person signing for a trust, partnership, or limited
liability company must be, respectively, a trustee, general
partner, or member-manager who has personal knowiedge of
the facts.

Where o File

Send the completed Form SS-8 to the address listed below
for the firm's location. However, for cases involving Federal
agencies, send Form $5-8 1o the Internal Revenue Service,
Attn: CC:CORPIT.C, Ben Franklin Station, PO, Box 7604,
Washington, DC 20044,

Firm's location: Send to:

Alaska, Arizona, Arkansas,
California, Colorado, Hawaii,
tfdahe, Hlinois, lowa, Kansas,
Minnesota, Missouri, Montana,
Nebraska, Nevada, New
Mexico, North Dakota,
Oklahoma, Oregon, South
Dakota, Texas, Utah,
Washington, Wisconsin,
Wyoming, American Samoa,
Guam, Puerto Rico, U.5. Virgin
Islands

Internal Revenue Service
$5-8 Determinations

PO. Box 630

Stop 631

Holisville, NY 11742-0630

Alabama, Connecticut,
Delaware, District of Columbia,
Flarida, Georgia, Indiana,
Kentucky, Louisiana, Maine,
Maryland, Massachusetts,
Michigan, Mississippi, New
Hampshire, New Jersey, New
York, North Carolina, Ohig,
Pennsylvania, Rhode istand,
South Caroling, Tennesses,
Vermont, Virginia, West Virginia,
all other locations not listed

Internal Revenue Service
$5-8 Determinations

40 Lakemont Road
Newport, VT 05855-1555

Instructions for Workers

If you are requesting a determination for more than one firm,
complete a separate Form $S5-8 for each firm.

Form 55-8 is not a claim for refund of social security
and Medicare taxes or Federal income tax
IR withholding.

If the IRS determines that you are an employee, you are
responsible for filing an amended return for any corrections
refated to this decision. A determination that a worker is an
employee does not necessarily reduce any current of prior
tax liabitity. For more information, call 1-800-829-1040.



Form 55-8 {Rev. §-2003)

Page B

Time for filing a claim for refund. Generally, you must file
your ciaim for a credit or refund within 3 years from the date
vour originat return was filed or within 2 years from the date
the tax was paid, whichever is later,

Filing Form 55-8 does not prevent the expiration of the
time in which a claim for a refund must be filed. If you are
concerned about a refund, and the statute of imitations for
filing a claim for refund for the year(s} at issue has not yet
expired, you should file Form 1040X, Amended U.S.
Individual Income Tax Return, to protect your statute of
limitations. File a separate Form 1040X for each year,

On the Form 1040X you file, do not complete lines 1
through 24 on the form. Write "Protective Claim” at the top
of the form. sign and date it. In addition, you should enter
the following statement in Part Il, Explanation of Changes to
Income, Deductions, and Credits: “Fited Form $5-8 with the
Internal Revenue Service Office in (Holtsville, NY; Newport,
VT or Washington, DC; as appropriate). By filing this
protective claim, | reserve the right to file a claim for any
refund that may be due after a determination of my
employment tax status has been completed.”

Filing Form $5-8 does not alter the requirement to timely
fite art income tax return. Do not delay filing your tax return
in anticipation of an answer to your 35-8 request. in
addition, if applicable, do not delay in responding to 2
request for payment while waiting for a determination of your
worker status.

Instructions for Firms

If a worker has requested a determination of his or her
status while working for you, you will receive a request from
the IRS to complete a Form 55-8. In cases of this type. the
IRS wusually gives each party an opportunity 1o present a
statement of the facts because any decision will affect the
employment tax status of the parties. Failure to respond to
this request will not prevent the 1RS from issuing a
determination Jetter based on the information he or she has
made available so that the worker may fulfill his or her
Federal tax obligations. However, the information that you
provide is extremely valuable in determining the status of the
worker,

if you are requesting a determination for a particular class
of worker, comptete the form for one individual who is
represeniative of the class of workers whose status is in
guestion. If you want a written determination for more than
cne class of workers, complete a separate Form $S-8 for
one worker from each class whose status is typical of that
class. A written determination for any worker will apply to
other warkers of the same class if the facts are not materially
different for these workers, Please provide a list of names
and addresses of all workers potentially affected by this
determination.

If you have a reasonable basis for not treating a worker as
an employee, you may be relieved from having to pay
employment taxes for that worker under section 530 of the
1978 Revenue Act. However, this relief provision cannot be

considered in conjunction with a Form $S$-8 determination
because the determination does not constitute an
examination of any tax return. For more information regarding
section 530 of the 1878 Revenue Act and to determine if you
qualify for retief under this section, you may visit the IRS
website at www.irs.gov.

Privacy Act and Paperwork Reduction Act Notice., We ask
for the information on this form to carry out the Internal
Revenue laws of the United States. This information will be
used to determine the employment status of the worker{s}
described on the form. Subtitie C, Employment Taxes, of the
internal Revenue Code imposes employment taxes on
wages. Sections 3127(d), 3308f), and 3401(c} and (d) and
the retated regulations define employee and employer for
purposes of employment taxes imposed under Subtitle C.
Section 6001 authorizes the IRS 1o request information
needed 10 determine if a worker(s} or firm is subject to these
taxes. Section 6108 requires you to provide your taxpayer
identification number. Neither workers nor firms are required
to request a status determination, but if you choose to do
50, you must provide the information requested on this form.
Faiture to provide the requested information may prevent us
from making a status determination. if any worker or the firm
has requested a status determination and you are being
asked to provide information for use in that determination,
you are not required to provide the requested information.
However, failure to provide such information will prevent the
IRS from considering it in making the status determination.
Providing false or fraudulent information may subject you to
penalties. Routine uses of this information include providing
it to the Department of Justice for use in civil and criminal
litigation, to the Sccial Security Administration for the
administration of social security programs, and to cities,
states, and the District of Columbiz for the administration of
their tax faws, We may also disclose this information to
Federai and state agencies to enforce Federal nontax
criminal laws and to combat terrorism. We may provide this
information to the affected worker(s) or the firm as part of
the status determination process.

You are not required to provide the information requested
on a form that is subject to the Paperwork Reduction Act
unless the form displays a valid OMB control number. Books
or records relating to a form or its instructions must be
retained as long as their contents may become material in
the administration of any Internal Revenue faw. Generally, tax
returns and return information are confidential, as required by
section 6703,

The time needed to complete and file this form wilt vary
depending on individual circumstances. The estimated
average time is: Recordkeeping, 22 hrs.; Learning about
the law or the form, 47 min.; and Preparing and sending
the form to the IRS, 1 hr, 11 min. If you have comments
concerning the accuracy of these time estimates or
suggestions for making this form simpler, we would be happy
to hear from you. You can write 1o the Tax Products
Coordinating Committee, Western Area Distribution Center,
Ranche Cordova, CA 95743-0001. Do not send the tax form
to this address. Instead, see Where To File on page 4.
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Summary of the 20 Common-Law Factors
That Distinguish Employees From
Independent Contractors

Workers are generally employees if they

» must comply with emrployer’s instructions about the work;
« receive training from or at the direction of the employer;

» provide services that are infegrated into the business;

= provide services that must be rendered personally;

» hire, supervise, and pay assistants for the employer;

« have a continuing working relationship with the employer;
+ must follow set hours of work;

« work full-time for an employer;

= must do their work on the emplover’s premises;

« must do their work in a sequence set by the employer;

« must subrnit regular reports to the employer;

= receive payments of regiiar amounts at set intervals;

« receive payments for business and/or traveling expenses;

= rely on the employer to furnish tools and material;

+ lack a major investment in resources for providing services;
« cannot make a profit or suffer s loss from the services;

« work for one emplover at a time;

« do not offer their services to the general public;

« ¢an be fired by the employer; or

« may quit work anytime without incurring Bability.

Source: Exhinit 4640-1, Internal Hevenue Manual 4600 (Employment Tax Procedures),

GAG/GGD-85-5% Estimates of the Tax Gap




Appendix 3

DOA’s sample Contract for Services

15
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CBP-4(Rev. 08/25/03)

For (DOA) BUSINESS OPERATIONS DIVISION USE ONLY

CONTRACT FOR SERVICES

PART I
VENDOR CONTRACT NO.
DEPARTMENT:
City of Milwankee PATE OF AWARD:
Department of Administration
Business Operafions Division
The provisions of this contract have been reviewed
and approved by the Office of the Citv Aznorney. REQUISITION NO.
N /Hﬁ\; i - § By '\]’ L\’ 1 7 1
r - J -u.} h — ot iwz} —
Distribution g "J ! JJ_‘:IE i li I,i _ QM‘;& in ] [ ‘tﬁ]
Original - Procurement En IR ,‘f Ty Lo i [ i v
ot _— /f ML a0 [
Services L, I !} i é ST Jj Lt S J o
Copy 1 - Contractor - ! % I‘ by J i ! 5 { [
Copy 2 - Comptrolier ;"Ll ?} A ] ] {Fi‘I {f,= i x | ;? §jJ )
Copy 3- Department i k £ Ij(}" j! ! JfJ f f f I] f gl ,ﬂj; }! _J_,f);l'
[F i o B e Vot B T e T F

SERVICE DESCRIPTION {General):

TIME OF PERFORMANCE:

TOTAL AMOUNT OF CONTRACT: Maximum Amount of C ompemati{}ﬁ Not to Exceed §

THIS AGREEMENT, entered into by and between {hereinafter referred to as the "CONTRACTOR™,
and the City of Milwaukee, 2 municipal corporation of the State of Wisconsin (hereinafter referred to 2s the "CITY",

Performance and schedules will be 2pproved by . of the City of Milwaukee,
The following constirate the Contraet documents, If there is a conflict or ambiguity, the Contract shall be soverned by
these listed documents in descending order of precedence.

4. This Contract for Services
5. Work may commence in accordance with the terrus and conditions of this Coniract
after the CONTRACTOR has executed the Confract, and ( 4} been notified in
o writing to commence the Performance of Services, or (b) received from the CITY an
original of the Contract that is complete and fully executed

WHEREAS, THE CONTRACTOR represents self as being capable, experienced and gualified fo
undertake and perform those certain services, as hereinafter sef forth, 25 are required in
accomplishing fulfiilment of the obligations under the terms and conditions of this Contract as an
independent entreprenevr and nof as an employee of the CTTY.

NOW, THEREFORE, the parties hereto do mutnally sgree as fullows:

RETENTION OF SERVICES, The CITY hereby agrees to engage the CONTRACTOR and the
CONTRACTOR hereby agrees to personaily perform, as ap independent contractor and not zs an employee of
the CITY, the servicas hereinafter set forth, all in accordance with the terms znd conditions of this Confract,
CONTRACTOR gzrees time is of the ;

A

cm o sot ol Ape Alimac - s -
ssence and will meet all deadlines and any schedul

o
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1L REQUIREMENTS. The CONTRACTOR is required to

A, do, perform, and carry outin 2 satisfactory, tirnely, and proper manner, the Services delineated

in this contract.
B. Comply with requirements listed with respect to reporting on progress of the services. additional
approvals required, and other matters relating o the performance of the services,

The provisions of thic confract hove becn approved by the Office of the Ciry Aftprney

C. Comply with time schedules and payment terms.

HI. SCOPE OF SERVICES. (To include specific duties and responsibilities, time schedules and deadlines,
compensation. terms, and approval requirements.)

CONTINUATION OF THIS CONTRACT BEYOND DECEMBER 31 OF ANY YEAR IS CONTINGENT UPON
THE APPROPRIATION QF SUFFICIENT FUNDS BY THE PROPER CITY OFFICIALS.

Iv. SPECIFIC CONDITIONS OF PAYMENT: Payment will be made fo the following schedules if completion is
satisfactory.

UPON RECEIPT OF A PROPERLY SUBMITTED AND APPROVED INVOICE, CONTRACTOR
SHALL BE COMPENSATED AT A RATE NOT TO EXCEED

THE CITY STRIVES TO MAKE TIMELY PAYMENT ON ALL INVOICES, PAYMENT TO THE
CONTRACTOR WILL BE DEEMED TIMELY IF THE PAYMENT IS MAILED, DELIVERED, OR
TRANSFERRED WITHIN 60 CALENDAR DAYS AFTER RECEIPT OF 4 PROPERLY
COMPLETED INVOICE OR RECEIPT AND ACCEPTANCE OF THE PROPERTY OR SERVICE
UNDER THE ORDER OR CONTRACT, WHICHEVER IS LATER. IF THE CITY DOES NOT MAKE
PAYMENT BY THE 60TH CALENDAR DAY, THE CITY SHALL PAY SIMPLE INTEREST
BEGINNING WITH THE 3157 CALENDAR DAY AT THE RATE OF ONE PERCENT {1%; PER
MONTH (UNLESS THE CITY DISPUTES THE AMOUNT OF THE INVOICE). REFERENCE
COMMON COUNCIL FILE NO. 900859 ADOPTED OCTOBER 16, 1990, PROVISIONS OF STATE
STATUTE 66.285 AND 66.286.

V. NOTICES: Any and all notices shall he in writing and deemed served upon depositing same with the United
States Postal Services as "Certified Mail, Return Receipt Requested”, addressed to the CONTRACTOR at:

and fo the CITY at:

(DOA) BUSINESS OPERATIONS DIVISION
200 EAST WELLS SUITE 601
MILWAUREE, WISCONSIN 33202

Attention: Ms. Chery! L. Oliva, City Purchasing Director

All other correspondence shall be addressed as above, bui may be sent "Regular Mail” and deemed
delivered upon receipt by the addressee.

.p""
ot
-

REPORTS

A, The CONTRACTOR agrees to submit reports as may be required by the CITY at such
times as may be seheduled for submittal, unless otherwise zgreed to in writing.
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Sample Contract Form

Contract and satisfactory performance of the services in accordance with the "work schedules™ set forth herein it will

XIIL

pay the amount or amounts as hereinafter set forth. In the event of a dispute as 1o the services performed or
the compensation to be paid, the decision of the City Purchasing Director or its designee shall prevail. The
conditions of payment are as follows: Compensation for services required under this Contract shall be
contingent upon each activity heing reviewed for approval by the CITY approving officer designated on page
1 and approved by them for payment (as referenced and stipulated on page 1. IV Specific Conditions of

Pavment).

DEFENSE OF SUITS. In case any action in court or proceeding before an administrative agency is brought
against the CITY or any of its officers, agents, or employees for the failure or neglect of the CONTRACTOR
in whole or in part to perform any of the covenants, acts, matters or things by this Contract undertaken, or
for tnjury or damage caused by the alleged negligence of the CONTRACTOR, its officers, agents or
employees, the CONTRACTOR shall indemnify and save harmless the CITY and its officers, agents and
employees from all losses, damages, costs, expenses, judgments, or decrees arising out of such action. The
CITY shall tender the defense of any claim or action at law or in equity to the CONTRACTOR or
CONTRACTOR's insurer, and upon such tender it shall be the duty of the CONTRACTOR and
CONTRACTOR's insurer to defend such claim or aciion without cost or expense to the CITY or its officers,
agents, or employees. The CONTRACTOR shall be solely responsible for the conduct and performance of the
services required under the terms and conditions of this Contract and for the results therefrom.

INDEMNIFICATION, Notwithstanding any references to the contrary in the contract documents,
CONTRACTOR assumes full liability for all of its acts in the performance of this contract: CONTRACTOR
will vave and indemnify and keep harmiess the City of Milwaukee against all liabilities. judgments, costs, and
expenses which may be claimed against the City in consequence of the granting of this contract to said
CONTRACTOR, or which may result from the carelessness or neglect of said CONTRACTOR, or the agents,
employees or workmen of said CONTRACTOR in any respect whatever. If judgment is recovered, whether
in suits of law or in equity, against the City by reason of the carelessness, negligence, or by acts of commission
of the CONTRACTOR, such persons, firms or corperations carrying out the provisions of the contract for
the CONTRACTOR, the CONTRACTOR assuimes full liability for such judgment not oniy as to the amount
of damages, but also the cost, attorneys fees or other expenses resulting therefrom.

REGULATIONS. Contractor agrees to comply with all of the requirements of all federal, state and iocal

laws related thereto.

TERMINATION OF CONTRACT FOR CAUSE. If, through any cause, the CONTRACTOR shall fail to
fulfill in tmely and proper manner its obligations under this Contract, or if the CONTRACTOR shail violate
any of the covenants, agreements, or stipulations of this Contract, the City Purchasing Director shall
thereapon have the right to terminate this Contract by giving written notice to the CONTRACTOR of such
termination and specifving fhe effective date thereof, at least five (5} days before the effective date of the
terminatien. In such event, all finished or unfinished documents, data, stadies, survevs, drawings, maps,
modeis, photographs, reports, or other materials related to the services prepared by the CONTRACTOR
under this Centract shall, at the option of the CITY, become the property of the CITY.

Notwithstanding the above, the CONTRACTOR shall not be relieved of lability fo the CITY for damages
sustained by the CITY by virtue of any breach of the CONTRACT by the CONTRACTOR, and the CITY
may withheid any payments to the CONTRACTOR for the purpose of set off until such time as the exact
amount of damages due to the CITY from the CONTRACTOR is determined.

TERMINATION FOR CONVENIENCE OF THE CITY. The CITY may terminate this Confract at any
time for any reason by giving at least ten {10} days’ notice in writing from the City Purchasing Director to the
CONTRACTOR. If the CONTRACTOR is terminated by the CITY as provided herein, the CONTRACTOR
will be paid an amount which bears the same ratio fo the total compensation as the services actually and
satisfactorily performed bear to the tetal services of the CONTRACTOR covered by this Contract, less
payments for such servieces as were previously made. Provided. however, that if less than sixty percent (60%)
of the services covered by this Contract have been performed upon the effective date of such termination the
CONTRALTOR shail be refmbursed (in addition to the above payment} for that portion of the actual out-of-
pocket expenses (not otherwise reiinbursed under the Contract) incurred by the CONTRACTOR during the
Contract period which are directly attributable to the uncompleted portion of the services covered by this
Contract. If this Contract is terminated due to the fault of the CONTRACTOR, Paragraph XTI hereof,

relative 1o termination, shali apply.
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XV,

XVL

XVIL

XV,

CHANGES. The City Purchasing Director may, from time to time, request changes in the scope of services
of the CONTRACTOR to be performed hereunder. Such changes, including any increase or decrease in the
amount of CONTRACTOR's compensation which are mutually agreed upon by and between the CITY and

the CONTRACTOR, shall be incorporated iv written amendiments to the Coniract.

PERSONNEL

A.  The CONTRACTOR represents that it has or will secure at its own expense ali personnel
required in perferming the services under this Contract. Such personnel shall not be

empioyees of or have any contractual relationship with the CITY.

All of the services required hereunder will be performed by the CONTRACTOR or under

B.
their supervision and all persenne! engaged in the work shall be fuliv gualified and shall be
authorized or permitied under state and local law to perform such services.

C. None of the work or services covered by this Contract shall be subcontracted without the

prior written approval of the City Purchasing Director. If any work or services is
subcontracted, it shall be specified by written contract or agreement and shall be subject to
each provisior of this Contract. The CONTRACTOR shall be as fully responsible to the
CITY for the acts and omissions of its subcontractors and of persons either directly or
Indirectly employed by it, as its for the acts and omissions of persons directly emploved by

them.

ASSIGNABILITY. The CONTRACTOR shall not assign any inferest in this Contract and shalil not
transfer any interest in same {(whether by assignment, novation or any other manner), without the prior

written consent of the City Purchasing Director. Provided, however that claims for money due or to become
due the CONTRACTOR from the CITY under this Contract may be assigned to 2 bank, frust company or
other financial institution without such approval. Notices of any such assignment or transfer shall be

furnished promptly to the City Purchasing Director.

RECORDS.

A. Establishment and Maintenance of Records. Records shall be maintained in accordance
with requirements preseribed by the CITY with respect to all matters covered by this
Contract. Except as otherwise authorized, these records shall be maintained for a period of
seven (7} vears affer receipt of the final payment under this Contract.

Documentation of Costs. All costs shall be supported by property executed payrolls, time
records, invoieces, contracts or vouchers, or other official documentation evidencing in
proper detail the nature and propriety of other sccounting decuments pertaining in whole or
in part to this Contract and shall be clearly identified and readily accessible,

REPORT AND INFORMATION. At such fimes and in such forms as the CITY mayv require, there shall be
furnished the City Purchasing Director such statements, records, reports, data, and information as the CITY

may request pertaining 1o matters covered by this Contract,

AUDITS AND INSPECTIONS. At any time during normal business hours and as often as the CITY, or if
federal or state grants or aids are involved, as the approprizie federal or state agency may deemn necessary,
there shall be made available to the CITY or such 2gency for examination all of its records with respect to zll
matiers covered by this Contract and CONTRACTOR shall permit the City or such agency and/or
representatives of the Compiroller General fo audit, examine, and make excerpts or transeripts from such
records, and to make audits of all contracts, invoices, materials, payrolls, records of personnel, conditions of

employment, and other data relating to all matters covered by this Confract.

FINDINGS CONFIDENTIAL. All of the reports, information, data, efe. prepared or sssembied by the
CONTRACTOR under this Contract are confidential and the CONTRACTOR agrees that thev shall not be
made available to any individual or organizatien, other than an appropriate ageney of the United States
Government, without the prior writien approval of the City Purchasing Director,
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XXIL CONFLICT OF INTEREST

A.  Interest in Contract. No officer, empiovee or agent of the CITY whe exercises any funetions
or responsibilities in connection with the carrving out of any services or requirements to
which this Contract pertains, shall have any personal interest, direct or indirect in this

Contract.

Interest of Other Local Public Officials. No member of the governing body of the locality

B.
and no other public official of such lecalify who exercises any fanctions or responsibilifies in
the review or approval of the carryving out of this Contract, shall have any personal interest,
direct ar indirect, in this Contract.

C. Interest of Contractor and Employees. The CONTRACTOR covenants that no person

described in Paragraph XXII, A and B above who presently exercises any functions or
responsibilities in connection with the Contraet has any personal financial interest, direct or
indirect, in this Contract. The CONTRACTOR further covenants that it presently has no
interest and shall nof acquire any interest, direct or indirect, which would conflict in any
manner or degree with the performance of ity services hereunder. The CONTRACTOR
further covenants that in the performance of this Contract no persoen having any conflicting
interest shall be emploved. An interest on the part of the CONTRACTOR or its emplovees
must be disclosed to the CITY. Provided, however, that this paragraph shall be interpreted
i such a manner so as not te unreasonably impede the statutory requirement that
maximum opportunity be provided for employment of and participation by residents of the

ared.

XXIIL DISCRIMINATION PROHIBITED

In all hiring or emplovment made possible by or resulting from this Contract there (1) will not be
any diserimination against any qualified employee or qualified applicant for employment because of
sex, race, religion, color, national erigin or ancestry, age, disability, lawful ssurce of income, marital
status or sexual orientation or familial status, and (2) affirmative action will be taken to ensure that
applicants are employed and that employees are freated during employment without regard to their
sex, race, religion, color, national origin or ancestry, age, disability, lawful source of income, marital
status or sexual orientation or familial status, as defined in Section 109-9 of the Milwaukee Code of

A.

Ordinances.

This requirement shall apply to but not be limited to the following: employment, upgrading,
demotion or transfer, recruitment or recruitment advertising, lay-off or termination, rates of pay or
other forms of compensation, and selection for fraining, including apprenticeship. There shall be
posted in conspicuous places available to employees and applicants for emplovment, notices reguired
or to be provided by federal or state agencies involved setting forth the provisions of the clause. All
solicitations or advertisements for employees shall state that all qualified applicants will receive
consideration for emplovment without regard to sex, race, religion, color, national origin or ancestry,
age, disability, lawful source of income, marital status or sexual orientation or familial status.

No person in the United States shall, on the ground of sex, race, relicion, color, national origin or
ancestry, age, disability, lawful source ¢of income, marital status or sexual orientation or familial
status, be excluded from participation in, be denied the benefits of, or be subject to diserimination
under any program or activily made possible by or resulting from this Contract. The CITY and sach
emplover will comply with all requirements imiposed by or pursuant to the regulations of the
appropriate federal agency effectuating Tile VI of the Civil Rights Act of 1964.

The CONTRACTOR will cause the foregoing provisions to be inserted in all subcontracis, if any,
for any work covered by this Contract so that suck provistons will be binding apon each
subcontractor, provided that the foregoing provisions shall not apply fo contracis or subconiracts for

standard commercial supplies or raw materials.

D). Contractor agrees that they will comgply with all applicable requirements of the Americans with
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XNXIV.

XXV,

XX VI

Disability Act of 1990, 42 U.S.C, 12101, et seq.

WORKER'S COMPENSATION INSURANCE. The CONTRACTOR. and all contractors, if any, shall
provide to the CITY an affidavit or other satisfactory proof which the CITY may require evidencing that the
CONTRACTOR and 2all subcontractors have obtained Worker's Compensation Insurance for all persons
performing any work or services under the Contract or subcontract as is required by the Worker's
Compensation Act of the State of Wisconsin. No payvments or disbursements under the Contract shail be

made if such proof has net been furnished.

WITHHOLDING OF SALARIES. If in the performance of this Contraci there is any underpayment of
salaries by the CONTRACTOR or by any subcontracter thereunder, the CITY shall withhold from the
CONTRACTOR out of payments due to it an amount sufficient to pay to employees underpaid the difference
between the salaries required hereby to be paid and the salaries actually paid such emplovees for the iotal
number of hours worked. The amounts withheld shall be disbursed by the CITY for and on account of the

CONTRACTOR or subcontractor, if any, to the respective employees to whom they are due.

CLAIMS AND DISPUTES PERTAINING TO SALARY RATES. Claims and disputes pertaining to salary
rates or to classifications of architects, draftsmen, technical engineers, and technicians, if any, performing
work under this Contract shall be prompily reported in writing by the CONTRACTOR to the CITY for the

latter's decision, which shall be final with respect thereto.

OTHER PROVISIONS.

Any and all information, plans, reports and conclusions derived or developed as a
consequence or result of this Contract may be ufilized by the City in such manner and

purpose as the CITY desires or determines without permission or approval of the
CONTRACTOR or compensation to the CONTRACTOR therefor other than herein

provided.

A.

B. The word "CONTRACTOR" means a person, or an entity, whether public or private, that
enters inte contract with the CITY, and whenever or wherever the word "CONTRACTOR"
appears in Part IT attached hereto, it means the same and is synoaymous with
TCONTRACTOR" as it appears in Part 1 of this Centract.

(. Both parties understand that the City is bound by the Wisconsin Public Records Law, and
as such all of the terms of this Agreement are subject to and conditioned on the provisions of
sec. 19.21, Wis, Stats., et seq. Contractor acknowledges that it is eblizated to cooperate with
the City in producing records which are subject to Wisconsin Public Records Law,

This contract consists of this Part I; hewever, whenever federal state assistance, aids or grants are used
in whole or in part for the procurement of the services herein before deseribed or used for the purposes set
forth in this centract, this Part ] is subject te the provigsions of Part I hereof applicable and in such event,
Part If is specifically made a part of this contract as though set forth herein in full, Part 1l is applicable (and

attached) not applicable X,

IN WITNESS WHEREOQF, the CONTRACTOR and the CITY have caused this Contract 1o be executed for and on
their respective behalfl as of the dates hereinafier set forth.




Page 8 of 8

Her Federal Tax ID

Phone:

Date: o

Fax:

By »

Title:

Date:

Wiiness: 3

PLEASE NOTE! CORPORATIONS MUST COMPLETE THE STATEMENT BELOW, I

Title:

{(Note: Someone other than the individual who executed this Contract must certify the followingh:

CERTIFICATE RE: CORPORATION

certify that T am the of the above CONTRACTOR

PRINTIITLE

PRINT NAME
. who executed this Contract on behalf of the CONTRACTOR was

named herein; that

PRINT SIGN4TOR OF CONTRACTOR

then of said corporation, and in said capacity, duly signed said Contract for and

OFFICIAL CAPACITY OF SIGNATOR
on behalf of said corporation, being duly authorized so fo do under its bylaws ot is authorized so to do by action of ifs

duly
constituted board, all of which is within the scope of its corporate powers.

Drated at this dayv of _ s

LOCATION

SIGNATURE



