
ACCESS AND LICENSE AGREEMENT 

 

 THIS ACCESS AND LICENSE AGREEMENT (this “Agreement”) is entered  
into this                day of                           , 2002 (the “Effect ive Date”), between the  

City o f Milwaukee, WI (the “Licensor”), and CityNet Te lecommunica t ions, Inc., a 
De laware corpora t ion author ized to do bus iness in the  State o f Wiscons in (the  
“Licensee”).  

  
 WHEREAS , the Licensor’s Common Counc il via Common Counc il Reso lut ion 

File  No. 001849 adopted October 18, 2001, has reso lved that the appropr ia te o ffic ia ls  
in Licensor’s Department of Administrat ion – Information & Techno logy 
Management Divis ion, the Department o f Pub lic Works – Infras tructure Services  

Divis ion, and  City Attorney’s  Office are  author ized  and  d irected  to negotiate with 
firms  interes ted in mak ing use  o f the  C ity’s  exist ing infras tructure  for the purpose o f 

provid ing broad band access to areas within the C ity o f Milwaukee; and  

 WHEREAS , Licensor has rece ived a request to use its infrastruc ture for the  
purpose o f provid ing broad band access to areas within the C ity o f Milwaukee as 

approved by the Commiss ioner o f Pub lic Works (“Commiss ioner”) from Licensee,  
specifica lly Licensee  has requested tha t Licensor grant the Licensee access to and a  

license to use, the sewer system ( inc lud ing san itary, storm and combined sewers or a 
combina tion thereo f) or such port ion(s) thereo f chosen by the Licensee from t ime to  
t ime in conjunc tion with the approva l o f Licensor (the “Sys tem”), for the purpose of 

ins ta lling, ma inta ining, operat ing and licens ing to third part ies for a fee, the use of 
dark (unlit) fiber op tic network and re la ted fac ilit ies and equipment, or such port ion 

thereo f chosen by Licensee from t ime to t ime in conjunc tion with the approva l from 
Licensor (the “Network”), in the S ystem; and  
 

 WHEREAS, the Licensor des ires to grant the Licensee such access and  
license; and 

 
 WHEREAS, the Licensor’s Common Counc il has via Common Counc il 
Reso lut ion F ile No. ________ adopted __________ author ized the proper C ity 

offic ia ls to enter into this Agreement for the purposes o f granting to Licensee such 
access and  license and  provid ing that  Licensor is ent it led to rece ive a  reasonab le fee,  

as provided here in, for such access and license ; and  
 
 WHEREAS, Licensee has autho r ized its Chie f Executive Officer to execute  

this Agreement on its beha lf.  
 

 NOW, THEREFORE,  in cons iderat ion o f the premises and for the good and  
va luab le cons iderat ion here ina fter se t forth, the part ies agree as fo llows:  
 

 Section 1. Grant of  Access  and License .   Subject to the terms  and  
cond it ions o f this Agreement, the Licensor hereby grants to the Licensee access to, 

and a license /permit to use, the Sys tem for the purposes o f insta lling, ma inta ining,  
operat ing and licens ing to third part ies for a fee the use o f the Network in the S ystem 
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(the  “Access  and License”).  The  Licensor fur ther grants to  the Licensee, a t a ll t imes  
dur ing the term o f this Agreement, a nonexc lus ive easement, subjec t to obta ining a ll 

required  permits, for  ingress and egress to  and  from the S ystem for the insta llat ion,  
ma intenance and operat ion o f the Network in the S ystem.  

 
 Section 2. License /Permit Fee .  Within thirty (30)  days  pr ior to the sta rt o f 
Licensee’s cons truct ion o f its Network, but  in no case  more  than 180 days a fter the  

Effect ive  Da te, Licensee sha ll pay to  Licensor $50,000.   The  init ia l $50,000 payment 
sha ll be cred ited aga ins t subsequent Fee payments.  For the purposes o f the sect ion,  

the te rm “construct ion” sha ll mean C ityNet’s commencement and d iligent  
continuation o f the necessa ry engineer ing, des ign and insta llat ion o f its Network and  
the necessa ry approved repa irs o f the S ystem.   Therea fter, the Licensee sha ll pay to  

the Licensor, on a quar ter ly bas is, a license/permit- fee (“Fee”) o f two and one ha lf 
percent (2½%) o f the “Gross Revenues” (as de fined b e low) rece ived by the Licensee  

from Licensee’s operat ion of the Network in the S ystem pursuant to this Agreement.   
Such Fee is compensat ion for the use o f the S ystem and is not a tax levied or  
collec ted on income within the meaning o f sec. 66.0611, Stats.  S uch payment sha ll 

be made within for ty-five (45) days after the exp irat ion o f each quarter at the  
Licensor’s  address spec ified in Sect ion 21 he reo f. For purposes o f this Sect ion,  

“Gross Revenues” of the License sha ll be any and a ll revenue, whether rece i ved in 
the form o f cash, credits, barter, trade, property or cons iderat ion o f any k ind or 
nature determined in accordance with genera lly accepted accounting pr inc ipa ls,  

derived  and  rece ived by the Licensee  from its  operat ion o f the  Network in the  
System. Gross Revenues inc lude, but are no t limited to, charges made by the  

Licensee for  use o f the  Network by other  persons or ent it ies.  Notwiths tand ing 
anything to the contra ry in this Sect ion, Gross Revenues sha ll not inc lude ( i)  any tax 
or fee imposed on users o f the Network by the Licensor or any other governmenta l 

author ity and co llec ted by the Licensee on beha lf o f such governmenta l ent ity;  
( ii) actua l bad debt, refunds or cred its, provided any such bad debt subsequently 

collec ted sha ll be inc luded in gross revenues in the per iod co llected.  In addition, 
CityNet shall, at its expense, c lean, videotape and repa ir, where necessary, (patch or  
reline) to Licenso r’s spec ifica t ions, those System segments into which the Network  

will be insta lled.  Twice annua lly in the  firs t two (2) years a fte r Network insta llat ion,  
CityNet sha ll c lean and inspect those port ions o f the S ystem conta ining the Network  

and sha ll each t ime supp ly Licensor with any updated GIS data result ing from 
CityNet’s inspect ion and cleaning records.  Therea fte r, CityNet agrees, at its cost, to 
perform such inspect ion and c leaning every thir ty-six (36)  months or more frequently 

as is reasonab ly necessary to ma inta in the flows within the System, in the judgment 
of the Licensor’s Commiss ioner o f Pub lic Works (“Commiss ioner”), and in 

consulta t ion with Licensee.   As part o f the Fee, Licensee sha ll a lso supp ly, free o f 
charge, to Licensor, for its exc lus ive use, two pa ir o f “dark” optica l fiber strands  
wherever  the Network is ins ta lled by Licensee in the C ity o f Milwaukee.  However,  

such optica l fibers sha ll be used only for governmenta l, non-commerc ia l use.  In 
addit ion, a t no cost to Licensor, Licensee sha ll connec t to its Network five (5)  

munic ipa l build ings  se lected by Licensor tha t are within a cumulat ive  maximum 
dis tance o f 1500 linear feet from Licensee’s Network for five build ings, beyond  
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which d is tance Licensor agrees to pay Licensee’s reasonab le insta lla t ion costs of 
connecting any munic ipa l build ing to the Network.  Licensee’s ob ligat ion he reunder  

does not inc lude connec ting the Network to the build ings’ inte rna l wir ing.  
 

 Section 3. Term.   
 

The Term o f this Agreement sha ll be twenty- four (24) consecutive years,  

commenc ing on the Effect ive Date.  Licensor sha ll have the r ight to re fuse any 
renewal o f this Agreement in the event of a breach o f a mate r ia l cond it ion o f the  

Agreement by Licensee if such breach has not been t ime ly cured  pursuant to the  
provis ions o f the Agreement.   
 Section 4. Licensee ’s  Use .   The  Licensee sha ll use  the Access and License  

for the purpose o f, insta lling, ma inta ining, operat ing and licens ing to third part ies for  
a fee the use o f the Network in the System and any uses inc identa l there to.  Any other  

use o f the  Network in the S ystem must be approved by the Commiss ioner.  The  
Licensee may, with the Licensor’s consent (but the Licensor sha ll not unreasonab ly 
withho ld, de lay or cond it ion its  consent), mod ify, a lter or  upgrade  the Network  

dur ing the Init ia l Term and any and a ll Renewal Terms, subject however, to the  
Licensee’s duties o f noninte rference in this Agreement. The Licensor reserves the  

r ight to make addit ions, dele t ions or mod ificat ions to the S ystem, subject to the  
Licensor’s  duties o f noninterference se t forth in Sect ion 16 hereo f and the Licensee’s  
r ights o f access and use o f the S ystem hereunder.  Licensee  further agrees to obta in 

such permits as required by law.  
 

 Section 5. Installation/Construct ion and Maintenance  Standards .    
 
 (a) The Licensee shall have the right, at its sole cost and expense, to install, maintain 

and operate the Network in the System. The Licensee’s installation of the Network shall be made 
according to plans and in accordance with terms and conditions approved by the Commissioner, 

which approval shall not be unreasonably withheld, delayed or conditioned.  In connection 
therewith, the Commissioner shall respond to the Licensee in writing with respect to any 
submittal of such plans or drawings after receipt thereof with any disapproval, objection or 

proposed modification within 45 days of said receipt, or such plans or drawings shall be deemed 
approved by the Licensor.  The Licensee shall, at is sole expense, put, keep and maintain the 

Network in good condition throughout the entire period of this Agreement; install and maintain 
the Network in accordance with standard good engineering practices; and conform, when 
applicable, with the National Electrical Safety Code and all other applicable Local, State and 

Federal laws or regulations.  At all reasonable times and following reasonable advance notice to 
the Licensee, the Licensee shall permit examination of the Network by any duly authorized 

representative of the Licensor.  Such advance notice shall be suspended at the time of 
emergencies when Licensor has the need to immediately inspect the Network and the System. 
 

 (b) Licensee shall be responsible for obtaining permits from the Licensor regarding 
traffic and right-of-way use during the period of installation/construction of the Network and 

shall provide at least three (3) days notice to the Commissioner prior to undertaking any work in 
the System. 
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 (c) All work by the Licensee shall be performed in compliance with applicable laws 

and ordinances as required by Licensor, including any and all permits required to permit work.  
The Licensee is not authorized to contract for or on behalf of the Licensor for work on, or the 

furnishing of materials to the System or any part thereof, and the Licensee shall pay any and all 
subcontractors, materialmen, mechanics and laborers promptly for any work performed or 
materials furnished at the instance of the Licensee on the System.  

 
 (d) The Network shall remain the exclusive property of the Licensee and the Licensee 

shall have the right to remove all or any portion of the Network at any time during the term of 
this Agreement, provided that the same does not otherwise interfere with the Licensor’s normal 
operations of the System. The Network shall be deemed personal property for purposes of this 

Agreement, regardless of whether any portion thereof is deemed real or perso nal property under 
applicable law, and subject to these provisions as set forth in Section 13 hereof.  Upon 

termination of this Agreement, Licensor shall retain the right to order Licensee to remove such 
facilities upon one hundred-eighty (180) days’ written notice to Licensee.  In removing the 
Network pursuant to this Section, the Licensee shall restore the System to substantially the same 

condition in which the System was prior to its use by the Licensee, normal wear and tear 
excepted, all at Licensee’s sole cost and expense. 

 
 (e) Licensee agrees to furnish Licensor with any and all proposed construction plans 
and “as builds” and also to submit such information to the Licensor’s Geographical Information 

System (“GIS”). 
 

 Section 6. Damage  to the  System by  the  Network.   I f the S ystem is  
damaged dur ing the term o f this Agreement as a result o f the insta llat ion,  
ma intenance  or operat ion o f the  Network, the Licensee sha ll, a t its  own expense,  

repair or  rebuild the S ystem in accordance  with p lans  approved  by the  Commiss ioner  
to substantia lly the cond it ion in which the Sys tem was immed ia te ly pr ior to such 

damage, or re imburse the Licensor for any cos ts incurred as  a result o f Licensor’s  
need to repa ir or rebuild the S ystem on an emergency bas is ( in which case, Licensor  
is  not required to contact  Licensee pr ior  to  under tak ing such emergency work),  

except with respect to normal wear and tear, damage caused by the negligence or 
willful misconduct o f the Licensor or any o f its emp loyees, agents or representat ives  

or mod ifica t ions to  the S ystem or such port ion the reo f subsequent to  the Licensee’s  
first use o f the Sys tem or such por t ion thereo f. Notwithstand ing the forego ing, the  
Licensee sha ll not be respons ib le for any damage caused or contr ibuted to by any 

other licensee or Licensor or other person or ent ity acquir ing r ights to use or occupy 
the  Sys tem d irect ly from Licensor.   However, Licensee sha ll be respons ib le for  

damages to the S ystem caused or contr ibuted to by third part ies under contrac t or 
other author ity with or provided by Licensee.  
 

  Section 6.1. Maintenance  of the  System.  Pr ior to  insta llat ion o f the  
Network, the Licensee will c lean, videotape and repair (patch or re line), where  

necessary, to the Licensor’s spec ificat ions, those  sewer segments into which the  
Network will be insta lled.  However, if a fter invest igat ion o f the cond it ion o f that  
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port ion o f the S ystem in which Licensee is cons ider ing ins ta lling its Network, 
Licensee determines, in its so le d iscre t ion, that the cond it ion o f that port ion o f the  

system is unsat is factory to Licensee, Licensee may e lect not to insta ll its Network in 
that  port ion o f the  system.  Licensee and Licensor may agree, but  are not ob liga ted, 

to share  the cost o f repa ir ing a sewer segment into which the Network may be  
ins ta lled if each party determines it is in its best inte rest to share such costs.  I f any 
part o f the S ystem must  be re located, rebuilt, abandoned, or  mod ified in any way, the  

Licensee sha ll be respons ib le for any and a ll costs assoc iated with changes to the  
Network.  This inc ludes the  engineer ing, des ign, cons truct ion, and re locat ion o f the  

Network.  The  work must be  done in a t ime ly manner.  The  scheduling o f the S ystem 
design and construc t ion sha ll not be adverse ly impacted by the des ign and  
construct ion of the Network mod ificat ions.  Twice annua lly in the firs t two (2) years  

afte r Network insta llat ion, Licensee sha ll c lean and inspect those port ions o f the  
System conta ining the Network and sha ll each t ime supp ly Licensor with the written 

report and the VHS for mat videotape of the inspect ion.  Therea fter, Licensee agrees,  
at its  cost, to perform such inspect ion and c leaning as provided for  in Sect ion 2  
above, in the judgment o f the Commiss ioner, and in consultat ion with Licensor.  

 
  Section 6.2. Emergency Mainte nance  of the  System.  If the Licensor  

determines that the S ystem must be jet- rodded, jet-sawed, or repaired through 
conventiona l open-cut methods, in an emergency s itua t ion, to restore normal flow 
cond it ions  to the S ystem,  the Licensor  is  no t respons ib le  fo r  any damage, inc lud ing 

consequentia l damages, caused to the Network and the S ystem by Licensor  
undertak ing such emergency maintenance work.  The Licensor will make every 

reasonab le attemp t to notify the Licensee of work that may impact the Network.  
Licensee agrees to immed ia te ly notify Licensor o f any b lockage or s tructura l fa ilure  
as determined or recognized by Licensee dur ing the operat ion o f the S ystem.  

Licensee sha ll ma inta in the capab ility to re spond to any emergency s itua t ion within 
four hours o f notificat ion from the Licensor.  

 
 
  Section 6.3. Excavation Notif ication.   The Licensee will be a member  

of “Diggers’ Hotline” notificat ion system.  This sys tem will be the exc lus ive  
mechanism used to notify the Licensee o f the Licensor’s  intent to excava te around  

the Network fac ilit ies.  
 
 Section 7. Access  to the  System.  The Licensor hereby grants to the  

Licensee, at a ll t imes dur ing the  term o f this Agreement, a nonexc lus ive easement for  
ingress and egress to and from the Sys tem for the purpose o f access in g the Network.  

The Licensee, at a ll t imes dur ing the te rm o f this Agreement,  sha ll have access  to the  
System and the  Network, on a  24-hour,  7-day per week bas is,  in orde r to  fie ld  test,  
ins ta ll, ma inta in and operate the Network subjec t to pr ior notificat ion to and approva l 

from the Commiss ioner.  Licensee will make jud ic ious use o f such access easement to  
minimize a d is rup tion o f tra ffic pursuant to app licab le permits issued by Licensor.  
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Section 8. Costs Associated with the  Licensee ’s  Use  of the System.   The  
Licensee sha ll be so le ly respons ib le for any costs incurred in secur ing the Network 

from the ft, vanda lism or any other damage, sub ject to the Commiss ioner’s approva l 
of the methods for secur ing the S ystem, and the Licensor sha ll have no respons ib ility 

for any such losses.  
 
Section 9. Governmental Approval Contingency.    

 
 (a) It is understood and agreed that the Licensee’s ability to use the System for the 

purposes provided in this Agreement is contingent upon its obtaining, before or after the 
execution date of this Agreement, all the certificates, permits, zoning, and other approvals that 
may be required by any federal, state, or local authorities and the failure of which to obtain 

would have a material adverse effect on the Licensee’s ability to opera te the Network in the 
System.  Licensor may cooperate with Licensee, at no expense to Licensor, in any and all such 

approval or exemption applications and related proceedings. Any structural analysis, radio 
frequency studies, surveys or engineering studies conducted by the Licensee with respect to its 
intended use of the System shall be solely at the Licensee’s expense.  Licensee agrees to furnish 

such information to Licensor upon Licensor’s request.  
 

 (b) The Licensee shall be and hereby is authorized to seek, apply for or otherwise 
request whatever zoning, land use, permitting or regulatory exemptions that may now or 
hereafter be available to the Licensee on account of the System being owned by the Licensor; 

provided, however, that the Licensor makes no representation or warranty herein as to the 
Licensee’s entitlement to any such exemption.  Licensor may cooperate with Licensee, at no 

expense to Licensor, in any and all such approval or exemption applications and related 
proceedings.  Licensee is solely responsible for the cost of obtaining any zoning, land use, 
permitting or regulatory exemptions. 

 
 (c) The Licensee’s use of the System is also contingent on the submission to the 

Licensor of documentation that the Licensee has met the insurance requirements of Section 12 
hereof, including a certificate of insurance signed by the insurance agent or other authorized 
representative of the company or companies named, as well as any properly executed 

endorsements, if applicable.  The said certificate of insurance shall provide that the subject 
insurance policy or policies shall not be canceled without thirty (30) days’ prior written notice to 

the Licensor.  Any self- insured retention must be declared to and approved by the Licensor.  
 
 Section 10. Telecommunications  Law Require ments  and Protection For 

Cable  Te levis ion Franchisee (s ).    
 

(a) The Licensee sha ll be bound by the requirements and standards  
conta ined in a ll Loca l, State and Federa l te lecommunica t ions laws and regulat ions,  
except those requirements and standards which are no t applicab le to the Licensee.   

The Licensor’s  grant under this Agreement is no t intended nor  should it be construed  
to be a grant o f a cab le  franchise  under  federa l or s tate  law or under C hapter  99, 

Milwaukee Code of Ord inances. F urther, Licensee sha ll on or be fo re January 31 st  of 
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each year, provide the Commiss ioner with a lis t of a ll te lecommunicat ion providers  
whom have been permit ted to use the Network.  

 
(b) Notwithstand ing any o the r provis ion here in, Licensee sha ll not itse lf use  

or author ize others to use Licensee’s Network for the transmiss ion o f Cable  
Te levis ion Service in vio lat ion o f any C ity ord inance or applicab le State  
author iza t ions.  If the Licensor determines that any Third Party Provider is us ing the  

Network in a manner tha t vio lates a City ord inance, rule or regulat ion or an 
applicab le state author iza t ion, Licensor sha ll not ify Licensee in writ ing, and Licensee  

agrees  to cooperate  fully with the  C ity in order to remedy the prob lem.  Licensee  
sha ll a lso inc lude the fo llowing paragraph in all agreements for the use o f the  
Network to which Licensee is a party:  

 
  Licensee agrees that  it sha ll not itse lf use or author ize others to use  

CityNet te lecommunica t ions fac ilit ies fo r the  transmiss ion o f cab le  te levis ion service  
or mult i-channe l video programming in vio la t ion o f any law o f the C ity o f 
Milwaukee.  Licensee understands and agrees that this paragraph is specifica lly 

intended for the benefit o f the C ity o f Milwaukee and its franchised d istr ibutor(s) o f 
cable  te levis ion service  and/or mult i-channe l video programming, and tha t sa id  

part ies have stand ing to obta in jud ic ia l enfo rcement o f this covenant.  Licensee  
fur the r agrees  that  the covenants  conta ined in this  paragraph sha ll be inc luded in any 
sub license  agreement or  ass ignment for the  use o f the  C ityNet te lecommunicat ions  

fac ilit ies which are the subject o f this license agreement.  
 

Section 11. Damages  and Inde mnity.   (a) The Licensee sha ll repa ir o r pay 
for a ll actua l damages done to Licensor’s property and improvements, or to  the  
improvements o f the Licensor’s tenants, caused by Licensee’s negligent acts.  

 
 (b) The Licensee agrees to indemnify, de fend, and ho ld harmless the  

Licensor and its e lec ted o ffic ia ls, o fficers, emp loyees, agents  and representat ives,  
from and aga inst any and a ll c la ims, costs, losses, expenses, demands, act ions, or 
causes o f act ion, inc lud ing reasonab le at torney’s fees and other costs and expenses o f 

lit igat ion,  which may be asser ted aga inst or  incurred by Licensor  or for which the  
Licensor may be liab le tha t ar ise from, are connected with, result from or are related  

to (i) any injury to or death of any natura l person, and ( ii) any damage to or 
destruc t ion of property, and which ar ise from the negligence, willfu l misconduc t or 
other fault of the Licensee,  emp loyees, agents, or subcontractors of the Licensee in 

the perfo rmance o f this  Agreement, and hydraulic  sewer flow reduction in the S ystem 
due to  the Network, except  those which ar ise so le ly from the negligence,  willful  

misconduct, or other fault o f the Licensor.  
 
 (c)( i)  The Licensee sha ll not p lace any Hazardous Mater ia ls in the S ystem, but  

if such mater ia ls are placed in the System by Licensee, Licensee sha ll be sole ly 
respons ib le for and will de fend, indemnify, and ho ld harmless the Licensor, its  

agents, and emp loyees harmless from and aga inst any and  a ll d irect  c la ims, costs  and  
liab ilit ies, inc lud ing reasonab le atto rneys’ fees and costs, ar is ing out of or in 
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connection with the c lean up or restorat ion o f the sewer sys tem assoc iated with the  
Licensee’s use of Hazardous Mater ia ls.  The indemnificat ion contemp lated by this  

paragraph spec ifica lly inc ludes costs incurred in connection with any inves t igat ion o f 
work required by any governmenta l author ity having jur isd ict ion.  “Hazardous  

Mater ia ls” means asbestos, petro leum produc ts, or any toxic or hazardous subs tance,  
waste, or ma ter ia ls as de fined in any federa l, state or loca l environmenta l or sa fety 
law or regulat ion inc lud ing, but not  limited to, Comprehens ive Environmenta l 

Response, Compensat ion, and Liab ility Ac t (“CERCLA”).  
 

 (c)( ii)  The Licensee sha ll de fend, indemnify, and ho ld harmless the Licensor,  
its o ffic ia ls, agents and emp loyees, from and aga inst any and a ll c la ims, ac t ions, suits  
or proceedings o f any k ind b rought aga inst sa id pa rt ies as  a r esult  o f the Licensee’s  

negligent use o f the r ight-of-way, the exerc ise by the Licensee o f its r ight under the  
License and Licensee’s operat ions  from any and a ll liab ility perta ining to  any 

environmenta l act ivit ies tha t result in the Licensor’s be ing in vio la t ion o f any State  
or Federal environmenta l rules  and  regulat ions  that are  caused by the negligent acts  
of the Licensee.  

 
 (d)  The obliga t ions o f this Sect ion 11 sha ll not app ly to any liab ility,  

cla ims, damages, lo sses or expenses, inc lud ing attorneys’  fees, ar is ing out o f bod ily 
injury to persons  or damage to  property caused by or  result ing from, in who le  or in 
part, the negligent act or omiss ion of the Licenso r, or the agents or emp loyees o f the  

Licensor.  Licensee  assumes  a ll respons ib ility fo r damage to its Network due  to the  
normal de ter iorat ion o f any sewer line in which it insta lls its fac ilit ies or equipment.  

 
 (e)  Licensee wa ives any and a ll c la ims, demands, causes  o f act ion and  
r ights it may asser t aga inst the Licensor on account o f any loss, damage or injury to  

the Network as a result o f any event or occurrence which is beyond the reasonab le  
contro l o f the Licensor.  

 
 (f)  The Licensor sha ll be liab le only fo r the cost o f repa ir to damaged  
port ions  o f the Network ar is ing from the negligence or willful misconduct o f the  

Licensor, its emp loyees, agents or contractors.  Notwithstand ing the above, ne ither  
the Licensor nor the Licensee sha ll be liab le to the other fo r ind irec t or consequentia l 

damages o f the o the r party inc lud ing, but no t limited  to,  any interruption o f service  
or for the loss o f any revenues result ing there from, whether caused by negligence o f 
eithe r party or no t. 

 
 (g)  All o f Licensee’s ob ligat ions hereunder survive the termination or  

exp ira t ion o f this Agreement.  
 

Section 12. Insurance .   

 
 (a) The Licensee shall, at its sole expense, take out and maintain during the term of 

this Agreement, a policy or policies of commercial general liability insurance issued by a 
company licensed to do business in the State o f Wiscons in and having a financial strength or 
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net worth comparable to those carriers having a rating by Best in its “A” range of classification, 
which insurance shall protect the Licensee, the Licensor, and the Licensor’s officials, officers, 

employees and agents from claims which may arise from operations under this Agreement, 
whether such operations are by the Licensee, its officials, officers, directors, employees and 

agents, or any subcontractors of the Licensee.  This liability insurance shall include, but not be 
limited to, protections against claims arising from bodily and personal injury and damage to 
property resulting from the Licensee’s use of the System and Network.  Insurance issued by a 

company described above shall protect the Licensor and the Licensee from and aga inst any and 
all claims, injury or damage to persons or property, both real and personal, caused by the 

installation/construction, maintenance or operation of any aspect of the Network.  Such insurance 
shall include coverage for bodily injury or property damage of not less than $1,000,000 per 
occurrence and $3,000,000 in the aggregate. The Licensee’s policy or policies described above 

shall also include automobile insurance coverage for property damage and bodily injury with 
limits of not less than $3,000,000 per occurrence and $5,000,000 in the aggregate. In addition to 

the foregoing requirements, the insurance required hereunder shall be subject to the following:  
 

(1) The policy or polic ies sha ll cover persona l injury as we ll as  

bodily injury.  
 

(2) Broad Form proper ty damage liab ility sha ll be a fforded.  
 

(3) The Licenso r, its o fficers, agents and emp loyees, sha ll be named  

as an add it iona l insured on the po licy.  
 

(4) The po licy or an endorsement thereto sha ll sta te that the  coverage  
is pr imary insurance and that no other insurance e ffected by the  
Licensor will be ca lled upon to contr ibute to a loss under this  

coverage.  
 

(5) Licensee agrees to ma inta in continuous uninterrupted insurance  
coverage, in at least the  amounts required, fo r the durat ion o f this  
License.  The po licy o r an endorsement thereto sha ll sta te that the  

policy sha ll not be cance led without the insurer provid ing thirty 
(30) days pr ior written no tice o f such cance llat ion to the  

Licensor.  I f the Licensor sha ll rece ive such notice o f 
cance lla t ion, the Licenso r may terminate this Agreement as  
provided in Sect ion 13 hereo f.  

 
 (b) It shall be the obligation of both parties to notify the other promptly of any 

pending or threatened litigation that would be likely to affect the Licensee’s insurance cove rage. 
 
 (c) Prior to commencement of any work pursuant to this Agreement, Licensee shall 

file with Licensor the required original certificate(s) of insurance with endorsements, which shall 
state the following: 
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 1. the policy number; name of insurance company; name and address of the agent or 
authorized representative; name and address of insured; project name; policy expiration date; and 

specific coverage amounts; 
 

 2. that the Licensor shall receive thirty (30) days’ prior notice of cancellation;  
 
 3. that Licensee’s Commercial General Liability insurance policy is primary as 

respects any other valid or collectible insurance that the Licensor may possess, including any 
self- insured retentions the Licensor may have; and any other insurance the Licensor does possess 

shall be considered excess insurance only and shall not be required to contribute with this 
insurance; and 
 

 4. that Licensee’s Commercial General Liability insurance policy waives any right 
of recovery the insurance company may have against the Licensor. 

 
 Section 13. Termination.   
 

 (a) Except as otherwise provided in this Agreement, this Agreement may be 
terminated by the terminating party described below upon sixty (60) days prior written notice to 

the other party as follows: (i) by Licensor if Licensee has not made the timely payment of the 
amount required under Section 2, (ii) by either party upon a default of any material covenant or 
term hereof by the other party, which default is not cured within thirty (30) days after receipt of 

written notice of default to the other party (without, however, limiting any other rights of the 
parties pursuant to any other provision hereof); provided, however, that if such default is capable 

of being cured, but not within such 30-day period, this Agreement may not be terminated so long 
as the defaulting party commences appropriate curative action within such period and thereafter 
diligently prosecutes such cure to completion as promptly as possible; (iii) by the Licensee if it is 

unable to obtain or maintain any license, permit or other governmental approval necessary for 
the installation/construction, maintenance or operation of the Network in the System; (iv) by the 

Licensee if the System or the Network is or becomes unacceptable under the Licensee’s system 
design, interference standards, engineering specifications or usage patterns applicable to the 
Network; (v) by the Licensor if, under relevant building, structural or engineering codes or 

standards applicable to the Network, the Network is structurally unsound (provided, however, 
that this Agreement shall not terminate if the Licensee repairs, refurbishes or otherwise remedies 

the Network within such 60-day notice period so that the structurally unsound condition no 
longer exists); (vi) by the Licensor, if Licensee loses any license required to provide the specified 
service; (vii) by the Licensor, if Licensor discontinues or abandons use of the System; (viii) by 

the Licensor, if the Licensor determines that continued use of the Network causes danger to 
public health or safety; (ix) by the Licensor, if the Licensor determines that the System becomes 

unsuitable for the Licensee’s use; and (x) by a court order.  The foregoing shall not be deemed to 
lengthen the period applicable to the Licensor’s right to terminate this Agreement for 
interference by the Licensee as set forth in Section 15 hereof, or as provided in Section 12 

hereof. 
 

 (b) Unless the Licensor and the Licensee shall otherwise agree, upon termination of 
this Agreement pursuant to Sections 12, 13, 15, or expiration, or otherwise, the Licensee shall 



 11 

have the right to remove the Network from the System within ninety (90) days after the date of 
termination upon the written consent of Licensor which consent will not be unreasonably 

withheld, subject to the Commissioner’s approval of additional time for removal.  In removing 
the Network pursuant to this Section, the Licensee shall restore the System to substantially the 

same condition in which the System was prior to its use by the Licensee, normal wear and tear 
excepted, all at the Licensee’s sole cost and expense.  
 

 (c) Notice of any party’s exercise of its right to terminate under this Section 13 shall 
be given to the other party in writing in accordance with Section 21 hereof.  

 
 Section 14. Temporary Inte rruptions  of Service .   If the Licensor reasonab ly 
and in good fa ith determines under applicab le standards, spec ifica t ions or other  

requirements re la t ing to pub ic hea lth, we lfare or sa fe ty that continued operat ion o f 
the Network in the S ystem would cause or contr ibute to an immed iate threa t to pub lic  

hea lth, we lfare  or sa fety, the  Licensor  may, without pr ior  no tice to the  Licensee,  
inte rrupt operat ion o f the Network in the S ystem or may order the Licensee to  
discontinue operat ion o f the Network in the S ystem.  Service sha ll be d iscontinued  

only for the pe r iod that the immed ia te threat exists.  I f pr ior notice is not given to the  
Licensee, the Licensor sha ll not ify the Licensee as soon as possib le a fte r the  

Licensor’s ac t ion and give the Licensor’s reason for tak ing the ac t ion. The Licensor  
sha ll no t be liab le to the Licensee or any other person or ent ity fo r any interruption in 
the Licensee’s service or interference with the Licensee’s operat ion o f the Network in 

the S ystem if the Licensor has acted in accorda nce with this Sect ion 14. This  
paragraph sha ll a lso app ly to any re loca t ion o f the  Sys tem, with pr ior notice  o f at  

leas t s ixty (60) days.  
 
 Section 15. Interference  with Licensor.    

 
(a) The Licensee sha ll not  operate  the Network  in the S ystem in a manner  

that  interferes with the operat ions  o f the S ystem by the  Licensor.  I f such interfe rence  
occurs, the Licensee sha ll, fo llowing written notice thereo f from the Licensor, take  
appropriate measures necessary to e limina te or correct such interference.  I f such  

inte rference canno t be e limina ted or corrected within 72 hours a fter rece iving the  
Licensor’s  written notice o f such interference, the Licensee sha ll immed ia te ly cease  

operat ing the component or components o f the Network in the System caus ing such 
inte rference and  sha ll no t reac t ivate opera t ion the reo f, except intermittent operat ion 
for the purpose o f tes t ing, until such interfe rence has been corrected or e liminated.  I f 

such inte rference continues to occur  thir ty (30) days a fte r the Licensee has rece ived  
the Licensor’s written notice, the Licensor may, at its option, terminate this  

Agreement immed iate ly upon written notice to the Licensee.  
 
(b) Whenever, a fter  the Licensee insta lls the  Network, if it is the Licensor’s  

good fa ith, reasonab le determina tion t ha t the Network is not loca ted as ind ica ted on 
as-built p lans provided to the Licensor by the Licensee, and the Network interferes  

with the Licensor’s reasonab le use o f the Licensor’s r ight -of-way, the Licensee sha ll 
immed iate ly take correc t ive act ions  approved in advance by the Commiss ioner, at the  
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Licensee’s so le expense, restor ing the surface as near ly as possib le to its pr ior  
cond it ion.  

 
(c) If the Network is at the locat ion ind ica ted on the as -built p lans provided  

to the Licensor by the Licensee and the Network inte rferes with the Licensor’s  
reasonab le use o f its r ight-of-way, the Licensor will provide written notice to the  
Licensee that re locat ion o f the Network is required and the Licensee sha ll re locate  

the Network within s ixty (60) days  o f notice  to  the  new loca t ion as approved in 
advance by the Licensor, a t the Licensee’s so le expense, res tor ing the  surface as  

near ly as poss ib le to its pr io r cond it ion; provided, however, if the re locat ion is not  
capable o f being completed within s ixty (60) days, Licensee sha ll be permitted  
addit iona l t ime so long as Licensee commences  e fforts  at re loca t ion within such s ixty 

(60) days and diligently at tempts complet ion as promptly as reasonab ly poss ib le.  
 

(d) Whenever, a fter the Licensee insta lls the Network, it is de te rmined that  
the Network is no t located as ind ica ted on as-built p lans provided to the Licensor by 
the Licensee, and the Network interferes with the reasonab le use o f the r ight -of-way 

by a ut ility franchised by the Licensor pr io r to execution o f this Lice nse, the  
Licensee sha ll immed iate ly re locate the Network to a locat ion within the route  

approved in advance by the Licensor.  None o f the re la ted costs sha ll be pa id by the  
Licensor.  The Licensee and the previous ly-franchised ut ility sha ll determine between 
themse lves who will pay the cost o f re locat ion and restora t ion o f the surface.  

 
(e) If the Network is at the locat ion ind ica ted on the as -built p lans provided  

to the Licensor by the Licensee and it is a lleged by a ut ility franchised by the  
Licensor pr ior to the execution of this License that the Network interferes with the  
previous ly- franchised ut ility’s use  o f the r ight-of-way,  the Licensee  sha ll make a  

good fa ith e ffort to negotia te with the previous ly- franchised ut ility to reso lve any 
conflict.  None o f the re la ted costs sha ll be pa id by the Licensor.  The Licensee and  

the previous ly- franchised ut ility sha ll determine between themse lves who will pay 
the cost o f re loca t ion and res torat ion o f the surface.  

 

(f)  If any road, street, sidewalk, passageway, f ire ala rm, e lectr ic light or 
power line, wate r line, storm dra in, sanitary sewer line, gas line, te lephone po le,  

te lephone line or other  ut ility, appurtenance or fac ility is p laced a long o r across the  
Network by any entity other than the Licensor,  and  the c onstruct ion requires the  
Licensee to re locate the Network, then that ent ity and the Licensee sha ll determine  

between themse lves who will pay the cost of re locat ion and the resto rat ion o f the  
surface.  None o f the re la ted costs sha ll be pa id by the Licensor .  

 
 Section 16. Interference  with Licensee .  The Licensor  agrees tha t it sha ll not  
conduc t its operat ions in the System so as to unreasonab ly interfere with the  

Licensee’s insta llat ion, ma intenance or operat ion o f the Network. The Licensor  
fur the r agrees tha t it  will require any other licensees or other  persons or ent it ies  

acquir ing r ights to use or occupy the System to provide to the Licensor the same  
assurances aga ins t inte rference required o f the Licensor pursuant to this  Agreement,  



 13 

so long as  such no tifica t ion does not mater ia lly interfere or  de lay the approva l o f any 
other  sewer  improvement program.   I f such interference is not  e liminated, the  

Licensee sha ll have the r ight to termina te this Agreement or seek appropr iate lega l 
and equitab le  re lie f inc lud ing, but  no t limited  to, injunctive re lie f enjo ining such 

inte rfer ing use generated by any such licensee or other person or ent ity or seek other 
redress with respect thereto.  However, Licensor may p lace or author ize the  
placement o f non- interfer ing ut ilit ies over, a long,  under,  or across  the S ys tem or  

Network.  Fur the r, as provided in Sec t ion 4, Licensor reserves  the r ight to make  
addit ions, de let ions or mod ificat ions to the Sys tem.  In which cases, any costs  

associa ted with Licensee’s need to re locate a ll or part o f the System sha ll be the  
respons ib ility o f Licensee.  
 

 Section 17. Network.  With respect to the Network to be insta lled/  
constructed by the Licensee in the Sys tem, the part ies hereby agree as fo llows:  

 
 (a) The parties hereby acknowledge that the date for commencement of 
installation/construction of the Network, the design for installation/construction of the Network 

and the process and timing of installation/construction of the Network shall be determined and 
directed by the Licensee upon approval by the Licensor and under its sole supervision (subject to 

the Licensor’s review of plans described in Section 5 hereof and the Licensee’s compliance with 
its installation/construction duties described therein). The Licensee shall likewise be entitled to 
select any contractors or subcontractors to conduct the installation/construction of the Network 

subject to the inspection and approval of appropriate personnel of Licensor.  
 

 (b) The Licensee shall maintain during the term of this Agreement the duty of 
maintenance and repair of the Network and the System, but Licensee’s obligation to maintain 
and repair the System shall be limited to such maintenance and repairs that are necessitated or 

caused by Licensee’s activities in the System.  In connection therewith, the Licensee shall have 
the duty of maintaining the Network in compliance with any and all applicable lighting, painting, 

marking or their requirements pertaining to the Network or similar facilities promulgated by 
Local, State or Federal agencies, or authorities having jurisdiction with respect thereto.  In the 
case of casualty or condemnation affecting the Network as described in Section 19 hereof, the 

Licensee’s rights with respect to this Agreement shall be as described in said Section 19 hereof.  
 

 Section 18. Ass ignment.  
 
 (a) The Licensee may assign this Agreement and any rights hereunder or sublicense 

all or part of the Network, at any time to the Licensee’s “Affiliates.” As used herein, “Affiliate” 
shall mean a parent or subsidiary of the Licensee, an entity that owns or controls, is owned or 

controlled by, or is under common ownership or control with the Licensee, or an entity which 
merges or is consolidated with the Licensee or which purchases a controlling interest in the 
ownership or assets of the Licensee.  As to other parties, this Agreement may not be sold, 

assigned, or transferred, or the Network sublicensed, without the written consent of the Licensor, 
which consent shall not to be unreasonably withheld, delayed or conditioned. Notwithsta nding 

the foregoing, the Licensee shall have the right, in its sole discretion, to license the use of the 
Network to other telecommunications and similar entities which in turn will provide 
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telecommunications and related services directly to commercial and residential end-user 
customers, except as provided in Section 10. The Licensor may require a non-“Affiliate” 

assignee or transferee to post with the Licensor security in the form of a cash deposit, letter of 
credit, or surety bond satisfactory in form and amount, which shall be fully refunded or 

otherwise released to the posting party upon termination of this Agreement (and, if applicable 
upon the timely removal of the Network pursuant to this Agreement), to the reasonable 
satisfaction of the Licensor.  This Agreement shall run with the System. This Agreement shall be 

binding upon and inure to the benefit of the parties, their respective successors, personal 
representatives and assigns.   

 
 (b) In the event of transfer or assignment permitted under this Sec tion 18, any 
transferee or assignee shall not be authorized to construct or operate its improvements in the 

System until the Licensor has approved appropriate installation/construction drawings or plans 
pertaining thereto in accordance with Section 5 hereof, which approval shall not be unreasonably 

withheld, delayed or conditioned, and provided further that the Licensor agrees that the timing 
procedure for review set forth in Section 5 shall apply to such drawings or plans submitted to the 
Licensor. 

 
 (c) In the event of any assignment by either party, the assigning or transferring party 

shall remain liable for all its obligations under this Agreement, unless:  (1) the other party 
consents to release, by written instrument, the assigning or transferring party from such 
obligations, and (2) the assignee or transferee shall have affirmatively assumed in writing all of 

the obligations of the assigning or transferring party under this Agreement.  
 

 (d) Notwithstanding anything to the contrary in this Agreement, if Licensee sells, 
transfers or assigns to its Affiliate, any of Licensee’s rights, benefits, interests, duties and 
obligations under this Agreement (including, without limitation, the right to receive any monies 

due hereunder), in whole or in part, such Affiliate of Licensee may collaterally assign all of its 
right, title and interest in and to this Agreement (including, without limitation, the right to 

receive any monies due thereunder) to any financial institution from which it has obtained 
financing (the “Lender”) or the Lender’s collateral agent.  Licensor agrees (a) not to cancel or 
terminate this Agreement except upon at least 30 days’ written notice to the Lender’s 

administrative agent and collateral agent and (b) that the Lender’s administrative agent and 
collateral agent shall be entitled to make any payment or otherwise perform any obligation or 

cure any default of the Affiliate of Licensee under this Agreement.  In the event that Licensee 
sells, transfers or assigns to its Affiliate, and such Affiliate collaterally assigns, any rights, 
benefits, interest, duties and obligation under this Agreement, the Licensor will receive notice of 

such event and all information it may need to comply with any notice requirements hereunder.” 
 

 Section 19. Condemnation and Casualty.  
 
 (a) In the event the whole of the System is taken by eminent domain, this Agreement 

shall terminate as of the date title to the System vests in the condemning authority.  In the event a 
portion of the System is taken by eminent domain so as to prohibit the Licensee’s installation, 

maintenance or operation of the Network in the System in a commercially reasonable manner, 
either party shall have the right to terminate this Agreement as of the date of title transfer, by 
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giving thirty (30) days’ written notice to the other party.  All damages, whether or not awarded 
as compensation for diminution in value of the System shall belong to the Licensor.  All 

damages, whether or not awarded as compensation for diminution in value of the Network sha ll 
belong to the Licensee. 

 
 (b) If at any time during the term of this Agreement all or substantially all of the 
Network shall be damaged and/or destroyed by fire or other casualty, then the Licensee may 

terminate this Agreement by providing written notice to the Licensor, which termination shall be 
effective as of the date of such notice, and whereupon the Licensee shall be entitled to collect all 

insurance proceeds payable on account thereof under policies of insurance maintained by the 
Licensee. 
 

 Section 20. Taxes . The Licensee sha ll pay any persona l property taxes  
assessed on, or  any por t ion o f such taxes att r ibutab le to, the Network loca ted in the  

System.  
 
 Section 21. Notices .  All notices he reunder  must be in writ ing and sha ll be  

deemed va lid ly give n if sent by cer t ified  mail,  return rece ipt  requested, by persona l 
delive ry aga inst rece ip t or by overnight de livery by a nat iona lly recognized carr ier,  

addressed as fo llows (or to any other address tha t the par ty to be notified may have  
designated to the sender by like notice) :  
 

If to Licensor, to : 
 

Commiss ion, Pub lic Works  
841 North Broadway, Room 516  
Milwaukee, WI 53202 

 
With a copy to : 

 
CityNet Te lecommunicat ions, Inc.  
8403 Colesville Road, 14 t h Floor 

Silver Spr ing, Maryland 20910 
Attention: Mark Perke ll, Genera l Counse l  

 
If to Licensee, to : 
 

 
 

 
 
 Section 22. Misce llaneous .    

 
 (a) Each party agrees to cooperate with the other in executing any documents 

(including a short form or Memorandum of Access and License) requested by a party to protect 
or confirm its rights under this Agreement.  Neither party shall record this Agreement in the 
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records of the appropriate governmental office, but may record, in lieu thereof, the 
aforementioned short form or Memorandum of Access and License.  

 
 (b) In addition to the obligations required to be performed hereunder by Licensor, 

Licensor agrees to perform such other acts, and to execute, acknowledge, and/or deliver 
subsequent to entering into this Agreement, such other instruments, documents, and rights-of-
way as Licensee may reasonably require in order to fully use and to perfect Licensor's grant of 

this access and license to use the System, Licensee shall bear the reasonable cost for preparation 
of such other instruments, documents and agreements.  

 
 (c) Each party agrees to furnish to the other, within thirty (30) days after request, 
such truthful estoppel information as the other party may reasonably request.  

 
 Section 23. Authority.  

 
 (a) Each of the individuals executing this Agreement on behalf of the Licensee or the 
Licensor represents to the other party that such individual is authorized to do so by requisite 

action of the party to this Agreement.  
 

 (b) The Licensor commits that (i) it has existing right to the System that is sufficient 
for the Licensee’s permitted use of the System; and (ii) the Licensee shall have the quiet 
enjoyment of the System, and the Licensee shall not be disturbed as long as the Licensee is not in 

default beyond any applicable grace or cure period.  
 

 (c) Following the expiration or termination of this Agreement, the Licensee agrees to 
execute and deliver to the Licensor, in recordable form, a cancellation, confirming that this 
Agreement has expired or terminated, as the case may be.  

 
 Section 24. Nondiscrimination.  The Licensee sha ll not d iscr iminate or  

permit d iscr imination in the performance o f this agreement in vio lat ion o f federa l or  
state laws or loca l ord inances because o f race, color, sex, age, or disab ility as 
recognized under 42 USC 12101 et  seq., or because o f po lit ica l or re ligious op inions,  

affilia t ions or nat iona l or igin.  The Licensee cert ifies for itse lf, and agrees to obta in 
cert ifica t ions from its contractors and subcontractors  cert ifying,  compliance with 

exis t ing laws o f the State o f Wiscons in and the United States rega rd ing prohib it ion o f 
discr imina tion in emp loyment pract ices  on the bas is o f race, sex, creed, co lor,  
religion, nat iona l or igin, ancestry, age, hand icap, d isab led veteran status  and  

Vietnam-era vete ran s tatus; and the Licensee agrees to make good fa ith e fforts t o  
encourage the use o f small bus inesses, disadvantaged bus iness enterpr ises as defined  

in Chap ter 360, Milwaukee Code of Ord inances, and women-owned bus inesses in its  
operat ions.  
 

 The Licensee sha ll not, and sha ll obta in from its contrac tors and  
subcontractors  the ir agreement not to, d iscr iminate aga inst  any emp loyee or app licant  

for emp loyment who is to be emp loyed in the performance o f this Agreement, with 
respect to  hire, tenure,  terms, cond it ions  or p r ivileges  o f emp loyment o r any matter  
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direc t ly or ind irect ly re lated to emp loyment, because o f his or her  race, re ligion,  
color, sex, hand icap, nat iona l or igin or ances try, d isab led ve teran status or Vietnam-

era veteran s tatus.  Breach o f this covenant may be regarded as a ma ter ia l breach o f 
this Agreement.  However, the Licensee sha ll be given reasonab le notice and  

opportunity to cure pr ior to the Licensor’s c la iming or asse rt ing such a breach.  
 
 Section 25. Computat ion of Time .   In computing any per iod o f t ime  

prescr ibed by this Agreement, the last day o f any per iod of t ime presc r ibed in this  
Agreement sha ll be  inc luded unless  it  is a  Saturday, Sunday, or  a lega l ho liday as set  

by the Licensor.  In such cases, the period o f t ime sha ll run until the end o f bus iness  
hours o f the Licensor on the next day that is not a Saturday, S unday, or  a lega l 
ho liday as set by the Licensor.  

 
 Section 26. Interest of the  Licensor.   No elec ted o ffic ia l or any o fficer or  

emp loyee o f the Licensor sha ll have a financ ia l interest, d irect or ind irect, in any 
Licensor Agreement.  Any vio lat ion o f this sect ion with the knowledge of the person 
or corporat ion contract ing with the Licensor sha ll render the Agreement vo idab le by 

the Licensor.  
 

 Section 27. Comple te Agreement.  This Agreement cons t itutes the ent ire  
agreement and unders tand ing o f the part ies  with respect to the subject ma tter hereo f 
and supersedes  a ll o ffers,  nego tiat ions  and other  agreement(s) o f any k ind with 

respect hereto.  There are no representat ions or unders tand ings o f any k ind with 
respect to the subject ma tter hereo f not se t forth here in.  Any mod ificat ion o f or  

amendment to this Agreement must be in writ ing and executed by both part ies here to.  
 
 Section 28. Governing Law.   This Agreement sha ll be  cons trued in 

accordance with the laws o f the State o f Wiscons in.  
 

 Section 29. Severability.   I f any te rm o f this Agreement is found to be vo id  
or inva lid, such inva lid ity sha ll not a ffect the remaining te rms o f this Agreement,  
which sha ll continue in full fo rce and e ffec t.  

 
 Section 30. Future  Benefits for Licensor.  During the term o f this  

Agreement, in connec tion with insta lling, ma inta ining and opera t ing the  Network in 
the S ystem, the Licensee will seek to find  ways to benefit, or p rovide  add it iona l 
va lue fo r, the Licensor  by virtue  o f the Licensee’s access to and use o f  the S ystem.  

Such benefit  and add it iona l va lue  may inc lude,  without limitat ion, ( i)  ass is t ing the  
Licensor in the ins ta lla t ion o f flow meters and othe r instruments in the S ystem,  and  

( ii) provid ing records o f the cond it ion o f the  Sys tem to ass ist the  Licensor in 
identifying which port ions of the System need repa ir for purposes o f budgeting and  
planning o f monetary and personne l resources.  

 
 Section 31. Renewal of License .  If both the Licensor and the Licensee wish 

to enter into a new License agreement, the n, be fore the exp ira t ion of the fina l 
renewal pe r iod, the Licensor and the Licensee sha ll enter into good fa ith 
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negotiat ions, the object o f which will be to agree upon the terms o f a renewal o f this  
License.  The agreement o f the Licensor sha ll no t be with he ld or de layed  

unreasonab ly.  I f an agreement is reached, a ll terms,  inc lud ing the  agreed -upon 
cons iderat ion, sha ll be reduced to a writ ing s igned by both par t ies.  

 
 Section 32. Most Favored Munic ipa lity, Munic ipa l Corporation.  Licensee  
and Licensor acknowledge tha t the te rms, benefits and provis ions o f this Agreement 

are taken as a  who le and  entered into based on spec ific requirements  o f the Licensor.   
Notwithstand ing the forego ing, if Licensee  enters into an agreement with another  

munic ipa lity or munic ipa l corporat ion that conta ins a license/permit fee in excess o f 
the license/permit fee de fined and set fo rth in this Agreement in Sect ion 2, then the  
license/permit fee  sha ll be inc reased to  the same amount in this  Agreement.  The  

Licensee sha ll then pay the Licensor the increased amount pursuant to the terms and  
cond it ions o f this Sect ion and Section 2.  Licensee has a continuing ob liga t ion and  

hereby agrees to inform Licensor o f any license permit fee agreed to by Licensee  
with any other munic ipa lity in excess o f the license permit fee de fined and set forth 
in this Agreement.            

  
 Section 33 . Disadvantaged Business  Enterprise  Requirement. Licensee sha ll 

estab lish a p lan for its use o f d isadvantage bus iness enterpr ises, as defined in Chapter  
360, Milwaukee Code of Ordinances, with a spend ing goa l o f 18% per year, on a 
good fa ith, reasonab le e ffo rts bas is, to be applied aga inst Licensee’s d iscret ionary 

spend ing, as agreed upon between Licensee and the  Commiss ioner, with regard to the  
construct ion, operat ion and maintenance o f the Network.      

   
 IN WITNESS WHEREOF, the part ies he reto have set the ir hands and affixed  
the ir respect ive sea ls the day and year first above written.  

 
       Licensor:  

 

IN THE PRESENCE OF:    CITY OF MILWAUKEE 
 

   
___________________    ____________________ 

       Mayor  
 
 

____________________    ____________________ 
       City C lerk  

 
       COUNTERSIGNED: 
 

 
___________________    ____________________ 

       Comptro ller  
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Approved as to content, form 
and execution this _____ day 
of ________________, 2002 

 
 

________________________ 
Specia l Deputy C ity Attorney 
 

 
By:  

Date : 
 
Licensee : 

 
CityNet Te lecommunicat ion, Inc.,  

a De laware corporat ion 
 
_________________________ 

Robert G. Berger, Pres ident  
Date : 
 
46568 v . 3  

1052- 2001-2917  
 
 

 


