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INTRODUCTION

Expressive activities that occur inside sexually-oriented businesses (SOBs), such as X-
rated bookstores, video arcades, peep-shows, or erotic dance clubs, have broad First Amendment
protection. Nevertheless, governments are allowed to regulate the time, manner, and place of
expressive activities so long as the regulations are motivated by and aimed at ameliorating the
potential secondary effects of SOBs. Governments typically attempt to regulate SOBs through
zoning or planning codes, business licensing codes, and where applicable, through alcoholic
beverage control codes. Regardless of the mechanism, of course, regulations must be aimed
narrowly at the secondary effects of the businesses. Regulation ordinarily begins with legislative
fact-finding. This report is part of the fact-finding process.

I am a Professor at the University of California, Irvine with appointments in the
Departments of Criminology, Environmental Health Science, and Planning. My curriculum vitae
is attached to this report. My degrees include a B.S. from the University of Wisconsin and an
M.A. and Ph.D. from Northwestern University. [ have taught graduate courses in statistics and
criminology at the University of California, Irvine; the University of Minnesota; the University of
Michigan; the University of New Mexico; Arizona State University; the State University of New
York, Albany; and the University of Illinois, Chicago. I have supervised more than two-dozen
doctoral students in statistics and/or criminology at these universities. My students hold
appointments at major research universities in the U.S. and U.K.

My training and experience qualify me as an expert in criminology and statistics. I joined
the American Society for Criminology and the American Statistical Association in 1977 and am
currently a member of both scholarly societies. My scholarly contributions in these fields have
been recognized by awards from Federal and state government agencies and scholarly societies.
As an expert in these fields, I have served on Federal and state government task forces and panels
and have served on the editorial boards of national peer-reviewed journals. I am the author or co-
author of five books more than 70 articles in these fields.

Throughout my career, I have applied my expertise in statistics and criminology to the
problem of measuring site-specific public safety hazards, especially the hazards associated with
sexually-oriented businesses (SOBs). These hazards are also called “ambient crime risks” or
“crime-related secondary effects.” I have advised local, county, and state governments on these
problems for nearly 30 years. Based on my background and research, I have three opinions that
are relevant to Jackson County:

Opinion 1: The criminological theory of ambient crime risk, known as the
“routine activity theory of hotspots,” predicts that SOBs as a class will have large,
significant crime-related secondary effects. The effect is the product of three
factors. (1) SOBs draw patrons from wide catchment areas. (2) Because they are
disproportionately male, open to vice overtures, reluctant to report victimizations
to the police, etc., SOB patrons are “soft” targets. (3) The high density of “soft”
targets at the site attracts predatory criminals, including vice purveyors who
dabble in crime and criminals who pose as vice purveyors in order to lure or lull
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potential victims.

Opinion 2: In the last thirty years, empirical studies employing a wide range of
quasi-experimental designs have found that SOBs have large, significant crime-
related secondary effects. Since these studies are quasi-experiments, each can be
criticized on narrow methodological grounds. Since no single methodological
critique applies to all (or even most) of these studies, however, the consensus
finding of the literature is scientifically robust.

Opinion 3: Given that strong criminological theory predicts the effect, and given
that the prediction is corroborated consistently by the empirical literature, it is a
scientific fact that SOBs pose ambient crime risks.

This report will expand on and explain these opinions. Section 1 introduces the criminological
theory of secondary effects. The secondary effects “debate” often misses this important point:
Criminological theory predicts that SOBs will generate ambient public safety hazard. The same
theory informs the regulation of SOBs, explaining how effective mitigation strategies can be
incorporated into codes.

After developing the theoretical foundation, Section 2 reviews the early that constitute
the voluminous “secondary effects literature” that, following the Renton standard, governments
have relied upon.' Without exception, the early studies corroborated theoretical expectations in
that all found that SOBs posed large, significant ambient public safety hazards.

In the last decade, the validity of the consensus finding of the early literature has come
under attack from experts retained by SOBs. To be fair, the early studies were conducted without
modern computers and related resources. Although these studies could have been “done better,”
the validity of the consensus finding has survived the critics’ attacks. Nevertheless, in the last
decade, the secondary effects literature has grown more voluminous.

The more recent literature, reviewed in Sections 3-5, reinforces the consensus finding of
the earlier studies. Reflecting an emerging theme, many of the more recent studies focus on SOB
subclasses, including adult cabarets (Section 3), video arcades (Section 4), and “off-site” adult
bookstores. As criminological theory predicts, all three SOB subclasses have large, significant
secondary effects.

Secondary effects studies sponsored by the SOB industry invariably contradict the
consensus finding that SOBs pose large, significant public safety hazards. In many instances, the
“null findings” reported by these studies rest on bizarre interpretations of numerical results. In
other instances, the reported “null findings” are an artifact of design — i.e., the methods used to

' City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986).
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conduct the study. It should be no surprise that a study’s results can be influenced (or biased) by
the study’s design. Methodological rules have evolved to guard against design abuses. Two of
the most important methodological rules are discussed in Section 6.

The first methodological rule concerns ambient crime risk measures. For purposes of a
secondary effects study, criminologists prefer to measure ambient crime risk with crime incident
reports, such as the Uniform Crime Reports collected by local police agencies. Experts retained
by the SOB industry prefer 911 calls. The rationale for this preference, put simply, is that 911
calls generate a bias in favor a “null finding.” If these biases are corrected, the null finding is
rejected.

The second methodological rule concerns the criteria under which a “null finding” can be
interpreted to mean that SOBs have no secondary effects. To illustrate, suppose that I search for
my car keys but cannot find them. Although it is possible that I could not find them because they
do not exist, it is also possible that I did not look hard enough. An analogous dilemma arises in
secondary effects research when no secondary effect is found. Although it is possible that none
exists, it is also possible that the search for secondary effects was too superficial.

A “quick and dirty” study is the easiest way not to find a secondary effect. The potential
for abuse is addressed by the methodological convention of “statistical power.” Put simply, any
researcher who fails to find a secondary effect must demonstrate that the search was sufficiently
powerful. Otherwise, the unsuccessful search is inconclusive.> Many of the studies sponsored by
the SOB industry use inherently weak designs to produce “null findings.” When widely accepted
methodological conventions are applied to these findings, of course, they are inconclusive.

* The Latin aphorism “Negativa non probanda,” attributed to Isaac Newton, is translated
roughly as “Finding nothing proves nothing.”
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1. THE CRIMINOLOGICAL THEORY OF SECONDARY EFFECTS

It is a scientific fact that SOBs, as a class, pose large, statistically significant ambient
public safety hazards. The public safety hazard is realized not only in terms of “victimless”
crimes (prostitution, drugs, efc.) but, also, in terms of the “serious” crimes (assault, robbery, efc.)
and “opportunistic” crimes (vandalism, trespass efc.) that are associated with vice.

Table 1 - Secondary Effect Studies Relied on by Legislatures
Los Angeles, CA 1977 Times Square, NY 1994
Whittier, CA 1978 Newport News, VA 1996
St. Paul, MN 1978 Dallas, TX 1997
Phoenix, AZ 1979 San Diego, CA 2002
Minneapolis, MN 1980 Greensboro, NC 2003
Indianapolis, IN 1984 Centralia, WA 2003
Austin, TX 1986 Daytona Beach, FL 2004
Garden Grove, CA 1991 Montrose, 1L 2005
Manhattan, NY 1994 Sioux City, A 2006

I call the SOB-crime relationship a “scientific fact” because, first, it is predicted by a
strong scientific theory; and second, because the theoretical prediction has been corroborated
empirically. On the second point, Table 1 lists eighteen empirical studies whose findings
corroborate the claim that SOBs pose large, significant ambient public safety hazards. The
remarkable range of time-frames, locations, and circumstances represented by these studies
suggests that the consensus finding is general and robust.

1.1 THE ROUTINE ACTIVITY THEORY OF “HOTSPOTS”

The consensus finding of this literature becomes scientific fact when it is interpreted in
the context of a scientific theory. In this instance, the SOB-crime relationship is predicted by the
central “organizing theory” of modern scientific criminology. The so-called routine activity
theory’ answers the what-when-where questions of victimization risk. As applied to “hotspots of
predatory crime,” such as SOB sites, the theory holds that ambient crime risk, generally defined
as the number of crimes within 500-1000 feet of a site, with the product of four risk factors. This

3 This theory is due to Cohen and Felson (1979; Felson and Cohen, 1980; Felson, 1998).
The routine activity theory is one of the most validated theories in modern social science. In
2005 alone, according to the Social Science Citation Index, the 1979 Cohen-Felson article was
cited 621 times. The “hotspot” application of the theory is due to Sherman, Gartin, and Buerger
(1989) and to Brantingham and Brantingham (1981; 1993).
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can be written as:

N of Targets x Average Value
Ambient Crime Risk = x Offenders
Police Presence

An increase (or decrease) in the number of targets at the site or in their average value yields an
increase (or decrease) in ambient crime risk. An increase (or decrease) in police presence, on the
other hand, yields a decrease (or increase) in ambient crime risk.

1.1.1 TARGETS

SOB sites are crime hotspots because they attract potential victims, or targets, from wide
catchment areas. SOB sites are no different in that respect than tourist attractions (Dimanche and
Lepetic, 1999; Danner, 2003) and sporting events (Corcoran, Wilson and Ware, 2003; Westcott,
2006). Compared to the targets found at these better known hotspots, however, the targets found
at SOBs are exceptionally attractive to offenders. This reflects the presumed characteristics of
SOB patrons. The patrons do not ordinarily live in the neighborhood but travel long distances to
the site.* They are disproportionately male, open to vice overtures, and carry cash. Most
important of all, when victimized, they are reluctant to involve the police. From the offender’s
perspective, they are “perfect” victims.

1.1.2 OFFENDERS

The crime-vice connection has been a popular plot device for at least 250 years. John
Gay’s Beggar’s Opera (1728), for example, describes the relationship between MacHeath, a
predatory criminal, and the vice ring composed of Peachum, Lucy, and Jenny. This popular view
is reinforced by the empirical literature on criminal lifestyles and thought processes. The earliest
and best-known study (Shaw, 1930; Snodgrass, 1982) describes the life of “Stanley,” a
delinquent who lives with a prostitute and preys on her clients.

This routine activity theory of hotspots assumes a pool of rational offenders who move
freely from site to site, choosing to work the most attractive site available. These offenders lack
legitimate means of livelihood and devote substantial time to illegitimate activities; they are
“professional thieves” by Sutherland’s (1937) definition. Otherwise, they are a heterogeneous

*In 1990, as part of an investigation, Garden Grove police officers ran registration checks
on motor vehicles parked at SOBs. Virtually all of the vehicles were registered to addresses
outside Garden Grove. The 1986 Austin, TX study arrived at the same finding. More recently,
the Effingham County Sheriff’s Department ran registration checks on motor vehicles parked at
an SOB in the Village of Montrose. Except for employees’ vehicles, all were from outside the
county.
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group. Some are vice purveyors who dabble in crime. Others are predatory criminals who
promise vice to lure and lull their victims. Despite their heterogeneity, the offenders share a
rational decision-making calculus that draws them to adult business sites.

1.1.3 TARGET VALUE

Criminological thinking has changed little in the 75 years since Shaw’s (1930) Jack-
Roller. To document the rational choices of predatory criminals, Wright and Decker (1997)
interviewed 86 active armed robbers. Asked to describe a perfect victim, all mentioned victims
involved in vice, either as sellers or buyers. Three of the armed robbers worked as prostitutes:

From their perspective, the ideal robbery target was a married man in search of an
illicit sexual adventure; he would be disinclined to make a police report for fear of
exposing his own deviance (p. 69).

The rational calculus described by these prostitute-robbers echoes the descriptions of other
predators (see Bennett and Wright, 1984; Feeney, 1986; Fleisher, 1995; Katz, 1988, 1991;
Shover, 1996).

1.1.4 POLICE PRESENCE

Controlling for the quantity and value of the targets at a site, rational offenders choose
sites with the lowest level of visible police presence. In strictly physical terms, increasing (or
decreasing) the number of police physically on or near a site reduces (or increases) ambient risk.
However, police presence can also be virtual through remote camera surveillance and similar
processes.

Whether physical or virtual, the effectiveness of police presence can be affected — for
better or worse — by broadly defined environmental factors. For example, due to the reduced
effectiveness of conventional patrolling after dark, crime risk rises at night, peaking around the
time that taverns close. Darkness has a lesser effect on other policing strategies, which raises the
general principle of optimizing the effectiveness of police presence. One theoretical reason why
SOB subclasses might have qualitatively different ambient risks is that they have different
optimal policing strategies.

1.2 WHAT DOES CRIMINOLOGICAL THEORY SAY ABOUT SUBCLASSES?

In lawsuits, SOB plaintiffs have argued that their narrowly-defined SOB subclass is
exempt from criminological theory. But in fact, the relevant criminological theory applies to all
subclasses. To the extent that two SOB subclasses draw similar patrons from similarly wide
catchment areas, theory predicts similar ambient crime risks. Put simply, similar causes (the
presence of many high-value targets and low levels of police presence) have similar effects (i.e.,
high ambient crime risk). This theoretical expectation is consistent with the data. Although the
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applies identically to all SOB subclasses, however, at the same time, it allows for qualitative
differences among the subclasses.

In some instances, subclass-specific risks arise because the defining property of the
subclass implies (or creates) idiosyncratic opportunities (or risks) for particular types of crime.
Compared to the complementary subclass, for example, SOBs that serve alcohol present
idiosyncratic opportunities for non-instrumental crimes, especially simple assault, disorderly
conduct, efc. SOBs that provide on-premise entertainment present idiosyncratic opportunities for
vice crime, customer-employee assault, etc. Criminologists call this etiological crime category
“opportunistic.” There are many obvious examples and SOB regulations often treat subclasses
differently because their ambient opportunity structures are different.

Qualitative differences also arise when the defining property of the subclass compromises
the effectiveness of common policing strategies. Policing SOBs that offer on-site entertainment
(adult cabarets, peep shows, etc.) may require that police officers inspect the interior premises,
for example. Because this places officers at risk of injury, policing on-site SOBs requires
specially trained and equipped officers, prior intelligence, specialized backup manpower, and
other resources. Because potential offenders can wait inside the premises without arousing
suspicion, moreover, routine drive-by patrols to “show the flag” are less effective.

The optimal policing strategies for two subclasses are sometimes incompatible or even
mutually exclusive. To illustrate, an optimal policing strategy for SOBs that do not offer on-site
entertainment, such as adult video and book stores, often involves neighborhood patrols by
uniformed officers in marked cars. Visibility is a key element of this strategy. For peep shows
and adult cabarets, on the other hand, the optimal policing strategy often involves boots-on-the-
ground deployments of plainclothes officers and unmarked cars. Invisibility is a key element of
this strategy. Obviously, neighborhood patrols by plainclothes officers driving unmarked cars
would defeat a major purpose of drive-by patrols; likewise, sending uniformed officers into an
adult cabaret would be an inefficient method of control and might pose a physical danger to the
officers, patrons, and employees. As a general rule, distinct SOB subclasses may require distinct
policing strategies to mitigate ambient crime risks.

To some extent, differences among the optimal policing strategies for SOB subclasses
amount to differences in cost. In many (but certainly not all) instances, the least expensive
policing strategy involves drive-by patrols by uniformed officers in marked cars. Beyond the
deterrent value of visible drive-by patrols, patrol officers can keep watch for known offenders
and suspicious activity. When potential problems are spotted, the patrol officers can forward the
information to a specialized unit or, if necessary, handle it on the spot, requesting backup

MILWAUKEE, WI AE REGS 000686



CRIME-RELATED SECONDARY EFFECTS - PAGE 11
RICHARD MCCLEARY, PH.D.

resources only as needed.” It is important to realize, nevertheless, that the implementation of a
policing strategy is determined in large part by local exigencies.

1.3 THE THEORETICAL ROLE OF ALCOHOL

Proximity to alcohol is a key component of the criminological theory of secondary
effects. Alcohol aggravates an SOB’s already-high ambient crime risk by lowering the
inhibitions and clouding the judgments of the SOB’s patrons. In effect, alcohol makes the soft
targets found at the SOB site considerably softer. The available data corroborate this theoretical
expectation in all respects. Predatory criminals prefer inebriated victims,’ e.g., and SOBs that
serve alcohol or that are located near liquor-serving businesses pose accordingly larger and
qualitatively different ambient public safety hazards.” Governments rely on this consistent
finding of crime-related secondary effect studies as a rationale for limiting nudity in liquor-
serving businesses.

14 THE CRIMINOLOGICAL THEORY OF MITIGATION STRATEGIES

The routine activity theory points to strategies for mitigating the crime-related secondary
effects of SOBs. In principle, the effects of a mitigation strategy can be direct or indirect .
Direct effects are typically realized through direct manipulation of the risk factors to reduce
ambient risk. Indirect effects are realized by making the risk factors more efficient. In practice,
of course, some of the strategies are expensive or otherwise impractical. I begin with one of the
most expensive, least practical mitigation strategies.

1.4.1 INCREASING THE LEVEL OF POLICE PRESENCE

The simplest, surest way to mitigate ambient crime risk is to assign more police to SOB
neighborhoods. Although the relationship between police presence and ambient crime risk is

> See, e.g., National Research Council. Fairness and Effectiveness in Policing: The
Evidence. National Academies Press, 2004.

% See, e.g., Wright and Decker (1997, p. 87): “[E]ach of (the armed robbers) expressed a
preference for intoxicated victims, who were viewed as good targets because they were in no
condition to fight back.” (p. 70); “Several [armed robbers] said that they usually chose victims
who appeared to be intoxicated because, as one put it, ‘Drunks never know what hit them.””

7 A 1991 study of Garden Grove, California by McCleary and Meeker found a large,
significant increase on ambient crime risk when an alcohol-serving establishment opened within
500 feet (ca. one city block) of an SOB. Secondary effect studies in Greensboro (2003) and
Daytona Beach (2004) found that alcohol-serving SOBs had larger secondary effects than retail
alcohol outlets. These studies are reviewed in Section 2.
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complicated and complex, criminologists generally accept the aphorism: “more police, less
crime.”® Unfortunately, this simplest, surest mitigation strategy is expensive and impractical.
From the government’s perspective, increasing the number of police patrols in a neighborhood is
prohibitively expensive. From the perspective of the SOB and its patrons, police presence can be
highly intrusive, bordering on “harassment.”

In principle, fixed levels of police presence can be made more effective by fine-tuning
status quo policing strategies. Police patrols can be made more visible, e.g., by using uniformed
officers in marked vehicles instead of plain-clothes officers in unmarked vehicles. Most police
departments have already optimized their strategies, however. Police effectiveness can also be
enhanced by incorporating rational enforcement policies into SOB codes. Several examples are
described in subsequent sections.

1.4.2 DISTANCING SOB SITES FROM SENSITIVE USES

Reducing the density of targets in an SOB neighborhood is a more economical, practical
mitigation strategy. As a rule, the most problematic secondary effects are associated with dense
concentrations of SOBs (e.g., Boston’s “combat zone” model). Accordingly, many governments
require minimum distances between SOB sites (e.g., the Detroit model). In addition to reducing
per-site target density, thereby reducing aggregate risk, this model minimizes many obstacles to

routine policing.

Figure 1.4.2 demonstrates the rationale for a related mitigation strategy.” The vertical
axis of this “risk-distance fuinction” is calibrated in units of Part I personal crime (homicide,
aggravated assault, robbery, and rape) risk, relative to the neighborhood risk, for 28 Greensboro
SOBs for 1996-2005. The horizontal axis is calibrated in distance from an SOB. The unit of
distance is a city block which, in the Greensboro neighborhoods from which these data are taken,
is approximately 400 feet.

Suppose that a person exits a building five city blocks (i.e., 2,000 feet) from an SOB. As
this person walks toward the SOB, his or her victimization risk rises. For the first few blocks,
the risk increments are modest; thereafter, the risk increments grow large. At two blocks from
the SOB, the person’s risk is double what it was at start of the five-block walk. At one-half

¥ See, e.g., S.D. Levitt. Using electoral cycles in police hiring to estimate the effect of
police on crime. American Economic Review, 1997, 87:270-290. “Increases in police are shown
to substantially reduce violent crime but have a smaller impact on property crime. The null
hypothesis that the marginal social benefit of reduced crime equals the costs of hiring additional
police cannot be rejected.” (p. 270). Some “victimless” vice crimes are an exception to the rule,
of course.

% Risk-distance functions are revisited in Sections 3-4 below.
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block. the risk is six times higher. If the person walks away from the SOB site, his or her
victimization risk falls until, at a distance of three blocks from the site, the risk decrements are
imperceptible.

Figure 1.4.2 - Robbery Risk by Distance from an SOB

Secondary
Effect Multiple
E; =
UCR Part | Perzsonal Crimes, 1996-2005
E — 28 Greensboro SOB Addresses

4 —
2 -
0 I I I I I I I I I I I I I I I I I I I I |
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Diztance in feet from an S0B

Governments can take advantage of the risk-distance relationship plotted in Figure 1.4.2
by setting minimum distances between SOBs and other sensitive land uses. SOB patrons have
no choice but to “run the gauntlet.” The victims of some ambient crime incidents are not SOB
patrons, however, but rather, are neighborhood residents and by-passers. By setting minimum
distances between SOBs and the land uses frequented by these people, the government mitigates
the SOB’s ambient crime risk secondary effect.'

1.4.3 LIMITING THE HOURS OF OPERATION

Another economical and practical strategy for mitigating the ambient crime risk of SOBs
is to limit the hours of operation. Criminological theory reduces to the aphorism, “more targets,

' T am often asked to specify a distance sufficient to fully mitigate an SOB’s ambient
crime risk. The correct answer to this question — “As far as possible” — is not helpful. Although
the risk-distance function plotted in Figure 1.4.2 seems to answer this question, remember that it
is the average of 28 SOB sites. By definition, some sites are “better,” some “worse.” Planners
must assume a worst case scenario but, then, must balance this assumption with practical (and
legal) considerations.
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more crime.” And in the overnight hours when businesses close and people go home, the crime
rate drops. While the crime rate drops, however, the per-target risk rises. When a business stays
open around-the-clock, its victimization risk rises steadily after sundown, peaking in the early
morning. Darkness softens a target, increasing its appeal to predatory criminals.

Several mechanisms operate here but the most salient is that routine policing is more
difficult and less effective in darkness. When bars and taverns close, police resources are
stretched thinner yet, making soft targets even softer. Governments typically mitigate this risk by
closing high-risk public places (playgrounds, beaches, parks, etc.) from dawn to dusk; by
imposing curfews on high-risk persons (teen-agers, parolees, efc.); and by limiting the operation
of high-risk businesses (bars, SOBs, etc.) during times of acute risk. Not surprisingly, this
theoretical prediction is confirmed by the empirical evidence.

1.4.4 “HARDENING” SOB SITES'!

In principle, ordinances can mitigate ambient crime risk requiring SOBs to “harden” their
properties. Mandating outdoor lighting, parking lot surveillance cameras, and anti-“cruising”
structures illustrate strategies for hardening the site’s exterior. This list of exterior hardening
options is short, unfortunately; and although the effectiveness of exterior hardening strategies
depends to some extent on local circumstances and conditions, there is little evidence that any of
the typical options can mitigate ambient crime risk.

Regulating the interior configurations of SOBs, in contrast, has a stronger rationale in
criminological theory. Interior hardening strategies are often less costly moreover, more practical,
and in theory, more effective. Three widely used strategies illustrate the general principle:

° Ordinances that eliminate interior blind spots
o Ordinances that prohibit closed viewing booths
o Ordinances that restrict entertainers to raised stage areas

Each of these strategies reduces the risk of on-premise victimization of patrons and employees.'?
In some respects, the risk reduction mechanism is obvious. Removing blind spots and opening
up closed booths obviously reduces the opportunity for lewd behavior, e.g. Though less obvious,
to the extent that patron-on-patron, patron-on-employee, and employee-on-patron confrontations
are precipitated by lewd behavior, these strategies also reduce the risk of assault.

! The classic statement on “hardening” is Oscar Newman’s Defensible Space: Crime
Prevention Through Urban Design. (New York: MacMillan, 1973).

"2 The strategies also facilitate routine enforcement while minimizing the risk of injury to
police officers. Those topics will be discussed separately in the next section.
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The risk of patron-on-patron, patron-on-employee, and employee-on-patron crime is most
acute inside SOBs that feature live entertainment; and of course, alcohol aggravates the risk. The
risk can be mitigated by separating patrons and entertainers. Ideally, separation is achieved by
mandated structures, such as raised stages. By creating a tangible “wall” between employees and
patrons, raised stages reduce unintentional (or intentional) “touching,” thereby reducing the risk
of patron-on-employee and employee-on-patron crime.

1.4.5 POLICE OFFICER SAFETY

While assaults on police officers are rare, they are among the most serious crimes that
occur inside SOBs. In theory, moreover, they are preventable. The risk of assault begins when
officers enter the SOB and continues until they leaves. Mitigation strategies aim at minimizing
the number of times officers must enter SOBs and, having entered, the amount of time they must
spend inside. Strategies that focus on the latter factor are more practical.

Police officers enter SOBs either in response to a reported crime incident or to inspect the
premises as part of routine enforcement. By reducing the risk of the on-premise crime incidents,
the interior target-hardening strategies described in the preceding section reduce the number of
times that officers must enter SOBs to respond to reported incidents. Otherwise, there are few
options for reducing the number of times that officers must enter SOBs. Not withstanding the
risk to officers, routine inspection can be an effective mitigation strategy. By focusing attention
on SOB sites, routine inspection reduces ambient risk through a complex set of pathways referred
to, collectively, as “broken windows.”"?

Regardless of how officers come to be inside an SOB, any strategy that minimizes the
amount of time spent inside reduces the risk of injury. Ordinances aimed at improving interior
visibility illustrate these strategies. In many instances, officers can accomplish their purpose with
a quick visual inspection. If the interior of the SOB is well lit and obstacle-free, the inspection
can be completed by one officer in a minute or two. If the interior is dark and/or labyrinthian, the
same inspection may require two (or more) officers for a longer period of time.

In SOBs that feature live entertainment, a raised stage reduces the risk of injury to police
officers through the same mechanism. If an ordinance mandates, say, a six-foot distance between
patrons and entertainers, absent a raised stage, enforcing (and/or detecting willful violations of)
the ordinance may require that several plainclothes officers spend an hour or more inside. With a
raised stage, on the other hand, a comparable level enforcement and detection of violations can

"The best known statement of this effect is “Broken windows: The police and neighbor-
hood safety.” by J.Q. Wilson and G.L. Kelling, Atlantic Monthly, 1982, 249:29-38. Wilson and
Kelling argue persuasively that police visibility in a neighborhood can have a greater impact on
victimization risk than police activities that target crime per se. Modern police methods are
based on this theory.
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be accomplished with shorter, more superficial inspections. Raised stages also facilitate self-
enforcement. Ensuring that patrons and entertainers comply with a distance rule, absent a raised
stage, demands constant attention and keen judgement by the SOB. A raised stage facilitates
self-enforcement by the SOB, thereby reducing the risk of patron-patron and employee-patron
confrontations.

1.4.6 TAILORING REGULATIONS TO FIT LOCAL NEEDS

The ideal SOB ordinance marries low compliance costs for the SOB to low enforcement
costs for the government. To some extent, compliance and enforcement costs depend on local
circumstances and conditions and these often dictate differences in codes and/or enforcement
strategies. A code or strategy that is optimal for one set of circumstances may be less than
optimal for another. If a local variation is aimed at rationalizing regulation and optimizing
mitigation, it should be encouraged.

By definition, local conditions are too numerous to list. Nevertheless, the principle is
straightforward. Legislatures adapt and modify codes to take advantage of local idiosyncracies.
In most instances, modifications are designed to facilitate compliance and minimize enforcement
costs. Toward that end, legislatures often consult local enforcement officers and, to the extent
possible and appropriate, incorporate the views of experts into the regulations.

1.5 CONCLUDING REMARKS: CRIMINOLOGICAL THEORY

The legal debate over crime-related secondary effects ignores the crucial role of
criminological theory. Without exception, criminological theory predicts that SOBs will generate
ambient public safety hazards. Plaintiffs’ witnesses produce study after study to show that SOBs
have no crime-related secondary effects or, sometimes, that SOBs have salutary public safety
impacts on their neighborhoods. I will discuss the details of these studies at a later point. For
present purposes, the criminological theory that I have described is internally consistent and
compelling — it makes sense in other words. As it turns out, the theory also agrees with the data.
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2 EARLY EMPIRICAL STUDIES CORROBORATE THE THEORY

Scientific theory leads us to expect secondary effects in SOB neighborhoods and, in fact,
that is exactly what we find. Table 1 lists eighteen studies conducted over a 30-year period in
rural, urban, and suburban settings; the studies span all regions of the U.S. and every conceivable
SOB subclass. Despite this diversity, these eighteen studies have one thing in common. Each
reports what I call the “consensus finding” of the literature: a substantively large, statistically
significant crime-related secondary effect. Given the theoretical prediction, this consensus
finding is a scientific fact.

The eighteen studies listed in Table 1 are also methodologically diverse. Some of the
studies use a before/after difference to estimate a secondary effect. Others use SOB-control
differences for that purpose.' Some of these SOB-control studies select control zones by
“matching.” Others use statistical models (regression, e.g.) to adjust irrelevant differences
between the SOB and control zones. Methodological attacks on the literature typically focus on
idiosyncratic design features of each study. Despite their methodological idiosyncracies, the
studies all report remarkably similar findings. This consensus renders any methodological
challenge implausible.

Ideally, one could read each of the eighteen studies listed in Table 1 and draw inferences
from their similarities and differences. Given the broad consensus finding, however, there is
little to learn from the minor details of specific studies. My review will focus on SOB subclasses
and, to a lesser extent, on methodological idiosyncracies. I will return to the methodological
issues in subsequent sections.

2.1 SOB-CONTROL CONTRASTS: PHOENIX, 1979

In many respects, true experiments are the strongest designs."> But since true experiments
are not possible, crime-related secondary effect studies rely on quasi-experimental designs.
Except for random assignment, quasi-experimental and true experimental designs use similar
structures to control threats to validity. The strongest quasi-experimental design compares

'* My authority on quasi-experimental design is Experimental and Quasi-Experimental
Designs for Research by D.T. Campbell and J.C. Stanley (Rand-McNally, 1966). Campbell and
Stanley call before/after designs “pretest-posttest” designs; they call SOB-control designs “static
group comparison” designs. In general, before/after comparisons are prone to fewer threats to
internal validity and, hence, are “stronger” than SOB-control designs.

"> An experimental design controls common threats to validity by random assignment. To
estimate the crime-related secondary effects of SOBs experimentally, e.g., we would compile a
list of the business sites in a jurisdiction and open SOBs in a random sample of sites. Random
assignment (and hence, experimenting) is not possible, of course.
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ambient crime risk at a site before and after the opening of an SOB. Before-after contrasts are
not always possible, unfortunately.

A somewhat weaker quasi-experimental design compares ambient crime risk at an SOB
site to ambient crime risk at a control site. Though weaker in principle, SOB-control contrasts
are often more practical. The validity of an SOB-control contrast is a function of similarity of the
SOB and control sites. Barring out-and-out dishonesty, the differences will be small and roughly
random, thereby favoring neither side.

In 1979, the City of Phoenix conducted a study of crime-related secondary effects.
Although the actual work was conducted by City employees, Arizona State University faculty
served as advisors and consultants. I was a Professor of Criminal Justice at Arizona State
University at that time and met on a weekly basis with the City employees who conducted this
research.

To estimate the crime-related secondary effects of SOBs, the researchers compared crime
rates in areas with SOBs to crime rates in “matched” control zones (i.e., similar areas that had no
SOBs). The comparisons are summarized in my Table 2.1. The property and personal crime
rates reported in Table 2.1 were estimated from Uniform Crime Report (UCR) data. The
percentages reported in the right-hand column (in red) are the secondary effect estimates derived
from the crime rates. Compared to crime rates in the control zones, the UCR property crime rate
was 39.8 percent higher; the UCR personal crime rate was 13.7 percent higher; and the UCR sex
crime rate was 480.2 percent higher in the adult business areas. By any reasonable standard,
these are large, significant crime-related secondary effects.

Table 2.1 - Secondary Effects in Phoenix, AZ

SOB Control Secondary
Areas Areas Effect
Property Crime Rate 122.86 87.90 139.8 %
Personal Crime Rate 5.81 5.11 113.7 %
Sexual Crime Rate 9.40 1.62 580.2 %

Source: ADULT BUSINESS STUDY, City of Phoenix Planning Department, May 25, 1979; Table V

In the 30 years following this study, legislatures around the U.S. have accepted and relied
upon its findings. Witnesses retained by SOBs and SOB plaintiffs, on the other hand, have
argued that the 1979 Phoenix study is “fatally flawed” and that its findings are wholly

MILWAUKEE, WI AE REGS 000694



CRIME-RELATED SECONDARY EFFECTS - PAGE 19
RICHARD MCCLEARY, PH.D.

implausible. This position is wrong, in my opinion. Although the design of this study leaves
much to be desired — especially by today’s standards — many of the study’s methodological
shortcomings minimize the size of the effect. A stronger design would have produced a larger
effect estimate.

2.2 BEFORE-AFTER CONTRASTS: GARDEN GROVE, 1991

Prior to 1990, virtually all crime-related secondary effect studies compared crime rates in
police districts with SOBs to crime rates in districts without SOBs.'® By contemporary standards,
the design of these studies was weak. Existing police districts comprised areas of several square
miles, e.g., and sometimes had several SOBs. Researchers handled these problems as best they
could by matching and, rarely, by statistical adjustment. The wide use of weak “static group
comparison” designs was dictated by economics, of course. Prior to 1990, relatively few police
departments had sophisticated management information systems.

Citing these methodological flaws, witnesses hired by the SOB industry characterized
these studies as exemplars of “shoddy research” whose findings are not to be trusted. Ironically,
the methodological flaws in these early studies favor a null finding."” Stronger designs would
most likely have yielded larger, more significant effect estimates. Ignoring this point, the “static
group comparison” design assumes that SOB and control neighborhoods are equivalent on
relevant crime risk factors. If this assumption is unwarranted, observed secondary effects cannot
be attributed to the SOBs. The surest, simplest way to control this threat to validity is to use a
before-after design.

In the early 1990s, James W. Meeker and I conducted a secondary effect study in Garden
Grove, CA that is considered to be the most scientifically rigorous, valid study of crime-related
secondary effects in the literature."® The design of our 1991 Garden Grove study differed from
what had been done previously in many respects. We had location-coded crime incidents, e.g.,
so we could estimate crime rates within 500 feet of an SOB; we had ten years of crime data, so
we could use relatively stronger before/after contrasts; and we had several nearly ideal control
businesses for our contrasts.

' Studies in Los Angeles (1977), Amarillo (1977), Whittier (1978), St. Paul (1978),
Phoenix (1979), Indianapolis (1984), and Austin (1986) used this design.

'7 “Null finding” means “finding that SOBs have no secondary effects.”

'8 Final Report to the City of Garden Grove: The Relationship between Crime and Adult
Business Operations on Garden Grove Boulevard. October 23, 1991. Richard McCleary, Ph.D.
and James W. Meeker, J.D., Ph.D.
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Observing ambient crime before and after an SOB opened in a neighborhood, Meeker and
I found that crime risk rose whenever an SOB opened its doors for business; when an SOB
closed its doors, crime risk fell. The validity of a before/after design requires that other plausible
explanations for the rise and fall of crime be ruled out. The change may be a coincidence, e.g.;
perhaps crime rose or fell throughout the city. To control these common “threats to internal
validity,” Meeker and I replicated each before/after analysis for other SOBs in Garden Grove.
We reasoned that, if a rise or fall in ambient crime were a coincidence, we would observe the
effect at other Garden Grove SOBs. If we did not observe the same effect at these control sites,
on the other hand, the effect could be attributed confidently to the newly opened SOB.

Secondary effects for three business openings are reported in Table 2.2. When a new
SOB opened, total “serious” crimes in a 500-foot radius around the site rose, on average, 67
percent. To control for the confounding effects of city-wide crime trends, changes in police
activity, and other common threats to internal validity, these before-after differences were
compared to the analogous differences for the addresses of existing SOBs. Total “serious”
crimes in a 500-foot radius around these “control” sites rose, on average, only six percent. The
secondary effect observed when new SOBs open is, thus, substantively large and statistically
significant.

Table 2.2 - Secondary Effects in Garden Grove, CA: Business Openings
Total “Serious” Crime, One Year Before/After

Test Sites Control Sites
Before  After Before  After
March, 1982 71 106 1.49 76 78 1.03
March, 1986 31 68 2.19 80 92 1.15
August, 1988 32 50 1.56 41 40 0.98
Total 134 224 1.67 197 210 1.06

Source: Final Report to the City of Garden Grove, pp. 26-28

Social scientists (and their government clients) learned two things from the 1991 Garden
Grove study. First and foremost, when relatively stronger before-after quasi-experimental
designs are possible, the same ambient public safety hazards are found. The Garden Grove
findings corroborate the findings in the Los Angeles (1977), Phoenix (1979), Indianapolis (1984)
studies. Second, however, and more important, the 1991 Garden Grove study taught us how
expensive a crime-related secondary effect study can be. I will have more to say about this
shortly.
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2.3 WHAT WE LEARNED FROM THE EARLY STUDIES

By contemporary standards, the early secondary effects studies — say, those conducted
prior to 1995 — are relatively unsophisticated. The early studies compared ambient crime risk in
existing police precincts, e.g., rather than in the smaller impact areas suggested by criminological
theory. The use of weak quasi-experimental designs in these early studies was dictated by fiscal
reality.” Yet despite their design weaknesses, these studies generated a consistent picture that
came into sharper focus as stronger, more sophisticated studies added to the consensus finding;
i.e., as a business class, SOBs have large, statistically significant crime-related secondary effects.

The relatively weak designs used in the early literature open the door to charges, by SOB
plaintiffs, that the strong consensus finding of the literature is an artifact; had the studies used
stronger designs, according to the plaintiffs, all would have arrived at the opposite conclusion.”
But in fact, the very consistency of the early literature rules out an artifactual explanation. First,
virtually all design weaknesses bias the study in favor of the nu// finding. Second, more recent
studies that use stronger, more sophisticated designs yield the same finding as the weaker, less
sophisticated early studies.

' In our 1991 Garden Grove study, Jim Meeker and I spent more than $100,000 (adjusted
for inflation) for a stronger, more sophisticated quasi-experimental design. The study’s cost was
a minor scandal.

?% The best-known statement of this view is “Government regulation of ‘adult’ businesses
through zoning and anti-nudity ordinances: de-bunking the legal myth of negative secondary
effects.” (B. Paul, D. Linz, and B.J. Shafer. Communication Law and Policy, 2001, 6:355-391).
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3 RECENT EMPIRICAL STUDIES: ADULT CABARETS

Adult cabarets are the oldest and, in some respects, the most interesting SOB subclass. In
principle, furthermore, estimating the secondary effect of an adult cabaret is straightforward. If
we agree that live nude entertainment is the essential difference between adult cabarets and other
businesses that sell alcohol by the drink (or “taverns” as I will call them), the secondary effect
can be estimated by comparing the ambient crime rates for adult cabarets and taverns. Although
the differences between adult cabarets and taverns are often more complicated than this simplest,
straightforward design admits, several studies have used taverns as controls for adult cabarets.
All find that adult cabarets have higher ambient crime rates than taverns.

3.1 GREENSBORO, 2003

In 2003, Dr. Daniel Linz conducted a crime-related secondary effect study in Greensboro,
NC.*' Analyzing police calls-for-service (CFSs) Dr. Linz concluded that:

The presence of adult cabarets and adult video/bookstores in “neighborhoods”
was unrelated to sex crimes in the area. We found that several of an (sic) adult
video/bookstore were located in high person and property crime incident
“neighborhoods.” We examined the “neighborhoods” and local areas surrounding
the adult video/bookstores (1000 foot radius) further and we found that the adult
video/bookstores were not the primary source of crime incidents in these locations
... (Dhere is no support for the City of Greensboro’s theory that adult businesses
produce adverse secondary effects. The results of our study show that adult
businesses are not associated with crime events.?

Due to the technical nature of Dr. Linz’ statistical analyses, the City of Greensboro retained me
to “translate” Dr. Linz’ numerical results into plain words.”

Dr. Linz’ report was a difficult read, even for statisticians. The numbers on which his
conclusion was based were scattered across 18 pages of computer output in an appendix. Few
report readers consult appendices under any circumstances. But in this instance, a critical

! Evaluating Potential Secondary Effects of Adult Cabarets and Video/Bookstores in
Greensboro: A Study of Calls for Service to the Police by Daniel Linz, Ph.D. and Mike Yao,
November 30", 2003. A Professor of Communication at the University of California, Santa
Barbara, Dr. Linz is a prolific witness for SOB plaintiffs, often in collaboration with Dr. Fisher.

2P, 3 (counting the title sheet as p. 1) of the Linz-Yao Greensboro Study.

» R. McCleary. A Methodical Critique of the Linz-Yao Report: Report to the Greensboro
City Attorney. December 15, 2003.
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reading of the report’s appendices required technical skills (that most of the report’s readers
lack) and great tolerance for numerical detail. When the actual numbers were finally examined,
it became clear that Dr. Linz had overstated the basis of his strongly-worded conclusion. Put
simply, Dr. Linz’ numbers contradicted his words.

Figure 3.1 - Results of the 2003 Greensboro Study

Secondary
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Source: Tables 14-19, Evaluating Potential Secondary Effects of Adult Cabarets and Video/ Bookstores
in Greensboro: A Study of Calls for Service to the Police. D. Linz and M. Yao, November 30", 2003.

The results of Dr. Linz’ analyses are plotted in Figure 3.1. The green bars report the
ambient crime levels* for Greensboro’s “control” neighborhoods that have no taverns and no
SOBs. The blue and red bars report the ambient crime levels for neighborhoods with taverns
and neighborhoods with adult cabarets, respectively. To facilitate interpretation, I have fixed
the ambient crime levels in control neighborhoods at 100 percent; the ambient effects in tavern
neighborhoods (blue bars) and adult cabaret neighborhoods (red bars) are easily interpreted,
thus, as multiples of the control neighborhood effects (green bars).

Since the social, demographic, and economic variables that are presumed to “cause”
crime vary across neighborhoods, unadjusted crime levels may be deceiving. To control for
these confounding effects, Dr. Linz adjusted his raw numbers with a statistical model whose
technical details will not be discussed here. As the adjusted effects plotted in Figure 3.1 show,
Dr. Linz found that ambient crime in tavern neighborhoods (blue bars) range from 148 percent
(violent crimes) to 229 percent (sexual crimes) of the ambient crime in control neighborhoods.
Since tavern neighborhoods are the criminological “gold standard” of ambient crime, that result

** T use the term crime “levels” because, strictly speaking, crime “rates” are difficult to
tease out of police CFSs. I will return to this issue later.
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was expected.” What Dr. Linz did not expect, however, was that adult cabaret neighborhoods
(red bars) would have more crime than the tavern neighborhoods (blue bars).

Crime-related secondary effects in Greensboro’s adult cabaret neighborhoods ranged
from 175 percent (for property crime) to 307 percent (for sexual crime) of the ambient crime
levels in control neighborhoods. These effect estimates are large in every sense and, of course,
they are not surprising. To me, the only surprise was that the estimates in Figure 3.1 were
reported in a study commissioned by a consortium of SOB plaintiffs.

3.2 DAYTONA BEACH, 2004

In 2004, Dr. Linz collaborated with Dr. Randy D. Fisher on a Daytona Beach secondary
effect study.”® With minor exceptions, the design of the Daytona Beach study was identical to
the Greensboro design.”’” Analyzing CFSs once again, Drs. Linz and Fisher concluded that adult
cabarets, had no significant crime-related secondary effects:

We are able to account for crime events in Daytona Beach with a moderately high
level of accuracy using variables found by other researchers to be related to
crime...The social disorganization variables and especially the presence of an
(sic) alcohol beverage retail sale establishments in the blocks (that did not feature
adult entertainment) accounts largely for this explanatory power. The presence of
an adult cabaret in the census block explained only to (sic) a trivial amount of
variability in crime incidents when these other variables were considered ... From
these analyses we are able to reliably conclude that once we control for variables

** Most of the research on the relationship between taverns and ambient crime risk is due
to my colleague of 30 years, Dennis W. (“Denn’’) Roncek. See D.W. Roncek and M.A.
Pravatiner. Additional evidence that taverns enhance nearby crime. Social Science Research,
1989, 73:185-188.

* Evaluating Potential Secondary Effects of Adult Cabarets in Daytona Beach, Florida:
A Study of Calls for Service to the Police in Reference to Ordinance 02-496 by Daniel Linz,
Ph.D., Randy D. Fisher,Ph.D. and Mike Yao, April 7", 2004. Dr. Fisher is an associate Professor
of Psychology at the University of Central Florida. He is also a prolific witness for SOB
plaintiffs.

*7 Since the Daytona Beach SOBs were adult cabarets, Linz, Fisher, and Yao excluded
bookstores and video arcades from the study. Instead of defining “neighborhoods” as Census
Block Groups, in Daytona Beach, Linz, Fisher, and Yao used Census Tracts. The Greensboro
and Daytona Beach designs are otherwise identical.
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known to be related to crime there is not a meaningful relationship between the
presence of an adult cabaret in the neighborhood and crime events.*®

This conclusion is worded more cautiously than the conclusion in Greensboro. Indeed, the
authors go so far in the Daytona Beach report as to admit that, as in Greensboro, the Daytona
Beach results amount to statistically significant crime-related secondary effects:

There are analyses reported below where there are small but statistically
significant relationships due to the exceptionally large N (sample size) employed
in the analyses (at times over 1,100 census blocks)...[But] we favor “strength”
over a technical “significance.”

This is a highly technical statistical issue, of course. In my opinion, Drs. Linz and Fisher
misunderstand the assumptions of their model as well as the statistical problem of an
“exceptionally large N that, in their opinion, obviates the statistical model. Put simply, they are
incorrect.

Figure 3.2 - Results of the 2004 Daytona Beach Study
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Source: Tables 7-19, Evaluating Potential Secondary Effects of Adult Cabarets in Daytona Beach,
Florida: A Study of Calls for Service to the Police in Reference to Ordinance 02-496. D. Linz, R.D.
Fisher, and M. Yao, April 7", 2004.

Not withstanding the large statistical size of their effect estimates, the effect estimates
reported by Drs. Linz and Fisher in Daytona Beach are substantively large. Figure 3.2 plots the

* P. 36 (counting the title sheet as p. 1) of the Linz-Fisher-Yao Daytona Beach study.

¥ P. 23 (counting the title sheet as p. 1) of the Linz-Fisher-Yao Daytona Beach study.
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results of the Daytona Beach analyses using the same conventions used in Figure 3.1 (for
Greensboro). The ambient crime levels in control neighborhoods (green) are fixed at 100 percent
again so that the levels in tavern neighborhoods (blue) and adult cabaret neighborhoods (red) can
be interpreted as multiples of the controls. With two exceptions, adult cabaret neighborhoods
have higher ambient crime levels than tavern neighborhoods. Given the well-known relationship
between taverns and ambient crime, the Daytona Beach analyses corroborate the consensus
finding of the literature. Like the broader SOB class, adult cabarets, pose large, statistically
significant ambient public safety hazards.

Figure 3.2 speaks for itself. Tavern neighborhoods (blue) have 90 percent more total
crime than control neighborhoods (green). Adult cabaret neighborhoods (red) have 270 percent
more total crime than control neighborhoods (green). In substantive terms then, taverns have
large secondary effects and adult cabarets have even larger secondary effects. The fact that these
effect estimates are also statistically large adds little to our understanding of Figure 3.2.

The estimates are statistically large, of course — i.e., statistically significant — and that
poses a dilemma for Drs. Linz and Fisher. If the estimates were statistically small, Drs. Linz and
Fisher could argue that they were due to chance (regardless of their substantive size). Denied this
solution to the dilemma, Drs. Linz and Fisher argue that statistical significance is an artifact of an
“exceptionally large N.” This is a specious argument, however, on two grounds. First, samples
of 1,100 are not large enough to obviate the statistical model used by Drs. Linz and Fisher. But
second, if samples of 1,100 were large enough to obviate the statistical model, as claimed, all of
effect estimates would be statistically significant. In fact, of the 84 parameter estimates reported
by Drs. Linz and Fisher, 42 are statistically significant and 42 are not. I will return to this issue
in Section 3.4 below.

33 PALM BEACH COUNTY, 2004

Comparing 911 calls to the addresses of nine adult and seven non-adult cabarets in Palm
Beach County, FL, Dr. Terry A. Danner found that the adult cabaret addresses had fewer crime-
related 911 calls (2.5 per month vs. 2.9 for SOB addresses) but more order-related 911 calls (3.1
per month vs. 2.0 for SOB addresses). Based on these comparisons, Dr. Danner concluded that
the contrast “does not provide compelling evidence that the addition of various levels of nude
dancing to the ‘nightclub type environment’ produces a pattern of crime and public disorder that
appears to be uniquely attributable to the adult cabaret category of business.”

0P. 8, The Crime-related Secondary Effects of Adult Cabarets in Palm Beach County by
Terry A. Danner, Ph.D. Report submitted in Palm Beach County v. Casablanca East, CA-02-
03813 AF, Circuit Court, 15" Judicial Circuit, Palm Beach County, 2005. A professor of
criminal justice at St. Leo’s University, Dr. Danner is a prolific expert for the SOB industry.
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Dr. Danner’s idea of comparing adult and non-adult cabarets makes good sense. The
legal difference between adult and non-adult cabarets is, after all, the quantity and/or quality of
clothing worn by employees. Changing the quantity and/or quality of clothing changes the non-
adult cabaret into an adult cabaret and vice versa. It follows from this argument that ambient
crime rate differences between adult and non-adult cabarets must be due to nudity.

Aside from the idea of comparing adult and non-adult cabarets, however, Dr. Danner’s
study is problematic in two respects. First, Dr. Danner uses 911 calls to measure ambient crime
risk. Although 911 calls are correlated with ambient crime risk, however, the correlation is weak
at best. Second, Dr. Danner considers only the subset of 911 calls to the immediate addresses of
the adult and non-adult cabarets. Calls to nearby addresses are excluded. If ambient crime risk
“seeps out” across the adult cabaret neighborhood, of course, as the theory predicts, excluding
these calls biases the secondary effect estimate in an unknown way.

Irvine colleagues Valerie Jenness, James W. Meeker, and I were retained by Palm Beach
County to evaluate and, if necessary, replicate Dr. Danner’s study. Given the problematic use of
address-specific 911 calls, we questioned Dr. Danner’s conclusion.’’ Our replication used the
same adult and non-adult cabaret sites. Instead of using 911 calls, however, we used crime
incident reports; and instead of restricting the analyses to the specific addresses, we included all
crime incidents that occurred within 1,100 feet of the adult and non-adult cabarets.

Figure 3.3 - Palm Beach County Risk-Distance Functions, Total Crime
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The results of our replication are plotted in Figure 3.3. In terms of total crime, SOBs (in
red, nine adult cabarets) and controls (in blue, seven non-adult cabarets) are both risky places.

3! Crime-Related Secondary Effects of Sexually-Oriented Businesses: Report to the
County Attorney, Palm Beach County, Florida. Valerie Jenness, Ph.D., Richard McCleary,
Ph.D., and James W. Meeker, J.D., Ph.D. August 15, 2007.
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Moving toward an “average” site, whether SOB or control, victimization risk rises. Moving
away, risk diminishes. With that said, compared to control sites, SOB sites are much riskier on
average. How much riskier? At 500 feet, approximately one long city block, ambient risk at the
SOB is four times greater. At 1,000 feet, the risk is substantially lower for all sites. But even at
that distance, SOB sites are 3.5 times riskier than control sites.

Although risk-distance plots have been widely used to document the ambient crime risks
at “nuisance” sites, including SOBs,** most of uses have foregone statistical significance tests of
the plots. Given the quantity and quality of data that were available in Palm Beach County, we
were able calculate confidence intervals for the risk-distance functions plotted in Figure 3.3. At
the conventional 95 percent confidence level, both the SOB (red) and control (blue) functions are
statistically significant as is their difference. Rejecting both null hypotheses then, the functions
plotted in Figure 3.3 have the obvious interpretation.

Some readers may question the use of total crime. Why not some subcategory of crimes?
Total crime is the convention in secondary effects studies — all of the studies referenced in Table
1 use total crime — and the convention rests on theoretical and practical grounds. As a practical
matter, breaking total crime down into subcategories is expensive. As a theoretical matter, SOBs
are expected to generate “victimless” vice crimes (prostitution, drugs, efc.), predatory crimes
(robbery, assault, efc.) that are associated with vice, and opportunistic crimes (vandalism, theft,
etc.) associated with the influx of strangers to the SOB neighborhood. In short, fotal crime.

Nevertheless, to investigate the statistical robustness of our findings, Jenness, Meeker,
and I replicated the risk-distance analyses for property crime (burglary, theft, vandalism, etc.),
personal crime (robbery, assault, efc.), and the residual category of all other crime (including
most notably, vice crimes). This is not the only possible taxonomy, of course; but it is a
reasonable taxonomy and one that is easily understood. The risk-distance functions for these
three complementary crime categories lead to the same interpretation and conclusion.

34 CONCLUDING REMARKS ON ADULT CABARETS

The three studies of adult cabarets reviewed here illustrate a range of designs. Two use
911 calls, one uses crime incident reports. Two compare SOB and control neighborhoods, one
compares adult and non-adult cabarets. Yet all three studies support the conclusion that adult
cabarets have large, statistically significant secondary effects.

Nevertheless, there is a remarkable difference in how the studies interpret their findings.
Whereas the Greensboro and Daytona Beach studies find large, statistically significant secondary

32 See, e.g., An Analysis of the Relationship between Adult Entertainment
Establishments, Crime, and Housing Values. M. McPherson and G. Silloway. Minnesota Crime
Prevention Center, Inc. October, 1980.
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effects, the authors give their findings the opposite interpretation. The secondary effect study
summarized in Figure 3.2 was commissioned by the plaintiffs in Daytona Grand v. City of
Daytona Beach.” Drs. Fisher and Linz used a two-prong argument to challenge the City’s
secondary effects evidence. First, the studies relied on by the City were methodologically
flawed. Second, local data showed that neighborhoods with adult businesses had the same
number of 911 calls as other neighborhoods. To refute these arguments, the City cross-examined
the experts. The trial court was unimpressed, however, and struck down those parts of Daytona
Beach ordinance that regulated nudity.

The trial court’s decision in Daytona Grand provoked a mild panic among Florida
governments. Two years later, however, the U.S. Eleventh Circuit reversed the trial court.** The
Eleventh Circuit decision reaffirmed the Renton standard in the most crucial respect: If the
government’s interpretation of its secondary effects evidence is “reasonable,” there is no need to
show that its interpretation is the only reasonable interpretation. The fact that plaintiffs can draw
alternative conclusions from the evidence does not bar the government from “reaching other
reasonable and different conclusions.”

The Eleventh Circuit addressed three other relevant issues. First, the panel explicitly
rejected the methodological arguments of Paul, Linz and Shafer.”” Second, the panel rejected the
use of 911 calls to demonstrate the absence (but not the presence) of a secondary effect. Third,
the panel noted, as I have, that several of the secondary effect estimates reported by Drs. Linz and
Fisher were statistically significant.

The experts are no doubt correct that factors other than the presence of adult
theaters affect crime rates in Daytona Beach: crime is plainly caused by many
factors. But that does little to undermine the City’s conclusion that adult theaters
also affect crime rates, especially when the experts’ own analysis shows a
statistically significant correlation between adult theaters and increased crime in
half of the areas in the study.*

This observation by the Eleventh Circuit panel is consistent with Figure 3.2 above.

3 Daytona Grand Inc. v. City of Daytona Beach, Florida 410 F. Supp. 2d 1173 (2006).

* Daytona Grand, Inc. v. City of Daytona Beach, Florida No. 06-12022 (11th Cir. 2007)

3% Paul, Linz, and Shafer (Government regulation of adult businesses through zoning and
anti-nudity ordinances: Debunking the legal myth of negative secondary effects. Communication
Law and Policy, 2001, 6:355-391) argue that the government’s secondary effects evidence must
satisfy Daubert admissibility criteria.

% 1d., at 47-48
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4. THE “COMMERCIALLY NATURAL IF NOT UNIVERSAL” SOB

In the past, one of the most common SOB business models combined the sale of adult
DVDs (or tapes) with coin-operated booths where the DVDs could be viewed. In principle, the
viewing booths allowed customers to sample DVDs to inform their purchasing decisions. This
SOB subclass was so common twenty years ado that Justice Souter called it the “commercially
natural, if not universal” model.”” Although the subclass continues to flourish, competition from
other SOB business models appears to have made inroads. Because private (and semi-private)
viewing booths create opportunities for sexual contact, this SOB subclass poses special problems
for routine policing.

4.1 CENTRALIA, 2003

Centralia, Washington is a small city (ca. 14,000 population) on Interstate 5 between
Olympia and Portland. In December, 2003, an adult bookstore opened in a building that had
been a residential dwelling. In addition to selling videos for off-premise viewing, the SOB had
coin-operated viewing booths. Shortly after opening its doors for business, the City moved to
enforce zoning ordinances prohibiting SOBs in residential neighborhoods. When the SOB filed a
lawsuit,*® the City defended itself with the crime incident statistics summarized in Table 4.1.

Table 4.1 - UCR “Serious” Crime, Centralia, WA

Before After Change Odds Ratio
SOB Area 9 17 1.889 -
All Other Centralia 3358 3358 0.966 1.956
Control Areas 23 19 0.826 2.058

Source: Richard McCleary, Crime Risk in the Vicinity of a Sexually Oriented Business: Final Report to the
City Attorney’s Office. February 28" 2004.

In the impact area, defined by a 250-foot radius around the SOB site, serious crime rose
by nearly 90 percent after the SOB opening. In the rest of Centralia, during the same period,
serious crime dropped by nearly four percent. The statistical significance of these before-after
contrasts can be tested by comparing the value of the odds ratio reported in Table 4.1 to its
standard error. By chance alone, odds ratios larger than this one occur less than eight times in

*7 City of Los Angeles v. Alameda Books, Inc, 535 U.S. 425 (2002) at 465.

¥ Washington Retailtainment, Inc. et al. v. City of Centralia, Washington. U.S. District
Court for the Western District of Washington at Tacoma, Case No. C03-5137FDB
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one thousand trials or samples.

Although it is highly unlikely that the effect reported in Table 4.1 is due to chance, it is
always possible that the observed effect is due to some uncontrolled threat to internal validity. If
that were the case, we would expect crime to rise when any other type of business, say, for
example, a bread store, moves into a vacant residential structure. In fact, three businesses did
open in Centralia during this time frame. But as reported in Table 4.1, ambient crime in a 250-
foot radius around the sites dropped when these non-SOBs opened.

4.2 Los ANGELES, 2008

In 1977, the City of Los Angeles conducted a comprehensive secondary effects study’’
that found, among other things, an association between ambient crime and SOB concentrations.
Based on this finding, Los Angeles required a minium distance between SOB sites. When SOBs
began to evade the minimum distance rule by merging, the City amended its ordinance to require
minimum distances between distinct activities. The amendment forced “commercially natural if
not universal” SOBs to segregate DVD sales from viewing booths.

In 1995, two affected SOBs challenged the amended ordinance. Because the 1977 study
did not address the secondary effects of combining multiple activities under one roof, it was
argued, Los Angeles had no evidence that multiple-activity businesses generated secondary
effects. The trial court agreed and the Ninth Circuit Court affirmed. The U.S. Supreme Court
reversed, reaffirming Renton and allowing that a government could infer, from the findings of
the1977 study, that concentrations of distinct activities — in particular, DVD sales and viewing
booths on the same site — generated secondary effects. In a complicated split decision, the Court
remanded the case for trial.

In 2006, the City of Los Angeles retained me to examine the secondary effects rationale
for the amended ordinance. Would dividing a multiple-activity SOB into single-activity SOBs,
as required by the amended ordinance, yield a reduction in ambient crime risk? Ideally, this
question could addressed by finding a member of the “commercially natural if not universal”
SOB subclass that had been divided into discrete units that sold DVDs (but had no booths) and
that operated coin-operated viewing booths (but did not sell DVDs). If the amended ordinance
had a legitimate rationale, one would expect the ambient risk for the multiple-activity SOB to be
greater than the sum of the risks for its constituent single-activity SOBs.

Unfortunately, there were no ideal “natural experiments” of this sort to be found in Los
Angeles. Alternatively, using the same logical argument, one could compare the ambient crime

% Los Angeles Dept of City Planning, Study of the Effects of the Concentration of Adult
Entertainments in the City of Los Angeles (City Plan Case No. 26475, City Council File No. 74-
4521-S.3, June 1977) as cited in Alameda Books at 429.
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risks for multiple-activity SOBs — which I will call “bookstore-arcades” — to the ambient risks for
single-activity “bookstores” and “arcades.” Since there were no pure arcades*’ in Los Angeles,
however, only part of this alternative design could be implemented. Though less than the ideal —
which is almost always true — the partial design tells us much about the phenomenon.

Figure 4.2 - Risk by Distance from the Site, UCR “Serious” Crime
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Figure 4.2 plots the risk-distance functions for twelve bookstore-arcades (in red) and
seven bookstores (in blue). The vertical axis is calibrated in annual UCR Part I (“serious”) crime
incidents (homicide, aggravated assault, robbery, rape, burglary, theft, auto theft, and arson)
per square mile. The horizontal axis is calibrated in distance from the site. As Figure 4.2 shows,
both SOB subclasses are risky places. Since both risk-distance functions are statistically
significant at the conventional 95 percent confidence level, both SOB subclasses have secondary
effects. Compared to bookstores, however, bookstore-arcades are riskier at all distances and the
difference between the two functions is significant.

4.3 CONCLUDING REMARKS

Some subclass specific risks arise because the defining characteristic of a subclass or
creates idiosyncratic opportunities for particular types of crime. Other subclass-specific risks
arise when the defining characteristic of the subclass compromises the effectiveness of common
policing strategies. The relatively higher ambient risks of bookstore-arcades accrues from both
sources. Nevertheless, the failure of economical policing strategies is the greater problem. The
optimal policing strategy for SOBs with viewing booths requires that police inspect the interior,

% SOB arcades that sell no adult merchandise whatsoever are rare. But there are many
that derive very little revenue from the same of adult merchandise.
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placing officers at risk of injury. Accordingly, policing this subclass requires specially training
and equipment, prior intelligence, backup manpower, and other resources.

Absent viewing booths, the optimal policing strategy rests heavily on routine drive-by
patrols. Since the ambient risk function for this subclass can cover a several- block area (see
Figure 4.2), drive-by patrols are an efficient way to provide a visible police presence to the
neighborhood. Visibility is per se a deterrent. Routine patrols can keep watch for known
offenders and suspicious activity. When problems are spotted, the routine patrol can forward the
information to a specialized unit or, if necessary, handle it on the spot, requesting backup
resources only as needed. Needless to say, neighborhood patrols by plainclothes officers in
unmarked cars would be inefficient. Whereas visibility is central to policing SOB bookstores,
the presence of viewing booths requires invisible (plainclothes) police presence inside the SOB.
The optimal policing strategies the two subclasses are incompatible.
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5. “OFF-SITE” SOBs

Suppose that distinct SOB subclasses has a unique “average” secondary effects. This
implies that one of the subclasses would have the lowest effect. The effect might be so minimal
as to fall below the Constitutional threshold where a government could regulate that subclass. Or
if the effect fell just above the threshold, the configuration and operation of the subclass might be
“tweaked” to force the effect below the threshold.

What might this “bullet-proof” SOB subclass look like? Common sense suggests that it
would be a store that sells adult merchandise for off-site use. Customers drive to the store; park;
go in; make a purchase; come out; and drive away. Except for the merchandise purchased, the
SOB’s routine activity is indistinguishable from the activities of convenience stores, dry cleaners,
and libraries. Common sense argues then, that the secondary effects of off-site SOBs are likely
to be no larger than the effects of convenience stores, dry cleaners, and libraries.

Off-site SOBs — book and DVD stores — have made this common sense argument and
some courts have found it persuasive. In Encore Videos, Inc. v. City of San Antonio,"" an
ordinance classified off-site book and DVD stores as SOBs if their inventories included 20
percent adult material. When the ordinance was challenged, the Fifth Circuit found that San
Antonio had relied on studies that not addressed the (presumably) unique effects of off-site
SOBs. In the Court's view, moreover, the City’s rationale for ignoring the differences between
on-site and off-site businesses was weak.

Off-site businesses differ from on-site ones, because it is only reasonable to
assume that the former are less likely to create harmful secondary effects because
of the fact that consumers of pornography are not as likely to linger in the area and
engage in public alcohol consumption and other undesirable activities.*

Other factors influenced the decision, of course, and a more recent Fifth Circuit decision clarifies
Encore Videos in the most crucial respect.

Nevertheless, based on common sense, the Court’s theoretical rational is appealing. It
ignores theoretically relevant characteristics of off-site SOBs, however. To the extent that off-
site SOBs attract similar “soft-target” patrons, the routine activity theory of hotspots outlined in
Section 1 above predicts that the subclass will have similar secondary effects. The findings of
two recent secondary effects studies corroborates the theory.

#1330 F.3d 288 (5™ Cir. 2003), cert. denied, 540 U.S. 982 (2003), and opinion clarified,
352 F.3d 938 (5™ Cir. 2003).

2 1d. at 294-5
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5.1  Sioux CIry, 2006

Adult businesses are nothing new to Sioux City, [owa. Two adult businesses had
operated without incident in the city’s older downtown area for decades. Although both
businesses sold sexually explicit DVDs for off-site use, most of their revenue came from coin-
operated viewing booths. Nevertheless, strictly speaking, both belonged to the adult business
model that Justice Souter characterized as the “commercially natural, if not universal” model. In
terms of “look and feel,” the two businesses were indistinguishable from adult businesses in
larger cities.

In March, 2004, a third SOB opened in Sioux City. Unlike the two existing SOBs, Dr.
John’s had no viewing booths. It was located in a newer area of the city and lacked the garish
appearance associated with adult businesses generally and, in particular, with Sioux City’s two
existing SOBs. During subsequent litigation, the trial judge commented on this fact:

[T]he first impression of the store is a far cry from the first image that most people
would likely have of an “adult book store” or “sex shop.” There is nothing seedy
about the neighborhood, store building, or store front. In fact, from a quick drive-
by, one would likely assume that the business was a rather upscale retail store for
women's clothing and accessories. There are no “adult” signs or banners
proclaiming “peep shows,” “live entertainment booths,” “XXX movies,” “live
models,” “adult massage,” or any of the other tasteless come-ons all too familiar
from adult entertainment stores that exist in virtually every American city of any
size and which one may find scattered along interstates and highways even in rural
America.*

The trial judge’s drive-by impression may overstate the point. Few passers-by would mistake
Dr. John’s for anything other than what it was.

Regardless of its look and feel Dr. John’s was located in a prohibited zone. When Sioux
City attempted to enforce its zoning code, Dr. John'’s sued, arguing that off-site adult businesses
lacked the typical crime-related secondary effects associated with adult businesses. To counter
this argument, Sioux City produced police reports of incidents occurring within 500 feet of Dr.

* This case study is based on a paper written by Alan C. Weinstein and me: “Do ‘off-
site’ adult businesses have secondary effects? Legal doctrine, social theory, and empirical
evidence.” The paper was presented in Atlanta at the November, 14™ 2007 meeting of the
American Society for Criminology.

* Doctor John’s, Inc. v. City of Sioux City, IA., 389 F.Supp.2d 1096, 1103 (N.D. Iowa
2005), quoting from court’s ruling on plaintiff’s motion for preliminary injunction.
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John’s during the four years between January 1%, 2002 and December 31%, 2005. For purposes of
quasi-experimental control, reports of incidents occurring with 500 feet of a nearby motel were
also retrieved.

To control plausible threats to internal and statistical conclusion validity, the City
collected analogous police incident reports for an adjacent control area, a 500 circle centered on a
non-SOB. Because the two circles are tangent to each other and face the same thoroughfare, they
have similar traffic flows. And because they have similar mixes of businesses and similar
incident rates, their underlying ambient crime risks are similar. Because the underlying risk
factors are identical in the two circles, any effect found in one of the circles should be found in
the other as well. But that was not the case.

Table 5.1 - Total Crime Before and After the Opening of Dr. Johns
Before After
Total Incidents N Rate N  Rate  After/Before Ratio
Dr. John’s 17 7.8 41 22.4 2.86
Control 44 20.3 46  25.1 1.24 2.31
Before After
“Victimless” Excluded N Rate N  Rate  After/Before Ratio
Dr. John’s 12 5.5 31 16.9 3.08
Control 26 12.0 32 17.5 1.46 2.11

The first rows of Table 5.1 breaks down total incidents for the 793 days before and 668
days after the SOB opened. In the Dr. John's circle, the annual crime rate rose from 7.8 to 22.4
incidents per year, an increase of approximately 190 percent. Crime in the control circle rose as
well but the increase was more modest. The rise from 20.3 to 25.1 incidents per year amounts to
a 25 percent increase. Based on a crude comparison of these rates, Dr. John'’s appears to pose an
ambient victimization risk.

To test whether the effect might be a chance fluctuation, we take advantage of the fact
that crime incidents in the two circles are not different than Poisson (Haight, 1967: 94-95).
Under a Poisson hypothesis, the after/before odds for the Dr. John’s and control circles, reported
in Table 2, are distributed as unit-mean log-Normal variables. The ratio of the two odds, also
distributed as unit-mean log-Normal, the a maximum-likelihood estimate of the secondary effect.
In this instance,

Odds Ratio =2.31
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implies that, compared to the control circle, ambient crime rose by 131 percent after Dr. John'’s
opened for business. Because an effect estimate of this magnitude or larger occur by chance with
probability smaller than 0.01, the null hypothesis is rejected.

The second set of rows in Table 5.1 reports the analogous breakdown with “victimless”
crime incidents excluded. If the opening of Dr. John'’s lead to heightened police surveillance, it is
possible that the before-after effect is a simple “instrumentation” artifact. Indeed, in a critique of
the 1977 Los Angeles secondary effects study relied upon in Alameda Books, Paul, Linz and
Shafer cite this possibility:

Although the findings of this study suggested high levels of criminal activity
within these clusters, any implication that this is connected to the presence of
adult businesses is invalidated by the fact that the researchers admitted to “stepped
up” surveillance within these areas. Put simply, the police most likely found
greater amounts of crime in the adult establishment areas because they were trying
harder to find it.*

Whereas this explanation might be plausible for prostitution, drugs, and other “victimless” vice
crimes, however, it is implausible for homicide, robbery, and the other “street” crimes reported in
the 1977 Los Angeles study. On the contrary, heightened police surveillance will reduce the risk
of these crimes. So if the instrumentation hypothesis is plausible, the secondary effect should
vanish when “victimless” crimes are excluded. As reported in Table 5.1, excluding “victimless”
crimes from the estimate leads to the same conclusion.

5.2  MONTROSE, 2003*

The relevance a the government’s secondary effects evidence can be challenged through
either of two arguments. The first is predicated on the fact that the evidence has ignored some
relevant difference among distinct SOB subclasses. Challenges by off-site SOBs illustrate this
argument. The second is predicated on the fact that the evidence has ignored some idiosyncratic
(but nevertheless relevant) local condition. In 2004, an SOB in rural Kansas used criminological
theory to argue that the sparsely-populated rural environment precluded the possibility of
secondary effects. And since the local government had not studied this issue prior to enactment,
the ordinance should be struck down.

¥ P. 379, “Government regulation of ‘adult’ businesses through zoning and anti-nudity
ordinances: de-bunking the legal myth of negative secondary effects.” Communication Law and
Policy, 2001, 6:355-391.

* This case study is based on “Rural hotspots: the case of adult businesses.” Criminal
Justice Policy Review, 2008, 19:1-11.
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Rejecting this argument, the trial court granted the defendant’s summary judgment
motion. On appeal, however, in Abilene Retail,"” the Tenth Circuit agreed with the plaintiff’s
interpretation of criminological theory:

All of the studies relied upon by the Board examine the secondary effects of
sexually oriented businesses located in urban environments; none examine
businesses situated in an entirely rural area. To hold that legislators may
reasonably rely on those studies to regulate a single adult bookstore, located on a
highway pullout far from any business or residential area within the County would
be to abdicate out “independent judgment” entirely. Such a holding would require
complete deference to a local government’s reliance on prepackaged secondary
effects studies from other jurisdictions to regulate any single sexually oriented
business of any type, located in any setting.**

Because the SOB was located in an isolated rural area, and because the County had no evidence
to suggest that rural SOBs would have secondary effects, the Tenth Circuit reversed the summary
judgment and remanded the case for trial.

Ignoring the question of relevance, the argument’s predicate is correct. Because most
criminological research is conducted in urban areas, criminological theories do not necessarily
generalize to rural areas. In fact, it is entirely possible that some obscure criminological theory
might not generalize to rural areas and populations. But the relevant routine activity theory of
hotspots, outlined in Section 1 above, generalizes to any accessible area, urban, suburban, or
rural. This is corroborated by a recent case study. When an SOB opens on an interstate highway
off-ramp in a sparsely populated rural community, ambient crime risk rises precipitously, turning
the community into a rural “hotspot of predatory crime.”

An unincorporated village of 250 residents, Montrose, Illinois is located on I-70 midway
between St. Louis and Indianapolis. I-70 separates Montrose’s residential dwellings from its
businesses: a convenience store-gas station, a motel, and for a short period, a tavern. Other than
gas and lodging, cross-country travelers had no reason to exit I-70 at Montrose prior to February,
2003. In that month, the Lion’s Den opened on a service road within 750 feet of the I-70 off-
ramp. A large, elevated sign let I-70 travelers know that x-rated videos, books, and novelties
could be purchased “24/7.” The store was successful by all accounts.

The residents of Montrose did not welcome the new business. Unlike the village’s other
businesses, the Lion’s Den was located on the residential side of I-70. Complaining that the store

7 Abilene Retail #30, Inc. v. Board of Commissions of Dickinson County, Kansas, 492
F.3d 1164, 1175 (10th Cir. 2007)

®Id. at 1175.
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disrupted their idyllic life-style, villagers picketed the site on several occasions. Traffic was a
chronic complaint. The narrow gravel access road connecting the site to I-70 could not support
the weight of big-rig trucks; it soon fell into disrepair. The Lion’s Den offered to build a new,
larger access road from I-70 to its site. But fearing an even larger volume of traffic, the villagers
declined the offer.

Like all Illinois villages, Montrose had no SOB ordinances. The Lion’s Den was located
within 1,000 feet of a public park, however, in violation of an Illinois statute. When the State
moved to enforce its statute, the Lion’s Den sued, arguing that “off-site” SOBs could not
generate the public safety hazards associated with adult cabarets, video arcades and other on-site
SOBs. The trial in State v. The Lion’s Den et al. lasted four days. The court upheld the statute
and, in July, 2005, the Montrose Lion’s Den closed its doors.

Table 5.2 - Crime-Related Secondary Effects of a Rural Adult Business

Open Closed
Log Effect A t
Property Crimes 23 9.54 15 7.20
Personal Crimes 3 1.24 5 240 Constant -3.267  -17.60
All Other Crimes 28 11.61 9 432 Open 0.475 2.06
Total Crimes 54 2239 29 13.92 " = 1.61

At the trial, the State presented evidence of the Lion’s Den’s adverse impact on the
surrounding area: sexually explicit litter and decreased use of the nearby park. Neither party
presented local crime data, however. Table 5.2 reports data bearing on this issue. During the
1,642-day period beginning January 1, 2002, the Effingham County Sheriff’s Office recorded 83
crime incidents in the Village. The most common incidents involved the theft or destruction of
property. Incidents of disorder and indecency, traffic-related incidents, and alcohol-drug offenses
were nearly as common. But Incidents involving danger or harm to persons (robbery, assault,
etc.) were rare.

The columns labeled “Open” and “Closed” in Table 5.2 break the incidents down into an
881-day segment in which the Lion’s Den was open and a 761-day segment in which it was
closed. Crime rates are 22.39 and 13.92 total incidents per year for the “Open” and “Closed”
segments. From these raw rates, it appears that crime risk in Montrose rose when the Lion’s Den
opened and fell when the Lion’s Den closed. The magnitude of the effect is proportional to the
exponentiated effect estimate reported in Table 5.2 ("> = 1.61). The crime rate in Montrose
was 61 percent higher while the Lion’s Den was open.

Could the effect be due to chance? That is unlikely. The effect estimate reported in
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Table 5.2 is statistically significant at the conventional 95 percent confidence level. Could the
effect be due a coincidental increase in the frequency of patrols the Effingham County Sheriff?
That too is unlikely. Whereas heightened surveillance can exaggerate “victimless” crime rates,
heightened surveillance would not not produce higher rates of serious crime and, while the Lion s
Den was open, crime in the Village grew more “serious,” including two armed robberies, one
committed by a gang of four men wearing ski masks and armed with shotguns. Both armed
robberies were committed at site of the Lion’s Den, moreover, and were the only robberies
recorded in the Village’s modern history.

The timing of the crime incidents reinforces this point. While the Lion’s Den was closed,
Montrose’s modal crime incidents were “drive-off” thefts from the Village’s gasoline station and
vandalism at the Village’s motel. Most of these incidents occurred in daylight and required no
immediate response from the Sheriff’s Office; and because the businesses were separated from
residences by I-70, the model incidents attracted little attention. While the Lion’s Den was open,
on the other hand, a majority of incidents occurred at night and demanded immediate response;
as more incidents began to occur on the residential side of I-70, crime became more noticeable to
Village residents.

5.3 CONCLUDING REMARKS

Criminological theory is clear on the threshold question of whether off-site SOBs are
exempt. They are not. As it turns out, moreover, the Fifth Circuit had not intended its Encore
Videos decision to be interpreted as a comment on applicability of criminological theory. Four
years later, the Fifth Circuit upheld a Kennedale, Texas ordinance aimed at off-site SOBs.*
Unlike the San Antonio ordinance under challenge in Encore Videos, the Kennedale ordinance
relied on studies of off-site SOBs. The Court took the opportunity, furthermore, to clarify the
short note in Encore Videos that had been misinterpreted as questioning the applicability of
criminological theory.

On March 1%, 2007, exactly one week after the Fifth Circuit’s H and A Land Corp.
decision, a man parked his car in a dark lot near an off-site SOB in Kennedale, Texas. Returning
to his car, the man was confronted by a robber and shot.”® Though seriously injured, he survived.
Governments would not want to rely on anecdotal evidence alone. Nevertheless, anecdotes of

“ H and A Land Corp. v. City of Kennedale, TX., 480 F.3d 336 No. 05-11474 (5th Cir.
Feb. 22" 2007).

> Bourgeois, P. “Man shot outside video store in Kennedale.” Fort Worth Star-
Telegram, March 1%, 2007.
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this sort constitute legitimate secondary effects evidence.”' In addition to its corroborative value,
this particular anecdote has some legal relevance because the off-site SOB was a plaintiff in H
and A Land Corp.

The Tenth Circuit may not have found the Montrose results relevant to Abeline Retail.
Every case study is unique in some respect, after all; and although the U.S. Census Bureau
considers both Effingham County, Illinois and Dickinson County, Kansas to be “rural,” the Tenth
Circuit may have focused on idiosyncratic, legally relevant factors. Nevertheless, the case study
results demonstrate that, whether urban, suburban, or rural, hotspots are hotspots. Whether the
area is urban, suburban, or rural, SOBs attract patrons from wide catchment areas. Because these
patrons are disproportionately male, open to vice overtures, and reluctant to report victimizations,
their presence attracts offenders, generating ambient victimization risk — a hotspot of predatory
crime. This theoretical mechanism operates identically in rural, suburban, and urban areas but,
because rural areas ordinarily have lower levels of visible police presence, rural hotspots may be
riskier than their suburban and urban counterparts.

Solving the problem by allocating more police to rural areas is politically unfeasible.
Governments allocate public safety resources across regions on utilitarian grounds. Per capita
allocations have the greatest impact on per capita crime rates. This poses an obstacle to rural
problem-oriented policing (Weisheit, Falcone, and Wells, 1999), of course, but it is a rational
policy for a government.”> Because the targets attracted to the rural hotspot live outside the
jurisdiction, and because victimizations are under-reported, ignoring the hotspot is a more
realistic strategy.

The future is unclear. The relocation of adult businesses to rural areas parallels the post-
war “flight” of inner-cities families. From the perspective of adult business proprietors, the urban
environment has become hostile. Zoning codes force adult businesses into “ghettos” where their
operations are strictly regulated and where competition with other adult businesses is fierce.
Rural areas have few regulations, on the other hand, and little competition; access to interstate
highway traffic is a bonus. As urban environments become more hostile, more adult businesses
will relocate to rural areas, forcing state and county governments into policy decisions.

> See, e.g., World Wide Video of Washington, Inc. v. City of Spokane, 368 F.3d 1186,
1195-96 (9th Cir. 2004) (“Anecdotal evidence and reported experience can be as telling as
statistical data and can serve as a legitimate basis for finding negative secondary effects ...”).

>2 For a review of the problems involved in rural policing, see Community policing in a
rural setting. (by Q. Thurman and E.G. McGarrell; Anderson Publishing, 1997) or Crime and
policing in rural and small-town America (by R.A. Weisheit, D.N. Falcone, and L.E. Wells;
Waveland Press, 1999).
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6. METHODOLOGICAL RULES

In the last five years, legislatures and courts have been bombarded with expert opinions
from both sides. Plaintiffs’ experts argue that every government-sponsored secondary effect
study is “fatally flawed” while every study conducted by a plaintiffs’ expert is “methodologically
rigorous.” Plaintiffs’ experts are incorrect, of course, but ignoring this point for the present, the
clash of experts raises this question: How can two sets of experts look at the same data and
arrive at different conclusions? The short answer to this question is that the experts recognize
and obey different methodological rules.

A more complete answer requires a discussion of the rules. Like all rules, the rules of
statistical inference are unambiguous and binding. Although investigators on both sides of a
debate are bound by the same set of rules, the rules can have slightly different interpretations. If
investigators frame the research question differently then, or if they make different assumptions,
or if they use different statistical models, even following the same rules, they can arrive at
different findings. With that point in mind, if an investigator wanted to produce a null finding,”
that goal could be achieved by using the weakest possible quasi-experimental design.

6.1 WEAK MEASURES OF AMBIENT CRIME RISK™*

The most salient difference between government-sponsored secondary effects studies,
such as those listed in Table 1, and the industry-sponsored studies that began to appear after the
Alameda Books decision, is way that ambient crime risk is measured. Whereas government-
sponsored studies use crime incident reports (e.g., Uniform Crime Reports or UCRSs), for the
most part, industry-sponsored studies use 911 calls-for-service (CFSs).

Although UCRs and CFSs are roughly comparable under some (but not all) conditions, in
statistical terms, UCRs are always the “better” measure of ambient crime risk. To explain this
important point, define the crime risk measure (CFSs or UCRs, e.g.) as the sum of crime risk and
noise:

CRIME RISK MEASURE = CRIME RISK + NOISE

Defined this way, the signal-to-noise ratio as the ratio of crime risk to the crime risk measure™

> Again, “null finding” means “finding that SOBs have no secondary effects.”

> This section and the next are based on R. McCleary and J.W. Meeker, “Do peep shows
“cause” crime?” Journal of Sex Research, 2006, 43:194-196.

>* The terms in the numerator and denominator of this expression are population
variances. Although I call this expression the “signal-to-noise ratio,” it is the squared correlation
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CRIME RISK CRIME RISK

SIGNAL-TO-NOISE = =
CRIME RISK MEASURE CRIME RISK + NOISE

The higher the signal-to-noise ratio, the “better” the measure. Relative to CFSs, UCRs are a
“better” measure of crime risk because they have a higher signal-to-noise ratio.

Figure 6.1 - Crimes vs. 911 Calls-for-Service (CFSs)

Calls-for-service {CFSs)

Figure 6.1 depicts the statistical relationship between CFSs and crime risk. In any
jurisdiction, CFSs outnumber crimes by a large factor. The relative areas accorded to CFSs (in
red) and crimes (in blue) depicts this aspect of the relationship. The signal-to-noise ratio is
proportional to the overlapping area. The larger the overlapping area, relative to the total area,
the higher the signal-to-noise ratio. In this case, the signal-to-noise ratio is relatively small.

The non-overlapping areas in Figure 6.1 fall into two categories. The first category
consists of CFSs that have nothing to do with crime. Examples include duplicated or unfounded
CFSs; CFSs that have no apparent basis; and CFSs that are precipitated by false alarms. The
second category consists of crimes that circumvent the 911 system and, thus, leave no CFS
records. Examples include crimes that the police discover through routine or proactive patrolling
and crimes that the police discover through specialized unit activity, especially “victimless” vice
crimes, particularly drugs and prostitution.

(or R?) for crime risk and its measure. See McCleary, R. and J.W. Meeker. Do peep shows
“cause” crime? Journal of Sex Research, 2006, 43:194-196.

> In the Annex Books v. City of Indianapolis decision, e.g., “Specifically, the data
revealed that the police made forty one (41) arrests at Annex Books for public masturbation
between December 5, 2001 and November 5, 2002. Def.'s Br. at 24. In the before/after crime
analysis Dr. Linz conducted, we note that he collected police call data for 2001 and 2003, but not
for 2002. We need not delve into the intricacies of Dr. Linz's analysis in order to conclude, as we
do, that the City has rebutted Plaintiffs' evidence to the contrary on adverse secondary effects.
We find the data regarding the number and type of actual arrests at Annex Books for the year
period compelling.” (333 F. Supp. 2d 773; 2004 U.S. Dist. LEXIS 17341)
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CFSs in the first category tend to overstate the crime rate; CFSs in the second category
tend to understate the crime rate. In addition to errors that over- and under-state the crime rate,
CFSs have errors that limit their use for finer inferences about where and when crimes occur.

Address-specific (“hotspot”) analyses assume that the address recorded on a CFS is the
address where the precipitating crime occurred. The address on a CFS instructs responding
patrol units where they go to “see the man,” however, and this is often not the address of the
precipitating incident. If X calls 911 to report a disturbance at Y’s house, e.g., the responding
patrol unit will be asked to “see the man” at X’s address. Although the disturbance occurred at
Y’s address them, X’s address will be recorded on the CFS record.”’

Time-specific analyses of CFSs are limited by analogous errors. The time recorded on a
CFS is not necessarily the time of the crime incident. For property crimes such as burglary and
theft, victims call 911 when the crime is discovered. This may be hours (or even days) after the
fact. Given these errors, CFSs allow for relatively crude, approximate inferences about the times
and places of crimes.

Table 6.1a - San Diego CFSs by Final Disposition

88,215 CFSs were cleared by report 14.6 %
31,035 CFSs were cleared by arrest 51 % (19.7 %)
71,686 CFSs were cancelled or duplicated 11.8 %
32,757 CFSs were unfounded 5.4 %
332,014 CFSs were disposed of without report 54.8 %
52,196 CFSs had other or unknown disposition 8.3 % (80.3%)

Table 6.1b - San Diego Burglary CFSs by Initial and Final Disposition

Total CFSs 607,903 100.0 %
CFS:s initially classified as burglaries 147,127 24.2 %
Burglary CFSs initiated by an alarm 110,111 18.1 %
False alarms 109,135 18.1 %
CFS:s initiated by actual burglaries 37,992 25.8 %

Source: 4 Methodical Critique of the Linz-Paul Report: Report to the San Diego City Attorney’s Office. R.
McCleary and J.W. Meeker, March 12, 2003.

Tables 6.1a-b illustrate the magnitude of the “noise” component in CFSs. In a 2002 San

>7 To obscure a business’ public safety hazard, the proprietor can ask 911 to send a patrol
unit to “5™ and Main” instead of to “521 East Main.”
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Diego secondary effects study, Drs. Daniel Linz and Bryant Paul analyzed 607,903 CFSs. As
reported in Table 6.1a, fewer than 20 percent of these CFSs began with a crime; more than 80
percent were cancelled, duplicated, unfounded, disposed of without report,™ or had some other
non-crime disposition. This 80:20 ratio of CFSs-to-crimes is typical of the overstatement found
in many large cities.

Table 6.1b illustrates another aspect of the problem. Nearly 25 percent of the CFSs
analyzed by Drs. Linz and Paul were initially classified as burglaries. Of these, 74.8 percent
were initiated by burglar alarms, 99.1 percent of which turned out to be false; only 25.8 percent
of burglary CFSs were actual burglaries. CFSs initiated by auto and robbery alarms aggravate
the problem that seen for burglaries. Considering “serious” crimes, like burglary, auto theft, and
robbery, in most large cities, CFSs overstate the crime rate by a substantial factor.

In light of these well known properties of CFSs, one might wonder why any researcher
might prefer to use CFSs to measure of crime risk. One answer — and there are several — is that
the relatively low signal-to-noise ratio of CFSs biases statistical tests in favor of a null finding. I
will explain this rather technical point after a short historical digression.

6.1.1 HISTORICAL NOTE ON THE USE OF CFSs

Until recently, virtually all secondary effect studies used UCR-based measures of ambient
crime risk. The millennial year, 2001, marked an historical turning point. Four years earlier, in
1997, the Fulton County, GA Police Department issued a “quick and dirty” report that compared
CFSs at the addresses of adult cabarets and taverns.” The design of the report reflects the
obvious common sense notion that, other things equal, an adult cabaret is a tavern that offers
nude or semi-nude entertainment; clothe the entertainers and the adult cabaret becomes a tavern.
It follows from this common sense argument that any difference in CFSs is the secondary effect
of nudity.

The results of the comparison surprised the Fulton County Commission. Over a 29-
month period, more CFSs were logged to tavern addresses. At a minimum, this implied that
adult cabarets posed no ambient public safety hazards; and this in turn implied that Fulton
County had no legitimate secondary effects rationale for regulating adult cabarets. And that,

> CFSs end without a report when the responding patrol unit finds no complainant,
informant, victim, or evidence of a crime. Most of the CFSs disposed of as “other/unknown” do
not require responses; “all units” CFSs, e.g., describe suspects or vehicles. Strictly speaking,
Drs. Linz and Paul should have analyzed only those CFSs that ended in an arrest or report.

> Study of Calls-for-Service to Adult Entertainment Establishments which Serve
Alcoholic Beverages. June 13", 1997, Capt. Ron Fuller and Lt. Sue Miller.
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more or less, is how the U.S. Eleventh Circuit Court interpreted the data.*

Following the 2001 decision in Flanigan’s Enterprises, CFSs became the preferred crime
risk measure for experts retained by the SOB industry. Whereas government-sponsored studies
continue to use UCR-based measures, after 2001, most SOB industry-sponsored studies use CFS-
based measures of ambient crime risk. The 2002 San Diego study, to be reviewed below, and the
2003 Greensboro and 2004 Daytona Beach studies, reviewed in Section 3 above, illustrate the
trend. All used CFSs; all purported to find no secondary effects.

In our critique of the 2002 San Diego study by Drs. Daniel Linz and Bryant Paul, Jim
Meeker and I pointed out the problems inherent to CFSs generally and their use in secondary
effects studies particularly. Drs. Linz and Paul countered by arguing, first, that there is a debate
among criminologists about the statistical properties of CFSs; and second, that CFSs are widely
used in government-sponsored secondary effects studies. Both arguments are incorrect.

On the first point, shortly after the advent of computerized 911 systems, criminologists
experimented with CFSs, sometimes even using them as surrogate measures of crime risk. The
results of this experiment led to a consensus view that CFSs are not the best — or even a good —
measure of ambient crime risk. Few criminologists study CFSs for any reason; but no
criminologists study CFSs to learn about ambient crime risk. The published literature review
summarized in Table 6.1.1 supports both of these opinions. During a recent five-year period,
four general criminology journals published 705 items. Most of the items were either non-
empirical (essays, reviews, etc.) or else, analyzed phenomena other than crime (police behavior,
sentencing decisions, efc.). Of the 254 articles that analyzed a crime statistic, 134 (52.8 percent)
analyzed UCRs; 119 (46.8 percent) analyzed victim or offender surveys. Only five items (1.9
percent) analyzed CFSs.®' Of these five, only one used CFSs as a crime risk measure.

% Flanigan’s Enterprises, Inc. v. Fulton County, 242 F.3d 976 (11th Cir. 2001)
6! Table 6.1.1 was compiled from the independent judgements of eight students. Inter-

rater reliability among the eight was nearly .95. Because some of the 254 articles analyzed
multiple statistics, the rows may sum to more than 100 percent.
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Table 6.1.1 Crime Statistics in Criminological Journals, 2000-2004

Total Crime

Items Stats UCRs Survey CFSs
Criminology 193 52 37 16 0
Justice Quarterly 152 48 23 23 2
J of Quantitative Criminology 95 47 30 17 0
J of Criminal Justice 265 107 44 63 3

(705) (254) (134) (119) 5)

On the second point, other than the 1997 Fulton County study, analyses of CFSs are rarer
than hen’s teeth in government-sponsored studies. Finally, however, recent case law supports the
views of criminologists and governments. At least four U.S. Circuits have rejected attempts by
SOB plaintiffs to use 911 calls to cast direct doubt on an ordinance.” In short, analyses of CFSs
these data are not sufficient to meet the standards required under Alameda Books to cast doubt on
the secondary effects evidence relied on by the government to support an ordinance.

6.1.2 ANECDOTAL EVIDENCE OF BIAS IN CFSs

All large police agencies record 911 calls for planning and budgeting purposes.”’ In a
pinch, 911 databases can generate “quick and dirty” snapshots of crime problems. In the long
run, however, police agencies use crime incident reports to measure crime risk. Criminologists
have the same views. Nevertheless, 911 calls-for-service seem to be the preferred secondary
effect measure for SOB plaintiffs.

One reason why SOB plaintiffs might prefer 911 calls is that, because relatively few
“victimless” crimes (drugs, prostitution, etc.) come in through 911 channels, 911 calls understate
the incidence of these crimes by a large factor. Another reason is that 911 calls can be used to
mask an address-specific public safety hazard. This last problem merits special comment. If a

2In Daytona Grand (at 44-46), the Eleventh Circuit outlined the limitations of 911 calls
and in footnote 33, noted that three other Circuits had rejected attempts by plaintiffs to use 911
calls to cast direct doubt on an ordinance: Gammoh v. City of La Habra, 395 F.3d 1114, 1126-27
(9™ Cir. 2005), G.M. Enter., Inc., 350 F.3d 631, 639 (7" Cir. 2003), and SOB, Inc., 317 F.3d 856,
863 & n.2 (8" Cir. 2003).

5 These legitimate uses of 911 calls are discussed in most undergraduate policing texts.
See, e.g., Roberg, R.R., J. Crank and J. Kuykendall, Police and Society. Wadsworth, 1999.
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business is familiar with the coding conventions, 911 records can be manipulated to make the
business look more or less in need of police service. To build a case for more police service, the
proprietor can complain to the police about problems that might otherwise be handled informally.
Or alternatively, to mask a public safety hazard, the proprietor can handle problems informally,
thereby creating fewer 911 records and making the business seem safer than it actually is.

Manipulations of this sort are legal, strictly speaking. At the extreme, manipulating the
911 record-keeping system crosses the line. In a recent Manatee County case, for example, an
SOB bribed at least two deputies to illegally circumvent and/or to falsify 911 records.

Another Manatee deputy, Daniel E. Martin, 35, told sheriff's investigators that one
of the Cleopatra's door girls had his cell phone and would call him personally to
quell customer disturbances ... Former Manatee deputy Joshua R. Fleischer, 25,
who resigned this month, told a detective that whenever he was dispatched to
Cleopatra's for a disturbance he listed the address as the “3900” block of U.S. 41 —
deliberately misidentifying the actual address in the 3800 block. Fleischer,
according to the detective, did not want his reports associated with the club.**

The investigation into this scandal has spread to surrounding counties. The relevant point, for
our purposes, is that business proprietors who are familiar the geo-coding conventions can (and
in Manatee County, at least, do) attempt to manipulate the system.

6.2 SUBSTANTIVE VS. STATISTICAL SIZE

A relatively low signal-to-noise ratio does not disqualify CFSs as a measure of ambient
crime risk. On the contrary, ignoring their inherent biases, CFSs could provide a crude measure
of ambient crime risk. When CFS-based risk measures are used to test statistical hypotheses,
however, their relatively low signal-to-noise ratio biases the test in favor of a null finding. In
effect, the low signal-to-noise ratio of CFSs makes substantively large secondary effects look
statistically small.

The distinction between the substantive and statistical size of a secondary effect requires
an explanation. In their 2002 San Diego secondary effects study, Drs. Linz and Paul found that
SOB areas had 15.7 percent more CFSs than control areas. Most San Diegans would consider a
15.7 percent difference in CFSs to be substantively large. The budgetary implications of a 15.7
percent difference in CFSs boggle the mind. Nevertheless, according to Drs. Linz and Paul, the
difference is statistically small and, hence, should be ignored. In fact, Drs. Linz and Paul are
wrong. The substantively large secondary effect is also statistically large. After a short
digression, I will review the 2002 San Diego study.

64 StripClub News, September 22™, 2006, “Investigation tied to strip club leads to
resignations and charges.”
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Figure 6.2.1 - Jury Trials and Hypothesis Tests

But in Reality, the Defendant is ...

Guilty Not Guilty

The Jury Convicts

The Jury Hangs

The Jury Acquits

6.2.1 STATISTICAL HYPOTHESIS TESTING

Figure 6.2.1 summarizes the principles of statistical hypothesis testing by analogy to a
jury trial. Suppose that an SOB stands accused of posing an ambient crime risk. After hearing
the evidence, the jury can convict, acquit, or hang. If the jury convicts, there is a small (but non-
zero) probability that the jury convicted an innocent SOB; i.e., a false-positive (or “Type I”” or “a-
type”) error. If the jury acquits, on the other hand, there is a small (but non-zero) probability that
the jury acquitted a guilty SOB; i.e., a false negative (or “Type II” or “B-type”) error. Finally, if
the jury hangs, there was no decision and, hence, no possibility of error.

In real-world courtrooms, the probabilities of false-positive and false-negative verdicts is
unknown. Courts enforce strict procedural rules to minimize these probabilities but we can only
guess at their values. In statistical hypothesis testing, on the other hand, the values are set by
rigid conventions, to five percent for false-positives and twenty percent for false negatives.®
Adopting these same values, to convict, the jury must be 95 percent certain of the SOB’s guilt.

% The most comprehensive authority on this issue is Chapter 22 of The Advanced Theory
of Statistics, Vol. 2, 4" Ed. by M. Kendall and A. Stuart (Charles Griffin, 1979). This authority
requires a strong background in mathematics, however. J. Cohen’s Statistical Power Analysis
for the Behavioral Sciences, 2nd Ed. (L.E. Erlebaum Associates, 1988) and M. Lipsey’s Design
Sensitivity: Statistical Power for Experimental Research. (Sage Publications, 1990). Both Cohen
(pp- 3-4) and Lipsey (pp. 38-40) set the conventional false-positive and false-negative rates at
a=.05 and f=.2, respectively. These rates can be set lower, of course. The convention also sets
the ratio of false-positives to false-negatives at 4:1, implying that false-positives are “four times
worse than” false-negatives. The 4:1 convention dates back at least to 1928 (J. Neyman and E.
Pearson, “On the use and interpretation of certain test criteria for purposes of statistical
inference.” Biometrika, 1928, 20A:175-240). It reflects a view that science should be
conservative. In this instance, for example, the 4:1 convention works in favor of the SOB.
When actual decision error costs are known, the actual ratio is used.
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To acquit, the jury must be 80 percent certain of the SOB’s innocence. To ground the 95 and 80
percent certainty levels, we could try each case in front of a large number of independent juries.
To convict, 95 percent of the juries would have to return the same guilty verdict; in the case of
an acquittal, 80 percent would return the same not guilty verdict.

Correct decisions are painted blue in Figure 6.2.1. Five percent of all convictions are
false-positives and 20 percent of all acquittals are false-negatives. Incorrect decisions are painted
red in Figure 6.2.1. When the levels of certainty are too low to support conviction or acquittal,
of course, the jury hangs. Non-decisions, painted yellow in Figure 6.2.1, depend on factors such
as the strength of evidence, credibility of witnesses, and so forth. So as not waste a jury’s time,
the prosecutor doesn’t bring obviously weak cases to trial. Likewise, faced with strong evidence
of guilt, the defense counsel seeks a plea bargain in order to avoid trial.

The analogy to statistical hypothesis testing is nearly perfect. The researcher considers
two complementary hypotheses. The SOB either has secondary effects; or alternatively, the
SOB does not have secondary effects. Based on the magnitude of the expected and estimated
effects, the researcher then accepts one of the two hypotheses.

® [f the false-positive rate for the estimated is smaller than five percent, the
hypothetical secondary effect is accepted with 95 percent confidence. The SOB
has a large, significant secondary effect.

If the false-positive rate is larger than five percent, researcher does not automatically accept the
alternative hypothesis but, rather, conducts a second test.

® [f the false-negative rate for the expected effect is smaller than twenty percent,
the alternative hypothesis is accepted with 80 percent power. The SOB does not
have a secondary effect.

But lacking both 95 percent confidence and 80 percent power, neither hypothesis is accepted; the
results are inconclusive. Since inconclusive results invariably arise from weak research designs,
and since the relative strength of a design is known a priori, inconclusive results should be rare.
But in fact, many of the secondary effects studies sponsored by SOB plaintiffs have inconclusive
results. An example illustrate the plaintiffs’ rationale.

6.2.2 SAN DIEGO PEEP SHOWS

Analyzing San Diego CFSs, Drs. Daniel Linz and Bryant Paul found no statistically
significant difference between SOB and control areas.”® When Jim Meeker and I re-analyzed the

% 4 Secondary Effects Study Relating to Hours of Operation of Peep Show Establish-
ments in San Diego, California. September 1, 2002. Daniel Linz and Bryant Paul. Submitted in
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data,”” we discovered that the SOB areas actually had 15.7 percent more CFSs than the control
areas. In the view of police, legislatures, and citizens, a 15.7 percent difference in any crime-
related statistic is substantively large. In statistical terms, however, the effect was not so large.
Drs. Linz and Paul used the statistically small size of the effect to argue that the “real” secondary
effect was zero:

... statistically nonsignificant result and must be interpreted, as meaning that there
is no significant difference between these two averages — an indication that the
level of criminal activity for [peep-show areas] is equal to the level of criminal
activity for [control areas].®®

The substantively large 15.7 percent increase is not “real,” in other words. If the effect estimate
is not statistically significant, then it does not exist.

A mundane analogy reveals the fallacy in this argument. If I cannot find my car keys, I
might conclude that my car keys do not exist. But although this may be true, it may also be true
(and certainly more likely) that I did not look hard enough for my car keys or that I looked in the
wrong place.” By analogy again, if a “quick and dirty” secondary effect study fails to find a
statistically significant effect, one might want to conclude that no effect exists. Although this
may be true, it may also be true that the study was “too quick” or “too dirty.”

As it turns out, Drs. Linz and Paul did not “look hard enough” for a secondary effect in
San Diego and, worse, looked “in the wrong place.” The false-negative error rates plotted in
Figure 6.2.2 were calculated by Jim Meeker and me from statistics reported by Drs. Linz and
Paul. As shown, the reported 15.7 percent secondary effect estimate has a false-negative rate of
.508. What this means, simply, is that the reported null finding is more likely (51 percent) to be
incorrect than it is to be correct (49 percent).

Mercury Books v. City of San Diego. U.S. District Court, Southern District of California (00-
CV2461).

7 R. McCleary and J.W. Meeker, A Methodical Critique of the Linz-Paul Report: A
Report to the San Diego City Attorney’s Olffice. March 12, 2003.

8 p.15, A Secondary Effects Study Relating to Hours of Operation of Peep Show
Establishments in San Diego, California. September 1, 2002. Daniel Linz and Bryant Paul.

% Newton made this point with his aphorism “Negativa non Probanda.” “Finding
nothing proves nothing.”
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Figure 6.2.2 - False-negative Rates for the San Diego Finding
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Whereas Drs. Linz and Paul interpret their null finding as evidence that San Diego SOBs
do not have secondary effects, in fact, their results are inconclusive. The secondary effect would
have to exceed 22.7 percent (304.5 CFSs) before the effect could be detected with 80 percent
power. Although many elements of the design contribute to its inherent weakness, the use of
CFSs is a major culprit. Jim Meeker and I have demonstrated that, correcting for low signal-to-
noise ratio of the San Diego CFSs, the substantively significant secondary effect estimate is
statistically significant as well.”

6.3 CONCLUDING REMARKS

The mathematics of statistical hypothesis testing is so demanding that few social
scientists understand the concepts or their importance to research.”’ The conventional 80 percent
power level was proposed and adopted in the 1920s when statistical hypothesis testing was in its
infancy. The convention has survived for eighty years because it serves two useful, crucial
functions.

® Anyone with a modest background in research methods can design a study in a
way that favors — or even guarantees — a null finding. The convention
minimizes abuses by malicious investigators.

7 The correction is reported in R. McCleary and J.W. Meeker, “Do peep shows ‘cause’
crime?” Journal of Sex Research, 2006, 43:194-196.

' E.g.,“I attributed this disregard of power to the inaccessibility of a meager and

mathematically difficult literature...” (p. 155, “A power primer.” J. Cohen, Psychological
Bulletin, 1992, 112:155-159).
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® Haphazardly designed “quick and dirty” studies favor the null finding. The
convention minimizes the impact of spurious findings generated by naive
(but benign) investigators.

Lay audiences, who must rely on common sense, cannot always distinguish between weak and
strong designs or between benign and malicious investigators. Scientific conventions guard
against both abuses. In this particular instance, the 80 percent power convention allows the lay
audience to trust the validity of a null finding.

Recognizing the conventions, crime-related secondary effect studies can assigned to one
of three categories: studies that report secondary effects with 95 percent confidence; studies that
report null findings with 80 percent power; and studies that are inconclusive. All of studies listed
in Table 1 above either report large, significant secondary effects or else are inconclusive. No
studies report null findings with the conventional 80 percent power. This reinforces a statement
that I made in the introduction to this report: It is a scientific fact that SOBs pose large,
significant ambient crime risks.
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Introduction

CONSULTANT TEAM

The City of Fort Worth retained Duncan Associates, in association with Cooper
Consulting Company, Inc., to undertake a study of certain effects of sexually
oriented businesses. Specifically, a survey of Fort Worth and Dallas appraisers
was undertaken to determine the potential impacts sexually oriented uses, as &
well as other land use types, may have on residential and businesses property -_
values. Project manager for the study is Eric Damian Kelly, Ph.D., FAICP, vice- —
president with Duncan Associates. Teamed with Eric, is Connie B. Cooper, FAICP, co-author,
with Kelly, of the American Planning Association’s Planning Advisory Service Report
Everything You Always Wanted to Know About Regulating Sex Businesses. We were assisted
in the survey design and the analysis of results by David C. Keuhl, Ph.D., an Assistant
Professor of Urban Planning at Ball State University. The work was performed under the
supervision of the Office of the City Attorney, providing background for the City Council in its
consideration of amendments to the zoning regulations for sexually oriented businesses.

' ;
%@3155

oA

REGULATING SEXUALLY ORIENTED BUSINESSES

Regulation of sexually oriented businesses has become one of the more challenging tasks
facing communities today. Regulations must balance legitimate community concerns about the
businesses with the First Amendment rights of the business owners and customers.

Courts increasingly demand that local governments base their zoning regulations of sexually
oriented businesses on documented land-use effects of those businesses. Recent court decisions
indicate that a local government representing a jurisdiction of significant size is in a better

position legally if it conducts its own study of those impacts, rather than relying on published
studies or studies conducted in other communities.

Most regulations of sexually oriented businesses are directed at nude or topless bars, XXX
video stores and other establishments devoted almost entirely to sexually oriented activities.
However, many well-regarded merchants include in their stock a measurable proportion of
arguably sexually oriented material; such businesses include the video rental stores with “adults
only” backrooms, news dealers with isolated racks of adult magazines and a variety of specialty
stores that may include certain sexually oriented items.

Although those who take the most negative view of sexually
| oriented activities and materials would lump all such businesses
i together, this creates an impossible situation, legally and
politically. First, any broad limitation on any business with any
“sexually oriented”” materials or activities would ultimately apply to every bookstore, every
movie rental store, every news dealer and, arguably, a variety of other merchants, such as
Victoria’s Secret, which trades on the fringes of this market in some of the nation’s most
upscale malls. Although those who would like to see such materials and activities eliminated
completely from a community, the fact remains that there are technically x-rated scenes in
major works of literature, brief nudity and sexual activity in Academy award-winning motion
ptctures.

Survey of Appraisers in Fort Worth an d Dallas, Texas, September 2004 1
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Regulation of sex businesses is one of the most litigated areas of land-use law today.
Communities that have tried to bar most or all sex businesses have generally lost court
challenges to their regulatory schemes. In that context, a community must make reasonable
provision for the existence of some sexually oriented businesses; on the other hand, it is also
clear that a community need not necessarily allow every such establishment to offer the full
range of sexually oriented products or activities that its proprietors might like to offer. Courts
have also recognized that a sexually oriented business (such as a book store) is different from
other businesses offering similar products that are not sexually oriented. Detroit can adopt and

implement different zoning regulations for such businesses, provided that the effect is not a
complete ban on all such businesses.

Regulations that attempt to censor specific messages or that otherwise target the message itself
are subject to “‘strict scrutiny” in the courts, a standard which places a heavy burden on a
government to show a “compelling state interest” that justifies the regulations. See, for
example, Boos v. Barry, 85U.S. 312, 108 S. Ct. 1157, 99 L. Ed. 2d 333 (1988). But where the
regulations are aimed at the secondary effects of sexually oriented businesses, they will be
treated as “content neutral” and subject only to “intermediate scrutiny,” a far less burdensome
standard for local governments to meet. See City of Los Angeles v. Alameda Books, Inc., 152
L. Ed. 2d 670, 122 S. Ct. 1728 (U.S. 2002).

In response to concerns of residents about the secondary effects of certain sexually oriented
businesses, particularly in parts of the community where there were multiple such businesses,
the City of Fort Worth began to consider amendments to its zoning regulations affecting
sexually oriented businesses and sought our advice on the extent of those secondary effects.

The focus of this study has been on the secondary effects of those businesses on property
values.

ScoPE AND DESIGN OF STUDY

This study consisted of a survey of MAI and SRA real estate appraisers in Fort Worth and
Dallas. There have been earlier surveys of real estate appraisers and professionals regarding
this subject, including those incorporated in studies for Indianapolis, Indiana, Austin, Texas,
Garden Grove, California, and Rochester, New York.!

The most commonly cited secondary effects of sexually oriented businesses on communities
relate to incidence of crime and effects on surrounding property values. The incidence of crime
was well documented in the Garden Grove study,” a study that would be difficult and expensive
to replicate. Efforts to model the effects of particular uses on property values have proven to be
very difficult to carry out effectively. The typical method, followed in sections of both the
Indianapolis and Austin reports, is to compare trends in property values in an area with a
sexually oriented business to trends in property values over the same period of time in a similar
area without a sexually oriented business. There are multiple levels of comparison in such a
study. One major challenge is trying to find “similar” areas. There will always be differences
other than the sexually oriented business, and, without a large enough sample size that allows
testing for other variables, it is difficult to determine how those other variables may be
increasing or offsetting the apparent secondary effects of sexually oriented businesses. One
area may have a park, while the other does not. One may have three small religious institutions
while another has only two such institutions, but one of them turns out to be very large, with
activities several days a week. The area with the sexually oriented business may also have a
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pawn shop or a salvage yard or another use that may also have a negative effect on property
values.

Even if researchers are able to identify truly comparable areas for the study, there is a further
problem in tracking trends in property values. A study may use values assessed for tax
purposes, a methodology that is itself fraught with problems and that often includes a number
of factors other than market value. Tracking the values of properties that actually sell may
make sense, but there is no guarantee that similar properties will sell in the two similar areas
over any reasonable study period. The sale of one deteriorated home in one area or of a couple
of upscale homes in another can distort study results. Understanding those problems is not
particularly difficult. Solving them in the context of a specific study in a specific community is
very difficult indeed.

Given the above, we believe that the opinions of appraisers provide an excellent and reliable
measure of the effects of any kind of use or activity on property values. First, certified
appraisers are experts in their fields, people who follow professional standards in making
judgments about property values. Second, appraisers familiar with a local market look at the
values of many properties every year and thus have a substantial data set not only in their files
but also in their heads. Third, and perhaps most important, the opinions of appraisers are
essentially self-fulfilling prophecies. The vast majority of real estate transactions that take
place in this country involve mortgage loans. The amount available for a mortgage loan on a
particular property depends on the value of the property, as determined by an appraiser. The
mortgage value of a property is typically closely correlated with the market value of the
property, because few buyers are willing to pay more for a property than mortgage lenders
believe that it is worth. Thus, to take an overly simple example, if most appraisers in a
community believe that pink and green houses are worth, in general, 10 percent less than

similar houses painted beige, the practical effect of that opinion will be to reduce the market
value of pink and green houses.

We elected to survey only appraisers who have met the professional standards of the Appraisal
Institute’ as Members (holding the MAI designation) or as Senior Residential Appraisers (SRA

designation). The Institute is considered by many to be the leading organization setting the
standards for appraisers in the United States.

Previous surveys of appraisers have been criticized because the purpose of the survey was
made obvious, either in a cover letter or in the narrow focus of the instrument itself. We thus
designed a survey that asked the opinions of the appraisers about both positive and negative
effects of a variety of land uses on surrounding properties — uses including religious
institutions, parks, libraries and shopping centers, as well as uses often carrying a negative
connotation, such as sexually oriented businesses, pawn shops and homeless shelters.

We mailed the surveys to all appraisers meeting the above qualifications. We used follow-up

letters and e-mails to ask survey recipients to respond. A discussion of the response rates
follows at the end of this report.

In our report below, we include summaries of responses to the questions in which we were

most interested. The survey instrument and responses to all questions are included at the end of
the report. Although we have grouped sexually oriented businesses together in reporting the
responses, the survey instrument mixed various land uses in the questions.

Survey of Appraisers in Fort Worth and Dallas, Texas - September 2004 3
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Findings

Question 3: How would the listed land uses located within 500 feet of a Single- Family Home

likely affect the home’s appraised value?
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Appraisers were nearly unanimous in responding that adult-oriented businesses of any kind
(arcades, stores, or cabarets) would decrease single-family home property values. Other uses
deemed similarly detrimental to property values included homeless shelters, bars, and
pawnshops. Interestingly, a convenience store with a beer and wine license was viewed as

decreasing values by 60% of the respondents.
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Question 4: If you selected “Decrease Value” or “Increase Value” for any of the land uses in

Question 3, at what distance would the land use likely have No Impact on the appraised value
of the Single-Family Home?

. - ' o Dlstance Before There Is No Impact on Smgle Famlly
; Home s Appraised Value (%)

: o Over ; Over CA)A\;er {r Over | Over T Ove‘rm e
| Land Uses 500 | 1000 1500 i 2000 2500 3000
* | ft ft. | ft. ft. ft. Feet

!
i

b [ —— \ e e e = e e e
i
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Adult Arcade/Peep Booths 0 0 0 0 S. 7 5.7 5.7 82.9 2800
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| Fire station | 56 |ttt | 222 [ 114 | 114 | 389 | 2100 |
{Pubuc Library 130 | 43 | 217 | 43 | 261 | 2. 4A_:_i‘__4g_gloo
: Grocery Store i 74 11 1 _ 25 9- i ‘7‘1»8;5 L 3 7 33 3- | 2090
| Neighborhood Park 129 ] 161 | 194 | 258 | 00 | 258 | 1800
Boostore 118 476 | 25 176 | 58 | 235 | 1700
Rellglous Instltutlon 13.3 ]1 200 26.7 , 13.3 6.7 200 } 1700 |

!

b L AL e e B

More than 78% of the appraisers judged the negative influence of adult-oriented businesses on
property values to extend beyond 3000 feet (or approximately 6 blocks). While a few suggested
the influence was not felt quite so far, even the lowest estimates put the distance at 1000 feet.
The average distance was between 2700 and 2800 feet. Other than sexually oriented uses, only
homeless shelters were considered to influence property values that far away. Pawnshops, bars,
and gas stations were next (2600 to 2400 feet).
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Question 5: How would the listed land uses located within 500 feet of a Community

Shopping Center likely affect the community shopping center’s appraised value?

| Affect on Community ShoppinQ Center’s

; i Appraised Value (%)
; Land Use Decrease ENo impact | Increase Oprlqnolon
" Aduit Arcade/Peép Boofhs ] Te23 ; T2 | 26 | 26
1GentlemansCIub/Cabaret i 7 ‘ 897 26 5;1 | 26 M
Adult Novelty/Media Store (Retall only) 82 1 12.8 0 0 5.1
Homelessshefer | &1 | 128 [ 26 | 26 _
! Pawn Shop 53.8 359 5.1 5.1
'Barllounge | ase | 462 128 | 51
| Convenience Store (beerwine license) | 7.7 | 80 | 256 | 77
Goceysow 7 [ Tma | wme | 2
Booksore | 21 | ez | 24 | 27
@ e s s | es | oae
Nelghborhood Park 2.6 82.1 10.3 5.1
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"’b'fr.‘;'e“él}u’a-.;;” | 26 | 641 | 308 | 26
Gssmn U aeer e | ae |
Publlc Library | o0 | 897 1 7T | 28

The appraisers considered the property values of community shopping centers to be equally
detrimentally affected by the proximity of adult-oriented businesses. More than 82%
considered adult-oriented uses to decrease commercial property values. The only use
considered to be comparable in its decreasing of property values was homeless shelters.
Pawnshops and bars were next but only 54% and 36%, respectively, of the appraisers thought
they would decrease property values.
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Question 6: If you selected “Increase Value” or “Decrease Value” for any of the land uses in
Question 5, at what distance would the land use likely have No Impact on the appraised value
of the Community Shopping Center?

} Dlstance Before There Is No Impact on Communlty Shopplng
Center s Appralsed Value (%)
e ) e
3 o oo S o | o | Sy | average
‘1 Land Uses : Tl et ft. | ft ft. Feet
!Homelese Sheter | 00 | 36 | 107 | 1;5 36 | 643 | 2500 |
| Adult Novelty/Media Store | | T T
| (Retail only) L 00 143 | 107 | 107 | 36 | 607 | 2400
vAEJI_t Arcade/PecpBooths | 29 | 88 | 118 | 11.8 | 59 | 58.8 | 2400 |
;ééﬁtlérﬁ;;;?;ﬂﬁ?eég;r;twW | 00 | 147 | 147 | 59 | 59 | 588 | 2300
B B R TR AT
Bar/Lounge 5.0 10.0 350 20.0 0.0 30.0 1900
‘Grocery Sore 23 8 | 48 | 286 11237 48 | 238 | 1700
lOfrce Building N I 333 1222 o0 | 22.5"“‘%1"7"66”“
Frestaton 182 | 91 | 273 | 182 L oo 273 | 1700
| Gas Station 31.3 63 | 250 | 00 | 00 | 37.5 | 1700
Booi(_efore | e | 176 | 204 ws'."ém; 59 | 235 | 1600
'Religious Institution | 182 _2'7'3; ‘ iwé}né 191 | 00 | 182 | 1500
[ " Convenience Store (beerfwine | R R
license) 260 | 188 | 313 | 63 | 00 | 188 | 1400
Public Library | 200 ;300 ' 300 | 100 | 00 | 100 | 1300
\Ne;ghborhood Park o 22“5‘ o 444 | 222 ';"‘6'0"(“;0.0 1 .,1.,29°i~

Approximately 60% of the appraisers felt adult-oriented businesses have an impact on the value
of shopping centers’ values beyond 3000 feet. As compared to single-family homes, the
distance at which appraised values would no longer be affected by an adult use was somewhat
less. Respondents felt that it took from 2300 to 2400 feet before an adult use had no impact on
the appraised value of a shopping center. Only homeless shelters were suggested to have a
further reach (2500 feet). Again, pawnshops and bars were next with an influence on property
values 2100 and 1900 feet, respectively.

Survey of Appraisers in Fort Worth and Dallas, Texas — September 2004 7

MILWAUKEE, WI AE REGS 000753



) Duncan Associates

Question 7: Is there a greater negative impact on property values if there is a concentration of
land uses that have a negative impact on appraised values?

t Does a Concentratlon of Negatrve Uses Create a Greater Impact? f
) ) o i
|

. Yes : 82 9% f No . 9 8% , No opmlon ‘ 7 3% o

The vast majority of appraisers agreed that a concentration or cluster of detrimental uses had a
greater negative impact on property values than isolated uses.

Question 8: If you answered “YES” to Question 7, which of the following factors are
important in determining whether there is a '"concentration” of uses with a possible
negative impact?

; Factors Determmlng a Concentratuon

‘ Number of uses wrthln a specn‘"ed area'7 I 3 + (uses)

x Drstance between uses measured in feet'7 430 feet (average)

| At what separatlon dlstance would the lmpact of the
. concentratlon cease to be a con5|derat|on’7 3,340 feet (average)

00 00 G

A concentration of three or more negative uses was considered by most appraisers to be the
level at which the impact is greater. The grouping was considered to occur if uses were within
approximately 400 feet of each other. Respondents felt concentration ceased to have an impact

at an average distance of 3,340 feet (as compared to approximately 2300 to 2800 feet for single
uses listed earlier.)

Question 9: General comments on other issues related to Question 8.
» Survey did not consider condition or level of public use for several items.

®  Variable that affects survey is the price range of house and size of community. In Dallas,
$300,000+ houses like to be secluded. In small towns people are happy to have a choice in uses,
have growth and acceptance of it.

= Concentration depends on size of the defined area.

» Grouping of uses may be beneficial such as West End, Deep Ellum, or Sundance Square; however,
DFW does not group their sexually oriented businesses into a single "red-light" district so it is
difficult to measure. Although all of the clubs near Buchman Lake had a negative effect on the
area; so it may be un-wise to cluster such uses near a residential area.

*  Adult sexually oriented businesses need to be concentrated and located low-end industrial areas,
otherwise they will gradually drive down the population and desirability of the area.

= Shopping centers benefit from defined agglomerations of retail if they have high architectural and
signage standards; residential amenities within walking distance (5 - 6 blocks) are positive.

Survey of Appraisers in Fort Worth and Dallas, Texas — September 2004 8
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» Uses such as pawnshops, peep booths, etc, obviously effect single-family value. It is an open
question as to effect on commercial properties; but as always, the developer must exhibit some
common sense as to locations, area, etc., in both residential and commercial.

* The adverse land uses should be located outside the defined neighborhood in order for an adverse
use to have little or no impact.

* Certain uses tend to increase crime rates and probably push values downward.

* Concentrating SOBs in industrial areas is reasonable as I support the business owners' rights to do
business. Homeless shelters strike me as a big problem due to the number of panhandlers, bums,

psychotics, etc. that leave the shelter each day. These need to be close to police stations and city
services.

= It depends — Type of uses. Type of high-rise. Type of low rise. Ugly stuff in air. Blah Blah Blah.

» It depends on various factors primary are owner's expectations for the environment they are
purchasing close to their house. Urban area negative use not a factor; suburban - everything can be
an issue. Could get more usefulness by designing a questionnaire from an appraiser's perspective. I
really think you can't understand factors without a socio-economic context.

» All of the above factors are relevant in that the noise level and traffic need to be minimal, although
services need to be still relatively close by.

» Obviously some uses detract from value but number of uses is subjective.
» Marketing time (for property) would need to be extended.

* There would be other factors to be considered such as a major street or intersection as a screening
characteristic, a larger building that blocks, a green belt or distances between uses, etc.

Typically, no single adverse use causes a negative impact but a negative impact use causes other
negative impact uses to move into certain areas and the combination of all negative uses creates
negative property values.

* Single-family uses should be "family" oriented - not pornographic oriented. Lower demand would
result in lower prices. Community shopping tends to be "A, B, or C" tenants etc. Generally
pawnshops and adult entertainment are the lower rents, thus in lower value areas.

* SOBs generally have a negative affect on single family uses; lesser impact on retail.

Question 10: Do you believe that your personal, moral, or ethical beliefs about certain land
uses have affected your responses to any of the questions in this survey?

AI-'.‘);I"’ersc:mal B”eliefs Affe;:f Response?
5 Yes L 195%

|
1
‘ }
No . 805% !

Slightly less than 20% of appraisers felt that the answers they gave to the previous questions
might be influenced by their “personal, moral, or ethical beliefs.” The most commonly
mentioned uses where this occurred were in the case of adult-oriented businesses. This means
the findings may be slightly skewed negatively towards adult-oriented businesses.
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Analysis of Response Rate

We mailed 186 surveys to appraisers holding the SRA or MAI designation in the cities of Fort
Worth and Dallas. After follow-ups by mail and e-mail, we received 41 completed forms.
Another 34 persons responded by indicating that they did not wish to complete the survey.
Conservatively, that gave us a response rate of 22 percent, which is a margin of error of 13.7
percent. In some surveys — such as those of voters for President of the United States, where

margins are typically narrow — that margin of error would substantially impair if not eliminate
any validity of the survey.

In this case, however, the major findings were supported by 82 to 97 percent of the
respondents. Even if the entire margin of error were applied negatively and the resulting
responses were thus directly reduced (which is a worst-case example of possible error, not a
statistically valid technique), the results would drop to 68 to 83 percent of the respective
respondents, still a very strong and firm finding on all of the issues on which we have reported.

An argument can certainly be made that the response rate was greater than that in a typical
survey in which a response rate of 22 percent is reported; in such a survey, typically only 22
percent of the people respond in any way. In this case, 40 percent actually responded in some
way, although 18 percent were simply responding to say that they did not wish to participate.

It is also useful to compare the response rate in this study to response rates in other surveys of
appraisers. A search of the literature on appraiser’s response rates to surveys revealed a range

as follows:
@
iAuthor ‘ - | :YAe;lV'h Re;ponse Rat‘e“
Chant o000 21.0%
| Clawretic, Bible, etal’ | 1989 |  23.9%
1 DlSkll‘l Lahev et al s i 1988 e 30 6% o
’ Dotterwelch and Myers ” { “ 1995 E 41 5% o
Fisher, Lentz, etal® 1003 30w |
Kinnard and Worzala’ 1999 | a3.0%
lLahey, Ot etal. " L1993 | 404%
Smolenand Hambleton | 1997 | e5%
Waller'? 2000 i 500%
. Wolverton and Epley” 2000 : 25 7%
:.Wolverton and Galhmore | 1979’9 , V 31 7% o
-Wolverton and Galhmore - 1§§9a o 31 8%
Although at the low end of response rates among surveys of appraisers on a variety of subjects,
. the results in this survey were of the same order of magnitude. Further, most of the other
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surveys asked appraisers questions about their profession or practices, not hypothetical
questions about property values. As experts and consultants, we certainly understand the
reluctance of experts to respond to hypothetical questions in their area of expertise for a non-
client, without compensation and with no firm understanding of how the material will be used.
When all of those factors are considered, we believe that the response rate is understandable.
Further, as noted above, the findings are so clear that the relatively high margin of error
resulting from the lower response rate has no effect on the substantive findings of the study.

Summary

0 Appraisers were nearly unanimous in responding that adult-oriented businesses of any
kind (stores, arcades, or cabarets) would decrease single-family home property values.
Other uses deemed similarly detrimental to property values included homeless shelters,
bars, and pawnshops.

@ More than 70% of the appraisers judged the influence of adult-oriented businesses on
property values to extend beyond 3000 feet (or approximately 6 blocks). While a few
suggested the influence was not felt quite so far, even the lowest estimates put the
distance at 1000 feet. The average distance was between 2700 and 2800 feet. Only
homeless shelters were considered to influence property values that far away.
Pawnshops, bars, and gas stations were next (2300 to 2500 feet).

o The appraisers considered the property values of community shopping centers to be
. equally detrimentally affected by the proximity of adult-oriented businesses. More than
i 75% considered adult uses to decrease commercial property values. The only use
considered to be comparable in its decreasing of property values was homeless shelters.
Pawnshops and bars were next in their impact on lowering appraised values for
community shopping centers but to a much lower degree (53% and 32%, respectively).

0 Approximately 50% of the appraisers felt adult-oriented businesses impact shopping
centers’ appraised values beyond 3000 feet. As compared to single-family homes, the
distance at which appraised values would no longer be affected by an adult use was
somewhat less. Respondents felt that it took from 2200 to 2300 feet before an adult use
had no impact on the appraised value of a shopping center. Only homeless shelters were
suggested to have a further reach (2400 feet). Again, pawnshops and bars were next in
their influence on property values within 2000 and 1900 feet, respectively.

o The vast majority of appraisers agreed that a concentration or cluster of detrimental uses
had a greater negative impact than isolated uses.

o Three negative uses grouped together was considered by most appraisers to be the level
at which the impact was greater. The grouping was considered to occur if uses were
within approximately 1000 feet of each other. They felt the concentration ceased to
have an impact at an average distance of 3800 feet (as compared to approximately 2300
to 2800 feet single uses).

a Slightly more than 20% of appraisers felt that the answers to the survey questions might
be influenced by their “personal, moral, or ethical beliefs.” This means the findings may
be slightly skewed negatively towards adult-oriented businesses.
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Survey Instrument
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c/o loN DESIGN GROUP
2800 NORTH HENDERSON AVENUE,
SUITE 100
DaLLas, TX 75206
PH: 214-228-0211 Fax: 214-370-3083

August 15, 2004

Dear MAI and SRA Designated Appraisers,

We are writing to request your assistance. Duncan Associates is conducting a survey on
whether property values are affected by certain types of nearby land uses. We are sending
this 10-question survey to MAI and SRA designated appraisers in Dallas and Fort Worth to gain
additional insight into better ways to regulate land uses and protect neighborhood amenities.

Please be assured that your response to this survey in no way implies that you are
undertaking an appraisal of a property. It is simply to ascertain your views on the potential
impact on property values created by certain types of land uses. Your responses are completely
confidential. We use a mailing code to follow up on surveys that have not been returned. This is
on the envelope and is discarded upon tabulation of the returned survey.

Enclosed with the survey is a stamped, self-addressed return envelope. Please use it to
return the survey. We ask that you return the survey by Monday, August 30. If you would like

to receive a copy of the tabulated survey results, please provide your name and address in the
informational block found at the end of the survey.

We thank you in advance for your participation. If you have any questions, comments, or
concerns please contact me at the number above or my associate, Connie B. Cooper, FAICP, via
phone at 214-228-0211, or via e-mail at ccconniecooper@cs.com.

Sincerely,

Eric Damian Kelly, FAICP
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SURVEY oF MAI AND SRA DESIGNATED APPRAISERS
DEADLINE: MONDAY, AUGUST 30, 2004

Purpose of the Survey: This survey asks Dallas and Fort Worth MAI and SRA designated appraisers your views of the impact certain

land uses have on the appraised value of single-family homes and commercial businesses. Again, your response to this survey in no way
implies that you are undertaking an appraisal of a property. It is simply to ascertain your views on the potential impact on property values
created by the presence of certain types of land uses. We recognize that it may be difficult to respond to the questions related to specific

distances; your best effort is appreciated. Thank You!

1. Rate the following amenities as to their potential influence on a
Single-Family Home’s appraised value. (circle response)

2. Rate the following amenities as to their potential influence on a
Community Shopping Center’s appraised value. (circle response)

Amenities 1 = No Influence No
5 = Very Positive Influence Opinion
Low Traffic Volumes 1 2 3 4 5 N/O
Tree-Lined Street 1 2 3 4 5 N/O
hearby Elementary 1123/ 4] s N/O
Close to Local Shopping 1 2 3 4 5 N/O
Sidewalks 1 2 5 N/O
Near Neighborhood Park 1 2 4 5 N/O
Il:Jirr::j;;rground Power 1 2 3 4 5 N/O
Street Lights 1 2 3 4 5 N/O
On-street Parking 1 2 3 4 5 N/O
Curb and Gutter 1 2 3 4 5 N/O

Amenities 1 = No Influence No
5 = Very Positive Influence Opinion
Low Traffic Volumes 1 2 3 4 5 N/O
Tree-Lined Street 1 2 3 4 5 N/O
Noproy Elementary 1123|415 N/O
Close to Local Shopping 1 2 3 4 5 N/O
Sidewalks 1 2 3 N/O
Near Neighborhood Park 1 2 4 5 N/O
t]i:ggrground Power 1 2 3 4 5 N/O
Street Lights 1 2 3 5 N/O
On-street Parking 1 2 3 5 N/O
Curb and Gutter 1 2 3 4 5 N/O
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Family Home likely affect the home's appraised value? (Check only

ONE box for each land use)

3. How would the listed land uses located within 500 feet of a Single-

Impact on Single-Family Home’s appraised
value due to the listed land uses located

within 500 feet

Land Use

Decrease
Value

No Increase
Impact Value

No
Opinion

Neighborhood Park

Religious Institution

Convenience Store
(beer/wine license)

Public Library

Bar/Lounge

Gentleman's
Club/Cabaret

Grocery Store

Bookstore

Adult Novelty/Media
Store (Retail only)

Office Building

Homeless Shelter

Fire station

Pawn Shop

Adult Arcade/Peep
Booths

Gas Station

4. If you selected “Decrease Value” or “Increase Value” for any of the
land uses in Question 3, at what distance would the land use likely
have NO IMPACT on the appraised value of the Single-Family
Home? (Check only ONE box for each land use).

Distance at which land use would have NO IMPACT
on Single-Family Home’s appraised value

Land Use

Over
500 ft.

Over
1000 ft.

Over Over Over
1500 ft. | 2000 ft. | 2500 ft.

Over
3000 ft.

Neighborhood Park

Religious Institution

Convenience Store
(beer/wine license)

Public Library

Bar/Lounge

Gentleman's
Club/Cabaret

Grocery Store

Bookstore

Adult Novelty/Media
Store (Retail only)

Office Building

Homeless Shelter

Fire station

Pawn Shop

Adult Arcade/Peep
Booths

Gas Station
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5. How would the listed land uses located within 500 feet of a

Community Shopping Center likely affect the community shopping

center's appraised value? (Check only ONE box for each land use)

Impact on Community Shopping Center’s
appraised value due to the listed land uses
located within 500 feet

Land Use

Decrease
Value

No
Impact

Increase
Value

No
Opinion

Neighborhood Park

Religious Institution

Convenience Store
(beer/wine license)

Public Library

Bar/Lounge

Gentleman's
Club/Cabaret

Grocery Store

Bookstore

Adult Novelty/Media
Store (Retail only)

Office Building

Homeless Shelter

Fire station

Pawn Shop

Adult Arcade/Peep
Booths

Gas Station

6. If you selected “Increase Value” or “Decrease Value” for any of the
land uses in Question 5, at what distance would the land use likely
have NO IMPACT on the appraised value of the Community
Shopping Center? (Check only ONE box for each land use).

Distance at which land use would have NO IMPACT
on Community Shopping Center’s appraised value

Over Over Over Over Over

Land Use 500ft | 1000ft. | 1500 | 2000 ft. | 2500 ft.

Over
3000 ft.

Neighborhood Park

Religious Institution

Convenience Store
(beer/wine license)

Public Library

Bar/Lounge

Gentleman’s
Club/Cabaret

Grocery Store

Bookstore

Adult Novelty/Media
Store (Retail oniy)

Office Building

Homeless Shelter

Fire station

Pawn Shop

Adult Arcade/Peep
Booths

Gas Station
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7. Is there a greater negative impact on property values if there is a
concentration of land uses that have a negative impact on
appraised values?

Yes: No: No Opinion:

Note: If you answered “No” or “No Opinion” skip to Question #9

8. If you answered “YES” to Question 7, which of the following factors
are important in determining whether there is a "concentration” of
uses with a possible negative impact?

v How Much or

Factors Determining a Concentration How Many?

Number of uses within a specified area?

Distance between uses measured in feet?

Distance between uses measured in driving time?

At what separation distance, minutes or feet
(indicate) would the impact of the concentration
cease to be a consideration?

No Opinion

9. Provide any other comments regarding the potential impact the
surveyed land uses might have on the appraised value of a single-
family home or community shopping center.

10.Some of the types of land uses listed in this survey elicit strong
responses from some persons, both positively and negatively.
Although we believe that professionals are less likely than others to
respond to these questions from emotional or moral positions,
previous surveys of this type have sometimes been criticized
because they did not include a question about the extent to which
ethical, religious or other personal beliefs might have affected
responses. In that context, we would appreciate your response to
this final, two-part question.

‘ |

YES

NO

Do you believe that your personal, moral or ethical beliefs about
certain land uses have affected your responses to any of the
questions in this survey?

If yes, which types of land uses?

Please provide your name and mailing address if you would like a copy
of the survey results:

Thank You for taking the time out of your business day to respond to
our questionnaire. Again, if you have any questions or wish to provide
comments, please include them with your questionnaire or give us a call /
email at the numbers listed on the cover letter.

Eric Damian Kelly, FAICP
Connie B. Cooper, FAICP
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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

RELIABLE CONSULTANTS, INC.,

§

et al. 8
§
Plaintiffs, 8§

§

VS. 8 CIVIL ACTION NO. 4:05-CV-166-A

§

CITY OF KENNEDALE, TEXAS 8
8§
8

Defendant.
— |
REPORT TO THE CITY ATTORNEY ON CRIME-RELATED SECONDARY EFFECTS
|
| am a Professor at the University of California, Irvine with appointmentsin the
Departments of Environmental Health Science, Criminology, and Planning. My training and
experience qualify me as an expert in the areas of criminology and statisics. Throughout my
career, | have applied these areas of expertise to the problem of measuring site-specific public
safety hazards, especially the public safety hazards associated with sexually-oriented businesses
(SOBs). These are aso called “crime-related secondary effects.”
The City Attorney of Kennedale, TX has retained me to express an opinion on the four
central questionsin this case:
Question 1: Do SOBs pose significant ambient public safety hazards?
Question 2: How valid is the empirical evidence that SOBs pose significant public safety
hazards?
Question 3: Do SOBs that provide material for off-premise-only use pose smaller

ambient public safety hazardsthan other SOBs?

REPORT TO THE CITY ATTORNEY - PAGE 1

MILWAUKEE, WI AEREGS 000765



Question 4: Can the ambient public safety hazard associated with SOBs be mitigated by
“ hours-of-operation” regulations?
To form an opinion on these questions, | reviewed materials submitted in this case; relevant
empirical studies of crime-related secondary effects, and relevant authorities on statistics and
criminology cited in this Report. | also analyzed two relevant datasets. Based on my review of
materials, studies, and authorities, and on my analyses of relevant data, at atrial in this case, |
would express the following opinions.
Opinion 1: As a class, SOBs pose significant ambient public safety hazards. These
hazards involve not only “ victimless’ crimes (prostitution, e.g.) but, also, the
“serious’ crimes (robbery, e.g.) and “ opportunistic” crimes (vandalism, e.g.)
associated with vice.
Opinion 2: The criminogenic nature of SOBsis a scientific fact. This opinion is based
on two condderations. First, strong, empirically validated criminological theory
predictsthat crime victimization risks will be higher around SOB sitesas a
conseguence of the normal commerdcial activities at thesite. Second, this
theoretically expected secondary effect has been observed in a diverse range of
locations, circumstances, and times. Although the magnitude and nature of the
observed crime-related secondary effect varies from case to case, every
adequatdy designed study has observed and reported a large, significant effect.
Opinion 3: To the extent that on-premise and off-premise-only SOBs draw similar
patrons from similarly wide catchment areas, criminological theory predicts
similar ambient crimerisks. Thistheoretical expectation is supported by the

data.
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Opinion 4: The ambient public safety hazard (or crime victimization risk) can be
mitigated by regulation, including hours-of-operation regulations.

The Plaintiff’s expert, Mr. R. Bruce McLaughlin, has expressed two contradictory opinions.!
Mr McLaughlin believes that:

(1) The consistent finding that SOBs pose public safety hazards is a methodol ogical
artifact of the quasi-experimental designsused in secondary effect studies.

(2) But even if SOBs do have crime-related secondary effects, no research has shown that
the subclass of SOBs that offer materials exclusively for off-premise use have the
same effect.

Theory and fact contradict Mr. McLaughlin’s opinions. My explication of the errorsin Mr.
McLaughlin’s opinions must begin with the criminological theory of secondary effects. No
opinion can be “scientific” without a strong theoretica foundation. After outlining the theory of
secondary effects, | will present the empirical evidence bearing on both issues raised by Mr.
McLaughlin.

1 THE CRIMINOLOGICAL THEORY OF SECONDARY EFFECTS.

Crime-related secondary effects studies consistently find that SOBs generate significant
ambient public safety hazards. The cumulative finding of thisliterature is more convincing
because it is predicted by a strong, empirically-validated criminological theory. Modern
criminological theory holds that the victimization risk at a siteis determined by three factors:

(1) The number of potentid victims (or targets) at the site

(2) The“hardness” of the site’ stargets; and

'Expert Report of R. Bruce McLaughlin, May 7™, 2005.
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(3) The number of potential offenders at the site.?

Ignoring one mathematical technicality, this three-factor theory can be written formally as

TARGETS X OFFENDERS

CRIMERISK =

HARDNESS
Asdepicted in Figure 1, crimerisk rises as the number of targets and/or offenders at the site

increases. Therate of increasein risk is proportional to the relative hardness of targets. Before

applying this theory to SOBs, | will comment separately on each of the three factors.

Figurel- CrimeRisk asa Function of Target-Offender Density

Crime
Risk

: Softer Targets

e

Ro HarderTargets

Targets x Offenders

11 VICTIMSOR TARGETS.
The risk phenomenon is driven by the victim or target factor. Put smply, sites with more
targets will have more crimes. SOBs draw relatively large numbers of potential victimsto a

common site from awide catchment area. The density of potential victims attracts predatory

*The source of this so-called “Routine Activities Theory” is L.E. Cohen and M. Felson
"Socia change and crime rate trends: A routine activity approach.” American Sociological
Review, 1979, 44:588-608. See also, M. Felson’'s Crime and Everyday Life, Second Edition
(Thousand Oaks, CA: Pine Forge Press, 1998).
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criminals to the site. Business practices desgned to attract more patrons to the site (sales,
advertising, etc.) aggravate therisk. To the extent that many types of businessestry to attract
more patrons, this factor is not exclusive to SOBs. Patrons attracted to SOBs have
characteristics (i.e., the desire for anonymity) that make them attractive targets, however.

12  TARGET HARDNESS

Several qualities make SOB patrons soft targets for predatory criminals. Many trave
long distances to the site, for instance, and are often strangers or outsiders to the area® To avoid
stigmatization, some patrons use aliases and pay in cash; SOB patrons are disproportionately
male and, presumably, are receptive to vice overtures, and worse, when victimized, SOB patrons
tend not to complain to or seek assistance from the police.

Physical properties of the site may aggravate therisk. If the SOB site was not designed
with public safety in mind, it may have structural features —alleyways, adjacent buildings,
fences, etc. — that hide or obscure actors and activities. These structures, which constitute one
important class of site-specific risk factors, aggravate ambient risk through either of two
mechanisms.

(1) If the structural feature obscures crimind activity, it makes the site more attractive to

predatory criminals. Asmore potential criminals are drawn to the site, the site's
victimization risk rises.

(2) If the structurd feature makes routine police patrolling more difficult, the

%In 1990, as part of an investigation, Garden Grove police officers ran registration checks
on motor vehicles parked at SOBs. Virtually all of the vehicles were registered to addresses
outside Garden Grove. The 1986 Austin, TX study arrived at the samefinding. Morerecently,
the Effingham County Sheriff’s Department ran registration checks on motor vehicles parked at
an SOB in the Village of Montrose. Except for employees' vehicles, all were from outside the
county.
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effectiveness of police crime reduction procedures diminishes.
Recognizing the role of structural features in the phenomenon, municipal zoning regulations
often address features (security lighting, removing visual obstructions, etc.) that facilitate police
patrolling and related crime reduction procedures.

Finally, of course, proximity to alcohol makes soft targets softer. Proximity to acohol

aggravates the ambient crime phenomenon through two mechanisms.

(1) Proximity to abar or tavern makes a SOB site more attractive relative to competing
gtes; opening atavern near aSOB ste will increase the sit€ starget densty.

(2) To theextent that alcohol lowers personal inhibitions and clouds judgment, proximity
to atavern will make SOB patrons more vulnerable to predatory criminals.

Recognizing the link between crime risk and alcohol, municipal regulations often set minimum
distances between between high crime risk sites like SOBs and businesses with alcohol licenses.

1.3  EXPECTED CRIMESAND CRIMINALS

Criminological theory predicts that the public safety hazard posed by SOBs will be

realized in three broad categories of crime:

(1) Predatory crimes, like robbery and assault, are perpetrated in the victims' presence
and, for that reason, each is potentially fatal.

(2) “Victimless’ crimes, including drugs, lewd behavior, and prostitution, are perpetrated
with the victims' active participation. Aside from the fact that these crimes are
illegd per se, victimless crimes are often linked to predatory crimes through the
perpetrator. Thislink can be arationale for police vice control activities.

(3) Crimes of opportunity, including some acts of vandalism, thefts, and burglaries, are

perpetrated outsde the victims' presence, often by predatory criminals drawn to
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the site by opportunities for other crimes.
The predators who are attracted to SOB sites by the high density of soft targets can be thought of
as “professional” criminals. Most lack legitimate means of livelihood and devote substantial
timetoillegitimate activities. With few exceptions, predators and victims are not acquainted and
this has theoretical implications for the types of crimes expected.

14  REGULATORY MITIGATION

The three-factor criminologica theory suggests that the ambient crime risk associated

with an SOB can be mitigated by regulation. The mitigation effect operates through at least
three distinct mechanisms.

(1) Moving targets away from risk. Temporal and spatial distributions of crime follow
simple mathematica laws.* When crimeis generated at afixed site, the density
of crimes around the site diminishes exponentially with distance. Risk can be
reduced then by creating distance between SOB sites and sensitive uses
(residences, etc.). Zoning codes are an example of this mechanism as are codes
that regulate hours-of-operation.

(2) Target hardening. Since risk isinversely proportional to the hardness of targets, risk
can be reduced by hardening soft targets. Target-hardening strategies range from

devices designed to increase security around the target (lighting, dead-bolt locks,

* French mathematician S.D. Poisson (1781-1840) invented the probability function that
bears his name to describe the distribution of crime across Paris neighborhoods. See F. Haight,
Handbook of the Poisson Distribution (John Wiley and Sons, New Y ork 1967) for the history
and technical details. Briefly, a Poisson distribution has two parameters, A and p. For afixed
period of timein afixed place, the individual’ srisk of victimizationisi. If pindividudslivein
the place that year, the product Ap isthe annual crimerate. According to Poisson theory, the
waiting-time (or distance) between crimes follows an exponential distribution with mean Ap.
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etc.) to proactive guardianship (uniformed guards, police patrols, etc.). Reducing
the density of offenders (by controlling site access, e.g.) or targets (by dispersing
the targets across sites, e.g.) can also reduce ambient risk in principle. But asa
practical matter, crime reduction programs operate primarily through target-
hardening.> Alcoholic beverage control codes are an example of this mechanism.
(3) “Broken Windows’ enforcement. Focusing police resources and attention on an
SOB site has the effect of reducing risk through acomplex set of pathways.
Codes that regulate the internal environment of SOBs (lighting, e.g.) are an
example of this mechanism. Inspections and routine visible police presencein a
neighborhood have the effect of reducing victimization risk.
Effective regulations vary across jurisdictions, of course, but to the extent that idiosyncratic
regulaions are designed to facilitate enforcement, to maximize police officer safety, or to
otherwise harden atarget, they are expected to amplify the regulations’ impact on ambient
crime. Inthat sense, these idiosyncracies represent sound public palicy.
1.5 Non-SOBs
Criminological theory predicts that non-SOBS, like gas stations, convenience markets,
and bread stores, will have trivially small crime-related secondary effects. Thisis because non-

SOBs do not draw large numbers of soft-target patrons from wide catchment areas; patrons

*The classic statement on target-hardening is Oscar Newman' s Defensible Space: Crime
Prevention Through Urban Design. (New York: MacMillan, 1973).

®The best known statement of this effect is “ Broken windows: The police and neighbor-
hood safety.” by J.Q. Wilson and G.L. Kdling, Atlantic Monthly, 1982, 249:29-38. Wilson and
Kelling argue persuasvely that police visibility in a neighborhood has a greater impact on crime
and victimization risk than police activities that target crime. Modern police methods are based
on this theory.
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drawn to the sites of non-SOBs spend only minutes on-site, are not disproportionately male, and
are not obviously receptive to vice overtures. When victimized, non-SOB patrons are not
obviously reluctant to involve the police. In short, non-SOB patrons lack the characteristics that
make SOB patrons soft targets. Due to the relatively low density of soft targets in areas around
non-SOBs, rational predatory criminals are not attracted to gas stations, convenience markets, or
bread stores.

16  ON-PREMISE VS. OFF-PREMISE SOBsS

In this and other cases, experts have argued that the criminological theory of secondary
effects does not apply to SOBs that rent or sell products for off-premise-only use. This argument
isincorrect. Infact, the same theoretical mechanism that generates a public safety hazard in and
around an on-premise SOB, operates as well for off-premise SOBs. If the two SOB subclasses
draw similar patrons from similarly wide catchment areas, criminological theory predicts similar
ambient crimerisks. Inshort, similar causes (i.e., high “soft” target density) have similar effects
(i.e., ambient crimerisk). Thisgopliesto dl dichotomous SOB subclasses, of course, not just

the on-premise vs. off-premise subclasses.

Table 1.6 - Cash Transactions at Dreamer’s, January 26"-February 28", 2005
Transactions Total Median Maximum

Sales Sale Sale
Cash 2425 84.1% $42,711.73 $12.99 $222.93
Credit Card 384 13.3% $10,164.93 $17.32 $340.88
Other Method 76  2.6% $1,573.67 $8.66 $238.15

Table 1.6 reveds one theoreticdly important aspect of the phenomenon relating to this

REPORT TO THE CITY ATTORNEY - PAGE 9

MILWAUKEE, WI AEREGS 000773



case.” From January 26", 2005 through February 28", 2005, the overwhel ming majority of
transactions during the overnight shift at the Kennedale SOB known as “ Dreamer’s’” were made
with cash. Patrons of on-premise and off-premise SOBs have that in common: They carry cash.
Combined with their common implicit interests, this makes patrons of both SOB subclasses soft
targets for predatory criminals. Because both on-premise and off-premise-only SOBs attract soft
target patrons from wide catchment areas then, both pose public safety hazards. | will present
data below that confirm this theoretical expectation.

1.7 CRIMERISK IN THE OVERNIGHT SHIFT

Criminological theory holds that the frequency of crimeat any timeis proportiond to
target density (“more targets, more crime”). Accordingly, one would expect the frequency of
Part | UCR (“serious’) crimes to drop in the overnight hours when businesses close and people
go hometo sleep. Thistheoretical expectation is supported by the empirical evidence; in any
urban area, proportionately fewer “serious’ crimes are reported between midnight and eight
A.M. But while the gross frequency of crimedrops in the overnight period, the per-target risk
rises significantly. When a business remains open around-the-clock, its crime victimization risk
rises steadily after sundown, peaking in the early morning hours.

Criminological theory explains this phenomenon too. Darkness softens targets, making
them more appealing to predatory criminals. Severa mechanisms are a work here but the most
salient is that routine patrol functions become more difficult in the dark; indeed, policing of any
sort becomes | ess effective when the sun goes down. When bars and taverns close, police

resources are stretched thinner, making soft targets softer.

"These data come from a file named “FTW 12am to 8am report.xIs’ that was submitted
by the Plaintiffsin this case.
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Methods of mitigating this risk include closing high-risk public areas (playgrounds,
parks, etc.) from dawn to dusk; imposing curfews on high-risk persons (teen-agers, e.g.); and
limiting the operation of high-risk businesses (bars, SOBs, etc.) during times of acute risk.
Hours-of-operation regulations are an issue in this case and criminological theory predicts that
these regulations will effectivey mitigate the ambient crime risk associated with SOBs. Asl
will now demonstrate, the empirical evidence confirms this theoretica expectation.

2. EMPIRICAL EVIDENCE

Crime-related secondary effect studies began to appear in the mid-1970s. The literature
accumulated for the next thirty years until, at present, there are at least three-dozen studies. The
Plaintiffs’ expert, Mr. McLaughlin, has expressed the opinion that:

Even if thereis evidence that sexually oriented adult uses, as a class, cause unique

adverse secondary effects, thereis no such evidence whatsoever with respect to

take-home only adult uses.®
Mr. McLaughlin bases this opinion on the fact that the City’ s legidative record included no
studies that reported explicit effect estimates for off-premise-only SOBs. Although Mr.
McLaughlin’ s point gppearsto be correct, it isscientifically irrelevant.

It would be impossible to explicitly test a null hypothesis for every dichotomous SOB
subclass (nude vs. semi-nude, closed vs. open booths, etc.). Indeed, if this were the standard, no
legislature would ever be able regulate any SOB. Nor could any scientific law ever be judged

true or even likely. Science uses theory to circumvent this obstacle.’ In thisinstance, the mere

existence of an SOB subclass cannot trigger the demand for an empirical test. Unless theory

8Expert Report of R. Bruce McLaughlin, May 7", 2005. Page 14, lines 17-19.

° Philosophers of science call thisthe “Induction Problem” See, e.g., p. 34 of Karl R.
Popper’s The Logic of Scientific Discovery (Routledge, 1959).
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points directly to the variable that defines the subclass (i.e., on-premise vs. off-premise-only), we
must assume that the defined subclass has the same properties of dl SOBs.

Fortunately, for this particular SOB subclass, thereis an empirical confirmation of the
theoretical expectation. As predicted by criminological theory, off-premise-only SOBs have the
same crime-related secondary effect as their on-premise cousins.

21  MONTROSE,IL

The Village of Montrose is on I-70 in Effingham County, Illinois. In February, 2003, an
off-premise-only SOB opened within afew hundred feet of the Montrose off-ramp. The SOB’s
sign isvisible from I-70 and attracts cross-country truckers. Because the narrow gravel access
road connecting the SOB to the I-70 off-ramp cannot support the weight of big rigs, theroad is
in constant disrepair. The SOB’ s proximity to a cemetery was another source of friction. In
2004, the State moved to enforce a statute mandating separation between SOBs and cemetaries.

Apparently, the SOB had been unaware of the statute when it chose the Montrose site.

Table2.1 - Annual Crime RatesBefore and After a 24-Hour Off-Premise-Only
SOB Opensin theVillage of Montrose, | L

24 Hours 8 AM to Midnight
Before After Before  After
“Serious’ Crime 6.29 10.07 1.60 5.39 6.89 1.28
Other Crime 17.02 19.61 115 1259 1537 122
Total Crime 23.37 29.68 1.27 1798 2226 124

Table 2.1 reports annual crime rates for Montrose before and after the SOB opens. In
terms of total crime, the secondary effect is modest, though sgnificant. In terms of “ serious”

crimes, on the other hand — including assault, robbery, burglary, and theft — the secondary effect,
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amounting to a 60 percent increase, is quite large.

Two qualitative changes revealed by the before-after contrast are more important than
the straightforward rise in crime victimization risk. First, following the SOB’s opening, crimes
reported in Montrose were more likely to involve force and/or weapons. In the decade prior to
the SOB’s opening, for instance, not one armed robbery had been reported in Montrose. After
the opening, two armed robberies were reported in Montrose, including one committed by a gang
of four men wearing ski masks and armed with shotguns.

The second qualitative change in Montrose concerns crimes reported in the overnight
period. Theright-hand columnsin Table 2.1 report annual crime rates for the period between
eight AM and Midnight. The secondary effect for all three crime categories is approximately 25
percent. If thereisany surprisein these satistics, it isthat thelarge, significant risein “ serious”
crimeisless dramatic during the daytime shift. In Montrose, closing SOBs between midnight
and 8 A.M. would have had an important and substantial mitigation effect.

22  PHOENIX,AZ

The quasi-experimental design used in Montrose benefitted from two fortuitous
accidents. First, the village occupies asmall geographical area, approximately four blocks.
Second, before-after datawere available. Thisis not alwaysthe case. 1n 1979, the City of
Phoenix, AZ conducted a study of crime-related secondary effects. Although the actual work
was conducted by City employees, Arizona State University faculty served as advisors and
consultants. | was a Professor of Criminal Justice at Arizona State University at that time and
met regularly with the City employees who conducted this research.

To estimate the crime-related secondary effects of adult businesses, the researchers

compared crime rates in areas with adult businesses to crime rates in “matched” control areas
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(i.e., areas that were similar but that had no adult businesses). The comparisons are summarized
in Table2.2. The property and personal crime rates reported in Table 2.2 were estimated from
Uniform Crime Report (UCR) data. The percentages reported in the right-hand column, in red,
are the secondary effect estimates derived from the crime rates. Compared to crime rates in the
control areas, the UCR property crime rate was 39.8 percent higher; the UCR personal crime
rate was 13.7 percent higher; and the UCR sex crime rate was 480.2 percent higher in the adult

business areas. By any reasonable standard, these are large, significant secondary effects.

Table 2.2 - Secondary Effectsin Phoenix, AZ

Adult Business Control Secondary
Areas Areas Effect
Property Crime Rate 122.86 87.90 139.8 %
Personal Crime Rate 5.81 511 113.7 %
Sexual Crime Rate 9.40 1.62 580.2 %

Source: ADULT BUSINESS STUDY, City of Phoenix Planning
Department, May 25, 1979; Table V

The quasi-experimental design of the Phoenix study is not as strong as the design used in
Montrose. More than anything else, this reflects the scarcity of computing resourcesin 1979. A
weak quasi-experimental designisjust aslikely to favor one side of the debate as the other,
however, and fact that this study found alarge, significant secondary effect cannot be argued
away on methodological grounds. Finally, athough the study did not report unique effects for

SOB subcl asses, we can assume that a range of subclasseswereincluded in the study.
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23  GARDEN GROVE,CA

The salient weakness in the Phoenix study isthat its “ static group comparison” design™®
assumesthat the test and control neighborhoods are equivaent on relevant crimerisk factors. If
this assumption is unwarranted, observed secondary effects cannot be attributed to the SOBs.
The surest, simplest way to control this threat to validity isto use a before-after design.

In the early 1990s, James W. Meeker and | were able to use a before-after design to study
the secondary effects of SOBsin Garden Grove, CA.** Observing ambient crime before and
after an SOB opened in a neighborhood, Meeker and | found that ambient crime rose whenever
an SOB opened itsdoors. Validity requires that other plausible explanations for the before-after
difference be ruled out, of course. Perhaps the difference is a coincidence, for example; or
perhaps crime rose throughout the city, not just in the neighborhood where the SOB opened.

To control these common “threats to internal validity,” Meeker and | replicated the
analyses for dl other SOBsin Garden Grove. If abefore-after risein ambient crime were dueto
some unrelated factor, the effect would also be observed at other SOBsin Garden Grove. If the
same effect were not observed a these control sites, on the other hand, the risein ambient crime
could be atributed confidently to the newly opened business.

Secondary effects for three business openings are reported in Table 2.3a. When anew

SOB opened, total “serious’ crimesin a 500-foot radius around the site rose, on average, 67

19 The most widely-cited authority on quasi-experimental designsis D.T. Campbell and
J.C. Stanley, Experimental and Quasi-experimental Designs for Research. Rand-McNally,
1966. Campbell and Stanley call the design used in Phoenix a“ static group comparison” design.

Final Report to the City of Garden Grove: The Relationship between Crime and Adult
Business Operations on Garden Grove Boulevard. October 23, 1991. Richard McCleary, Ph.D.
and James W. Meeker, J.D., Ph.D.
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percent. To control for the confounding effects of city-wide crime trends, changes in police
activity, and other common threats to internal validity, these before/after differences were
compared to the analogous differences for the addresses of existing SOBs. Total “serious’
crimes in a 500-foot radius around these “ control” sites rose, on average, only 6 percent. The
secondary effect observed when new SOBs open is, thus, substantively large and statigtically

significant.

Table 2.3a - Secondary Effectsin Garden Grove, CA: Business Openings
Total “Serious” Crime, One Year Befor e/After

Test Sites Control Sites
Before  After Before  After
March, 1982 71 106 1.49 76 78 1.03
March, 1986 31 638 2.19 80 92 1.15
August, 1988 32 50 1.56 41 40 0.98
Total 134 224 1.67 197 210 1.06

Source: Final Report to the City of Garden Grove, pp. 26-28

Table 2.3b - Secondary Effectsin Garden Grove, CA: Alcohol License
Total “Serious’ Crime, One Year Before/After

Test Sites Control Sites

Before  After Before  After
Violent Crimes 1 10 10.0 1 2 2.00
Property Crimes 38 48 1.26 16 21 131

Source: Final Report to the City of Garden Grove, pp. 26-28

In addition to the findings about SOBSs, the Garden Grove study produced a collateral

finding of some importance. When atavern opened less than 500 feet from a SOB, violent crime
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in the vicinity of the SOB rose significantly. While violent crime in the vicinity of a*control”
also rose, the effect was substantially smaller. Before-after differencesin property crime around
the test and control sites were not significantly different. The crime-related secondary effect of
SOBs is aggravated by proximity to aliquor license then but the effect is limited to serious
violent crime. Like the mgjor finding in Garden Grove, this collateral finding is predicted by
empirically-vaidated criminol ogica theory.

Although Meeker and | did not report subclass-specific effects, the Garden Grove study
included both on-premise and off-premise-only SOBs. One of the effects reported in Table 2.3a
was an off-premise-only SOB. Despite this diversity, the three effects are all within sampling
error of the common mean — no difference between the subclasses, in other words.

24  GREENSBORO,NC

In a Greensboro, NC secondary effect study sponsored by SOB plaintiffs, Dr. Daniel
Linz used arelatively weak “ static group comparison design,” similar to the one used in the 1979
Phoenix study.*? Dr. Linz found no secondary effect:

The presence of adult cabarets and adult video/bookstores in “neighborhoods’

was unrelated to sex crimesin the area We found that several of an adult

video/bookstore were located in high person and property crime incident

“neighborhoods.” We examined the “neighborhoods’ and local areas surrounding

the adult video/bookstores (1000 foot radius) further and we found that the adult

video/bookstores were not the primary source of crime incidentsin these

locations ... (T)here is no support for the City of Greensboro’ stheory that adult

businesses produce adverse secondary effects. The results of our study show that
adult businesses are not associated with crime events.*

12 Evaluating Potential Secondary Effects of Adult Cabarets and Video/Bookstoresin
Greensboro: A Sudy of Callsfor Service to the Police by Daniel Linz, Ph.D. and Mike Y ao,
November 30", 2003.

3 p. 3 (counting the title sheet as p. 1) of the Linz-Y ao Greensboro Sudly.
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Due to thetechnical nature of the gatistica analyses, the City of Greensboro retained meto
“trandae” Dr. Linz’ numerical resultsinto plain words.** Even for astatistician, Dr. Linz’
report was a difficult read. The numerical results supporting his conclusion were scattered over
18 pages of computer output in an appendix. When the actual numbers are examined, it was
clear that Dr. Linz had overstated the basis of his strongly-worded conclusion. Put ssimply, Dr.
Linz' numbers contradicted his words.

Theresultsof Dr. LinzZ' analyses are plotted in Figure 2.4. Linz analyzed six types of
police data (relating to violent crimes, property crimes, drug crimes, sexua crimes, disorder
crimes, and all other crimes). Controlling the effects of demographic and economic variables
presumed to cause crime, Dr. Linz estimated crime risks four model neighborhood types. To
facilitate interpretation, the green barsin Figure 2.4, representing control neighborhoods, are
fixed at 100 percent. Dr. Linz found that neighborhoods with taverns, represented as blue bars
in Figure 2.4, had more crime than the controls. That result was expected. What Dr. Linz did
not expect, was that neighborhoods with adult cabarets would have more crime than
neighborhoods with taverns; and that neighborhoods with adult bookstores would have more

crime than any other type of ne ghborhood.

1 R. McCleary. A Methodical Critique of the Linz-Yao Report: Report to the Greensboro
City Attorney. December 15, 2003.
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Figure2.4 - Reaultsof Dr. LinzZ' Greensboro Study
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Source: Tables 14-19, Evaluating Potential Secondary Effects of Adult Cabarets and Video/ Bookstoresin
Greensboro: A Study of Calls for Service to the Police. Daniel Linz and Mike Y ao, November 30", 2003.

In 2003, | visited al of the licensed adult bookstores in Greensboro. None of the adult
bookstores had on-premise viewing booths. All of the bookstores were off-premise-only SOBs
and, yet, asreported in Figure 2.4, al had large, significant secondary effects.

25 SUMMARY OF THE EMPIRICAL EVIDENCE

The secondary effects studies reviewed in this Report here are typical in that each finds a
substantively large, statistically significant crime-related secondary effects. The studies also
typify the range of methodological rigor found in secondary effects studies. Other commonly
cited government-sponsored studies which report large, significant crime-rd ated secondary
effectsinclude Los Angeles CA (1977), Whittier, CA (1978), Minneapolis, MN (1980),
Indianapolis, IN (1984), Austin, TX (1986), Seattle, WA (1989), Times Square, NY (1994), and

Newport News, VA (1996). Individually, each of these studies might be faulted on narrow
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methodol ogical grounds; that is the nature of non-experimental research. Since no single
methodological critique appliesto all of the studies, however, taken together, the literature
supports the strong inference that SOBs pose serious ambient public safety hazards.

3. STATISTICAL POWER

Secondary effect studies conducted or sponsored SOB plaintiffs began to appear in 2001.
Unlike the government-sponsored research studies that had been conducted in the preceding 25
years, these studies were conducted specifically for usein legal proceedings. The most prolific
author of industry-sponsored studies is Dr. Daniel Linz.*> Without exception, Dr. Linz finds that
SOBs pose no statistically significant ambient crimerisks. Although Dr. LinzZ' null findings
appear to contradict the consensus finding of government-sponsored studies, in fact, they are
entirely consistent with the consensus view.

31 SanDieco,CA

Analyzing police calls-for-service in San Diego neighborhoods, Dr. Linz found that were
no statistically significant differences between peep-show and control neighborhoods.*®
Professor James W. Meeker and | wereretained by the City of San Diego to re-analyze Dr. LinZ’
data.” We discovered that an important point had been ommitted. Linz found that peep-show

neighborhoods had 15.7 percent more cdls-for-service than control neighborhoods. Although a

2 Dr. Linz isa Professor of Communication, University of California, Santa Barbara.

16 A Secondary Effects Study Relating to Hours of Operation of Pegp Show Establish-
ments in San Diego, California. September 1, 2002. Daniel Linz and Bryant Paul. Submitted in
Mercury Booksv. City of San Diego. U.S. District Court, Southern District of California (00-
CV2461).

' R. McCleary and JW. Meeker, A Methodical Critique of the Linz-Paul Report: A
Report to the San Diego City Attorney’' s Office. March 12, 2003.
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15.7 percent increasein crime is large by any standard, Linz argued that because the effect was
statistically insignificant, the “real” secondary effect was zero:

... statistically nonsignificant result and must be interpreted, as meaning that there
is no significant difference between these two averages — an indication that the
level of criminal activity for [peep-show areas| is equal to the level of criminal
activity for [control areas].”®

Figure 3.1 - False-negative Ratesfor the San Diego Report

False-Megative
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Thisisafalacy. Although not finding a significant effect might imply that no secondary effect
exists, it might also imply that the search for an effect was weak or defective.® Under the
circumstances, Dr. Linz should have asked why he was unable to find an effect that, by any

reasonable criteria, was quite large. Although Dr. Linz did not ask this question, his report

189.15, A Secondary Effects Sudy Relating to Hours of Operation of Pegp Show
Establishmentsin San Diego, California. September 1, 2002. Daniel Linz and Bryant Paul.

¥Not finding something cannot prove that the thing does not exist. Newton made this
point with his aphorism “Negativa non Probanda.” *“Finding nothing proves nothing.”

REPORT TO THE CITY ATTORNEY - PAGE 21

MILWAUKEE, WI AEREGS 000785



included enough statisticad detail to permit us to calculate probabilities. Figure 3.1 reports a
probability function calculated by Meeker and me from datain Dr. Linz' San Diego report. As
shown, the 15.7 percent secondary effect estimate found by Dr. Linz has afalse-negative
probability of .508. What this means, smply, isthat Dr. Linz' null finding is more likely (51
percent) to be incorrect than it is to be correct (49 percent).

3.2  THE THEORY OF STATISTICAL POWER

Although Dr. Linz characterized the results of his San Diego analyses as anull finding —
proof that San Diego peep-shows have no secondary effects — strictly speaking, his results were
inconclusive. Ignoring the possibility of salutary secondary effects, the findings of any study
must be adverse, inconclusive, or null. The criteriafor deciding among these three are so widdy
accepted in the scientific community that no research is accepted as scientific unless it adheres to
the conventions of statistical “confidence” and “power.”?

The ideabehind the confidence and power criteriais that any statistica hypothesis test
can be wrong. Recognizing this point, scientists who conduct hypothesis tests cal cul ate two
error rates. The “false-positive” error rate comes into play when an adverse effect finding
emerges from the research; the “false-negative” error rate comesinto play when the research
produces anull finding. Figure 3.2 illustrates the relationship between the two complementary

error rates.?

% Since general acceptance in the scientific community is one of four criterianoted in
Daubert v Merrdl Dow Pharmaceuticals 509 US 579 (1993), this might also affect admissibility
in U.S. District Court trials.

2 |n statistical hypothesis testing, afalse positiveis called a“Typel” or “dpha-type”
error. A falsenegativeiscalled a“Typell” or “beta-type”’ error. The terms “false positive” and
“false negative,” which come from the field of public health screening, are widely used in
popular discourse. | usethe terms “false positive” and “false negative’ for descriptive
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Figure3.2- False-Positives and False-Negatives

Do SOB areas have mor e crime than control areas?

False- positive Confidence Power False-negative
(5%) (95%) (80%) (20%)

The research question “Do SOB areas have more crime than control areas?’ hastwo
possible answers, “Yes’ or “No.” Since datavary from sample to sample, any study can arrive
at an incorrect answer. Incorrect “Yes’” answers are false-positives. Incorrect “No” answers are
false-negatives. Conventional fase-positive and false-negative rates are 5 and 20 percent.

Complements of the false-positive and false-negative rates, “ confidence” and “power,” are 95

smplicity.

2 The most comprehensive authority on thisissue is Chapter 22 of The Advanced Theory
of Statistics, Vol. 2, 4" Ed. by M. Kendall and A. Stuart (Charles Griffin, 1979). This authority
requires a strong background in mathematics, however. J. Cohen’s Satistical Power Analysis
for the Behavioral Sciences, 2nd Ed. (L.E. Erlebaum Associaes, 1988) and M. Lipsey' s Design
Sengitivity: Satistical Power for Experimental Research. (Sage Publications, 1990). Both Cohen
(pp. 3-4) and Lipsey (pp. 38-40) set the conventional false-positive and false-negative rates at
.05 and .2, respectively. These rates can be set lower, of course. The convention also sets the
ratio of false-positives to false-negatives & 4:1, implying that false-positives are “four times
worse than” false-negatives. The 4:1 convention dates back at least to 1928 (J. Neyman and E.
Pearson, “ On the use and interpretation of certain test criteriafor purposes of statistical
inference.” Biometrika, 1928, 20A:175-240). It reflects a view that science should be
conservative. In thisinstance, for example, the 4:1 convention worksin favor of the SOBs.
When actual decision error costs are known, the actual ratio is used.
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and 80 percent respectively. These conventional levelsimply that “Yes’” decisions are correct 95
percent of the time, “No” decisions are correct 80 percent of the time respectively.

Returning now to Table 3.2, adver se effect findings are required to have 95 percent
confidence (i.e., false positive rates less than 5 percent). The Montrose, Phoenix, Garden Grove,
and Greensboro studies discussed in this Report, as well as the majority of government-
sponsored studies, satisfy this criterion. Lacking 95 percent confidence, one can conclude that
the finding is anull effect if —and only if — the finding has 80 percent power (i.e., false negative
rates less than 20 percent). Findings that have neither 95 percent confidence nor 80 percent
power areinconclusive and must be done over. The San Diego study reviewed here, aswell as
several other sudies commissioned by SOB plaintiffs, fall into this category.

Theissue of low statistical power, depicted in Figure 3.1 for the San Diego study, has
become one of the most serious methodological issues in the secondary effects literature. The
“dirty little secret” of social science research is that anyone with a modest research background
can design a study so weak asto guarantee statisticaly insignificant results.

4.0 CoNCLUSION

| conclude by reiterating four opinions. (1) SOBs poselarge, significant ambient public
safety hazards; (2) the link between SOBs and crime is a scientific fact; (3) on-premise and off-
premise-only SOBs have identical crime-related secondary effects; and (4) the ambient public
safety hazards associated with SOBs can be mitigated by regulation. Mr. McLaughlin’s contrary
opinions are contradicted by theory and fact.

Taken outside the context of this Report, my opinion (2) may sound like an arrogant
exaggeration. Itisnot. “Scientific fact” means that the SOB-crime link is expected from and/or

predicted by the central theory of criminology; and that the theoretical link has been tested and
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confirmed in a diverse range of times, places, circumstances, and situations. Theoretical
prediction or expectation is the primes inter pares component of a scientific fact. In this
instance, it would be impractical (perhapsimpossible) to test each and every minor SOB
subclass, circumstance, or situation. Sincethe criminological theory of secondary effects has
been tested and confirmed many times, however, mindless replication is as unnecessary asit is
wasteful.

Absent strong theoretical grounds for expecting a different effect, the laws of inductive
logic require that we assume identical effects. With no empirical evidence then, we are dlowed
to assume (within probability limits) that on-premise and off-premise-only SOBs have identical
secondary effects. When empirical evidence finally becomes available — Montrose — it confirms
the strong theoreti cal expectation. Confirmation is not surprising.

Mr. McLaughlin’s Expert Report alludes to methodological “flaws’ in the empirical
literature that could account for the consistent adverse secondary effect finding. All quasi-
experiments have methodological deficiencies, of course; otherwise, they would not be quasi-
experiments.”?® But in reality, methodological flaws of the sort alluded to by Mr. McLaughlin cut
both ways, generating a literature with ambiguous effects. Instead, we see aliterature with a set
of unambiguous effects.

It isdifficult to give full weight to Mr. McLaughlin’s opinions on scientific method.

A final point concerns the few studies that purport to find null effects (i.e., no significant
crime-related secondary effects). Since the magnitude of any crime-related secondary effect

varies stochastically, failing to find effects in afew instances can never imply a universal

%They would be experiments — which would require that SOBs be randomly assigned to
sites around the city. All secondary effect studies are quasi-experimental .
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disconfirmation of the criminological theory of secondary effects.** Due to “background noise”
alone, we expect afew null effects.

If the level of “background noise” islarge rdative to the secondary effect, however, the
effect is obscured. Unfortunately, “background noise” is a design property — the weaker the
design, the greater the likelihood that a secondary effect will be lost in *background noise” (no
matter how large it might be). “ Shoddy” research favors anull finding for that reason — favors
SOBs and plaintiffs, in other words.

Scientific method corrects this bias by setting a minimum false-negative error rate. By
convention, when a potential null finding arises, the researcher must demonstrate the false-
negative error rate associated with the finding is smaller than 20 percent. If the false-negative
error rate is 20 percent or larger, by convention, the putative null finding is judged inconclusive.
When this convention of scientific method is observed, there are no reported null findingsin the

secondary effects literature.

#By andogy, finding a heavy smoker who dies free of cancer at 99 does not disconfirm
the theoretical link between smoking and cancer. The theory specifies a stochastic distribution
of latency times, so we expect to observe “censored” cases.
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EXECUTIVE SUMMARY

Analyzing calls-for-service to the Greensboro Police Department between 1999
and 2003, the plaintiffs’ experts, Daniel Linz and Mike Yao, conclude:

“... that there is no support for the City of Greensboro’s theory that adult

businesses produce adverse secondary effects. The results of our study

show that adult businesses are not associated with crime events (p. 3).”
The detailed numerical results supporting this conclusion are scattered over 18 pages of
computer output in an appendix of the Linz-Yao Report. When the actual numbers are

examined, however, it is clear that Linz and Yao overstated the empirical basis of their

strongly-worded conclusion. Put simply, their numbers contradict their words.

Table 1: The Linz-Yao Secondary Effect Estimates

Controls Books/Videos Cabarets
Crimes against persons 180.1 386.0 146.7% 258.3 143.4%
Crimes against property 1557.6 2455.3 157.6% 2028.7 130.2%
Drug-related crimes 84.7 112.1 132.3% 119.1 140.6%
Sex-related crimes 19.4 27.0 139.1% 29.3 151.0%
Disorderly conduct 121.1 181.3 149.7% 164.9 136.2%
Other minor crimes 596.3 1191.2 199.8% 878.2 147.3%

Table 1 summarizes the Linz-Yao secondary effect estimates. Each row of
Table 1 (in green) corresponds to one of six crime-categories. The three shaded groups
of columns in Table 1 report the estimated numbers of crimes for three neighborhood-
types: those with no adult-oriented businesses (“Controls” in blue); those with adult-
oriented bookstores or video arcades (“Books/Videos” in red), and those with adult-

oriented cabarets (“Cabarets” in red). Percentages to the right of an effect expresses
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Executive Summary - Page ii

the estimated secondary effect as a proportion of the control mean; percentages larger
than 100 imply adverse secondary effects. Contrary to their strongly-worded conclusion,
Table 1 reveals that the results reported by Linz and Yao amount to a consistent pattern
of adverse secondary effects.

After correcting for the effects of thirteen neighborhood-level crime risk factors,
e.g., Linz and Yao find that, compared to neighborhoods with no adult-oriented
businesses, neighborhoods with adult-oriented bookstores and video arcades had, on
average, 46.7 percent more crimes against persons (assault, homicide, robbery, and
rape); 57.6 percent more property crimes (arson, auto theft, burglary, and theft); 32.3
percent more drug crimes; 39.1 percent more sex crimes; 49.7 percent more disorder
crimes; and 99.8 percent more other minor crimes. Secondary effects estimates for
neighborhoods with adult-oriented cabarets are similar.

Although the large adverse secondary effects summarized in Table 1 seem to
contradict their conclusion, Linz and Yao are able to resolve the apparent contradiction
with formal hypothesis tests. Only two of the effect estimates in Table 1 are statistically
significant at the .05 level; ten estimates are not statistically significant and, thus, in the
opinion of Linz and Yao, not different than zero. The two significant effect estimates, in
their opinion, are aberrations, not to be trusted. Since twelve statistical analyses yield
effect estimates that are either aberrant (in two cases) or not different than zero (in ten
cases), Linz and Yao feel confident in their conclusion that “... adult businesses are not
associated with crime events.” This logic is flawed in two respects, however.

First, the outcome of a hypothesis test is sensitive to the elements of the quasi-
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Executive Summary - Page iii

experimental design. The Linz-Yao design is idiosyncratic in many respects, even
compared to their prior work. Beginning with the crime indicator (calls-for-service) and
ending with the statistical model (six independent multiple regressions), all key elements
of the Linz-Yao design favor a null finding. The fact that large adverse secondary effect
estimates persist in the presence of so many methodological challenges demonstrates
the true strength of the effects.

Second, the several independent hypothesis tests conducted by Linz and Yao
ignore the pattern of effects. Whereas twelve identically zero effect estimates are
expected to yield random runs of small positive and negative numbers, what one sees
instead is a run of twelve large, positive numbers. Tested one-by-one, none of the Linz-
Yao effect estimates may achieve statistical significance — although two do. But tested
jointly, the pattern of effect estimates may be highly significant.

Based on my critical analysis of the Linz-Yao design, including the choice of
crime indicators (calls-for-service), choice of impact and control areas (Census Block
Groups), choice of statistical model (co-variate adjustment by multiple regression), and
choice of hypothesis test (six independent tests), the null finding reported by Linz and
Yao underestimates the secondary effects of adult-oriented businesses in Greensboro.
The true secondary effect estimates are on the order of those summarized in Table 1 —
adverse and substantively large.

Given the constraints of time and resources, an independent study of secondary
effects in Greensboro, based on a more conventional design, is unfeasible. Taking the

Linz-Yao secondary effect estimates at face value, however, the debate reduces to the
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Executive Summary - Page iv

issue of statistical significance. If the pattern of effects in Table 1 is significant, the Linz-
Yao conclusion is incorrect. In fact, a joint significance test of all six crime categories
yields effect estimates that are statistically significant at the .05 level for crimes against
persons and property — the so-called “serious” crimes — across both classes of adult-
oriented businesses. Even accepting their weak design, the analyses by Linz and Yao
provide convincing evidence that adult-oriented businesses in Greensboro generate
adverse secondary effects.

Aside from conclusions based on analyses of Greensboro calls-for-service, Linz
and Yao review the secondary effects literature used by the City in formulating adult-
oriented business regulations. They conclude that:

... All of the studies that claim to show adverse secondary effects are

lacking in methodological rigor. The studies that have been done either by

government agencies or by private individuals that have employed the

proper methodological rigor have universally concluded that there are no

adverse secondary effects (p. 10).

This characterization of the empirical secondary effects literature is overly negative, in
my opinion. Whereas some of the studies cited by the City may be weak, in terms of

methodological rigor, others are quite strong. Overall, the Greensboro’s adult-oriented

business regulations are based on a solid empirical foundation.
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l. Introduction

Analyzing a subset of calls-for-service (CFSs) made to the Greensboro Police
Department (GPD) between January 1%, 1999 and September 30", 2003, the plaintiffs’
expert witnesses, Daniel Linz and Mike Yao, found that:

... The presence of adult cabarets and adult video/bookstores in

“neighborhoods” was unrelated to sex crimes in the area. We found that

several of an adult video/bookstore were located in high person and

property crime incident “neighborhoods.” We examined the

“neighborhoods” and local areas surrounding the adult video/bookstores

(1000 foot radius) further and we found that the adult video/bookstores

were not the primary source of crime incidents in these locations.*
Based on these findings, Linz and Yao conclude

... that there is no support for the City of Greensboro’s theory that adult

businesses produce adverse secondary effects. The results of our study

show that adult businesses are not associated with crime events.?
Based on my reading of the Linz-Yao Report; on my reading of the literature cited in the
Report; on my analyses of their data and of Uniform Crime Report (UCR) data obtained
from the GPD, and on my experience in this field, it is my opinion that the Linz-Yao
Report’s methodology fails to meet the normally accepted standards of scientific rigor for
to meet normally accepted standards for statistical analyses.

In addition to conclusions drawn from empirical findings, Linz and Yao argue that

the empirical secondary effects literature consists entirely of studies that find no adverse

! This quotation is found on p. 3 (counting the title sheet as p. 1) of Evaluating Potential
Secondary Effects of Adult Cabarets and Video/Bookstores in Greensboro: A Study of Calls for
Service to the Police by Daniel Linz, Ph.D. and Mike Y ao, November 30", 2003. In the text, |
call this“the Linz-Yao Report,” or “Linzand Yao.” Professor Daniel Linz, the first author of the
Linz-Y ao Report, has written secondary effect reports with several co-authors. | will use“Linz
et al.” to refer to reports written with co-authors other than Mike Y ao.

ZLinzand Yao, p. 3.
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secondary effects and studies that are too flawed to be taken seriously:

... All of the studies that claim to show adverse secondary effects are
lacking in methodological rigor. The studies that have been done either by
government agencies or by private individuals that have employed the
proper methodological rigor have universally concluded that there are no
adverse secondary effects.?

Based on the perceived consistency of the secondary effects findings, Linz and Yao
conclude that the factual predicate for Greensboro Ordinance Chapter 30 is invalid. But
in fact, the methodological rigor of secondary effects studies ranges from strong to
weak. One study cited by the City used the most rigorous possible design and found
substantively large, statistically significant adverse secondary effects.* In my opinion,
there is an ample factual predicate for Greensboro Ordinance Chapter 30.

To support their contrary argument, Linz and Yao cite two studies by Linz et al.
that find salutary secondary effects:

Recently, we have conducted independent, reliable, studies using census
data and modern analytical techniques to examine whether “adult” entertainment
facilities, and particularly exotic dance establishments engender negative
secondary effects. Unlike many of the previous reports, these studies do not
suffer from the basic methodological flaws that were enumerated in Paul.
Unfortunately, the City Council of Greensboro did not consider these
investigations despite the fact that the reports were available.

These reports describe analyses of calls for service to the police in the
City of Fort Wayne, Indiana, and Charlotte, North Carolina. In these studies there
is no indication that, overall, crime rates are higher in the areas surrounding adult
nightclubs. In fact, the data often show the reverse trend whereby crime
incidents are lower in the areas surrounding the adult nightclubs compared to

% Linz and Yao, p. 10.

* Thisis the 1991 Garden Grove, CA study written by me and James W. Meeker: Final
Report to the City of Garden Grove: The Relationship between Crime and Adult Business
Operations on Garden Grove Boulevard.
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control locations.®
The anomalous findings of salutary secondary effects in Fort Wayne and Charlotte
reflect many of the same methodological flaws found in the Greensboro analyses. Each
of these methodological flaws is sufficient to yield a spurious finding.
I.LA What Linz and Yao Actually Found
Non-statisticians who read the Linz-Yao Report may miss a relevant fact: Linz
and Yao found substantively large adverse secondary effects associated with adult-
oriented businesses (AOBSs) in Greensboro. This fact is easy to miss because it is
buried in eighteen pages of computer output and mentioned in the Report’s text only in
passing. TABLE | below summarizes the results of the Linz-Yao statistical analyses. In
Detail,
¢ Shaded columns of TasLE | correspond to the two major AOB-
types: Books\Videos and Cabarets;
¢ Rows of TasLE | (in green) correspond to six crime categories:
Crimes Against Person, Crimes Against Property, Drug-Related
Crimes, Sex-Related Crimes, Disorder Types of Offenses, and
Other Minor Offenses;
¢ Columns labeled “Effect” (in red) report secondary effect estimates
for an AOB-type and crime category;
¢ Columns labeled “a* (in red) report the a-error rate for each

secondary effect estimate.;

®Linz and Y ao, p. 10.
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¢ Columns labeled “Bars” (in blue) report the ratio of the estimated
AOB effect to the estimated effect for bars and taverns.
To illustrate the interpretation of TABLE I, consider Crimes Against Person. Reading
across the first row, areas of Greensboro Bookstores/Videos and Cabarets have 205.9
and 78.2 more crimes respectively than areas of Greensboro with no AOBs. With 95
percent confidence, the Bookstores/Videos estimate is statistically significant (a<.01)

but the estimate for Cabarets (a=.11) is not significant.

TABLE | - SUMMARY OF THE LINZ-YAO FINDINGS*

Bookstores/Videos Cabarets

Effect o Bars Effect o Bars
% Crimes Against Person 2059 .01 6.6 78.2 .11 2.5
® Crimes Against Property 897.7 .01 2.3 4711 .10 1.2
¢ Drug Related Crimes 27.4 .76 3.3 344 58 4.1
¢ Sex Related Crimes 7.6 .63 1.2 99 .37 1.6
¢ Disorder Types of Offenses 60.2 .23 2.1 43.8 .21 15
" Other Minor Offenses 5949 .09 7.2 2819 .25 3.4

3 Linz and Yao, Table 14 P Linz and Yao, Table 15 € Linz and Yao, Table 16
4 Linz and Yao, Table 17 ©Linz and Yao, Table 18 fLinz and Yao, Table 19
* cf., Executive Summary, Table 1

The effect estimates in TABLE | show that Linz and Yao found adverse secondary
effects for all six categories of crime and both types of AOBs. Only two of the twelve
effect estimates in TABLE | are statistically significant, however. By convention, an effect

estimate is not statistically significant (or not significantly different than zero) unless its
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associated probability is smaller than .05 — unless a<.05, i.e. By this convention, the
only significant effect estimates are for Crimes Against Person and Crimes Against
Property in those areas of Greensboro where Bookstores/Videos are located. The other
ten effect estimates in TABLE | are not statistically significant and, thus, presumably not
different than zero.

Though statistically small, the effect estimates in TABLE | are substantively large.
How large? The columns labeled “Bars” (in blue) to the right of each a-probability are
ratios of the effect for AOBs to the effect for bars or taverns that do not feature adult-
oriented entertainment.® The adverse secondary effects of AOBs are always larger than
the adverse secondary effects of bars —as much as five times larger for some
categories of crime. Given the well-researched and widely accepted relationship
between bars and crime,” no matter how statistically small the secondary effect
estimates TABLE | may be then, they are substantively large.

As it turns out, the substantively large adverse secondary effect estimates in
TABLE | are statistically large as well —i.e., statistically significant at the a<.05 level.
Readers who are interested only in this bottom line are directed to TABLE IV.2 where the
a-error levels for a simultaneous hypothesis test are reported. To understand how Linz
and Yao could have missed this bottom line, however, the reader must understand how

the statistical power of a hypothesis test is related to the methodological underlying the

® In North Carolina, businesses that serve alcoholic beverages are private clubs. None of
the bars or tavernsin this contrast feature adult entertainment.

" See D.W. Roncek and M .A. Pravatiner. Additional evidence that taverns enhance
nearby crime. Social Science Research, 1989, 73:185-188.
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hypothesis test.

I.B Methodological Flaws in the Linz-Yao Report

Substantively large numbers can be made statistically small — though not vice
versa — by the use of inappropriate or less than optimal methods. In my opinion, this is
what happened in Greensboro. The Linz-Yao methodology is idiosyncratic in many key
respects and, in every instance, the idiosyncracies have the effect of transforming
substantively large effects into statistically small effects. The shortcomings of the Linz-
Yao Report span all three elements of scientific methodology, including (1) the
measures of public safety collected for the study; (2) the quasi-experimental design
used to interpret the analytic results; and (3) the statistical models used to analyze the
public safety measures.

(1) Measurement problems. The most serious flaw by far is the use of calls-for-
service (CFSs) to measure public safety risk. There is virtually no precedent in the
criminology literature for using CFSs to measure crime or crime risk. A review of
national criminology journals over the last three years, e.g., finds no published articles
where CFSs are used to measure crime risk. Indeed, secondary effects studies cited by
Linz and Yao do not use CFSs to measure crime but, rather, following convention, use

Uniform Crime Reports (UCRs) to measure public safety risk.2 Since the Linz-Yao

& Both the Ft. Wayne study (Measurement of Negative Secondary Effects Surrounding
Exotic Dance Nightclubs in Fort Wayne, Indiana) and the Charl otte sudy (Are Adult Dance
Clubs Associated with Increasesin Crime in Surrounding Areas? A Secondary Crime Effects
Sudy in Charlotte, North Carolina) use Uniform Crime Reports (UCRS) to measure crime risk.
The confusion of CFSs and UCRs arises because CFSs have been used traditionally in liquor
license reviews (see, e.g., A Study of CFSs to Adult Entertainment Egtablishments which Serve
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findings and conclusions are couched in terms of “crime events” or “crime incidents,”
and since CFSs do not measure crime, in the worst case, this flaw is sufficient to
invalidates all of the Report’s empirical findings and conclusions. In the best case, the
flaw creates a bias in favor of a null finding.

(2) Design problems. The quasi-experimental design used by Linz and Yao in
Greensboro, the so-called “static group comparison” design, lacks any before-after
contrast. Accordingly, a leading authority on design rates the “static group comparison”
as the weakest of all quasi-experiments.® Secondary effects studies that compare
ambient crime before and after the opening of a new adult-oriented business (AOB)
generally yield stronger — more valid — findings. Findings of secondary effects studies
based on before-after designs are reviewed at later point. For the present, compared to
secondary effect studies based on relatively weak “static group comparisons,” the
design of the Greensboro study is idiosyncratic in two crucial respects.

The first design idiosyncracy concerns the size of the impact and control areas.
In theory, the impact of a criminogenic source — an AOB, e.g. — fades exponentially with
distance from the source. “Noise” is a good analog. For both noise and crime risk, the

farther one moves from the source, the weaker the sound. To accommodate this

Alcohalic Beverages by Capt. Ron Fuller and Lt. Sue Miller, Fulton County, GA Police Dept.,
June 13", 1997). In thisor any other context, however, CFSs measure the demand for police
service, not crime risk.

® See pp.12-13, D.T. Campbell and J.C. Stanley, Experimental and Quasi-Experimental
Designs for Research. Rand-McNally, 1963. Thisisthe design authority cited by Linz et al. in
the Fort Wayne and Charlotte reports.
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property, researchers often define impacts area as a radius of 250 to 500 feet around a
source. Inthe major component of their study, however, Linz and Yao define the impact
areas as Census Blocks.™ Since Census Blocks are neither circular nor small areas,
even a large, significant secondary effect would be difficult to detect.

It is no surprise then that Linz and Yao falil to find statistically significant effects in
Greensboro. Based on their recent work, however, it is surprising indeed that they
would use Census Block areas.™

The second design idiosyncracy involves control comparisons. To estimate
hypothetical secondary effects, Linz and Yao compare Census Blocks with at least one
AOB to Census Blocks with no AOBs. Before making the comparison, however, they
“statistically adjust” the impact and control Census Blocks for differences presumed to
cause crime. Statistical adjustment is very technical issue, particularly in this context.
Without discussing technical details, this aspect of the design represents a departure

from their recent work.*?

19 Actually, Census Block Groups. Hereafter | say “Census Block” as a short-hand for
the technically correct term.

1 In the Charlotte study, impact areas were defined as a 500-foot circles around AOBs.
A 500-foot circle has an area of approximately 785,400 square-feet, about 2.8% of a square-
mile. Inthe Ft. Wayne study, impact areas were defined as 1000-foot circles, approximately
3,141,600 square-feet areas, about 11.3% of a square-mile. In my opinion, a 1000-foct circleis
too large an impact areafor detection of a secondary effect. Thisiswhy | advise plannersto
build 1000-foot distances into their AOB regulations.

12 Thi s particular method is not used in either the Ft. Wayne or Charlotte studies. In
theory, statistical adjustment of impact-control differencesis superior to other methods of
control (at least for “ static group comparisions’). The availability of data for the adjustment is
always a problem, of course.
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Both design features represent departures from the conventions of the secondary
effects literature and, especially, from their own prior work. In addition to the unknown
threats to internal validity posed by the two design idiosyncracies, they raise the specter
of “fishing.” In the jargon of scientific research, “fishing” refers to the practice of
replicating a study several times. With just a few variations in measurements, statistical
models, and quasi-experimental designs, a cynical researcher can capitalize on chance
to produce any desired result. “Fishing” need not imply dishonesty or cynicism. On the
contrary, scientific method recognizes that “fishing” can occur without the researcher’s
intent or awareness. In experimental research, “fishing” is controlled through explicit
design structures, including placebos, blinding, etc. In quasi-experimental research,
where these structures cannot be used, “fishing” is controlled by means of rigidly
enforced design conventions. Departures from convention must be explained and
justified. If they are not explained, the critical scientific reader must assume that findings
and conclusions are an artifact of “fishing.”

(3) Statistical problems. If one ignores the methodological problems posed by
the idiosyncratic measure of crime risk and the idiosyncratic design, the manner in which
Linz and Yao analyze their data poses yet another serious methodological problem. In
prior research, Linz et al. have reported null findings — the absence of secondary effects
— without reporting the associated probability of error.** With two exceptions, Linz and
Yao report null findings in Greensboro (TABLE 1) but fail to report that probability of error

exceeds the conventional level for social science research by a very large factor. The

3 The probability referred to here isthe so-called “Type I1” or “false negative” error rate.
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unacceptably low statistical power of their null findings is due entirely to methodological
idiosyncracies. Given the central question here — whether the adverse secondary effect
estimates in TABLE | — questions of statistical power are at the focus of everything that
follows.

I.C Outline of this Report

The salient methodological flaw in the Linz-Yao Report is the use of CFSs to
measure crime. The correlation between CFSs and conventional measures of crime,
such as Uniform Crime Reports (UCRS) is exceptionally weak. In Section Il below, | use
UCRs and CFSs for the year 2000 to estimate the correlation between CFSs and crime
in Greensboro. The statistical reliabilities inferred from the CFS-UCR correlations never
exceed .5, suggesting that more than 50 percent of the variance in GPD CFSs is due to
factors other than crime — “noise.” The consequences of adding “noise” to an indicator
are well known. Adding “noise” reduces the statistical size of an effect.

After demonstrating the weak CFS-crime correlation, | discuss related problems
with the misuse of CFSs by Linz and Yao. Because the addresses assigned to CFSs
record the location of complainants, for example, CFSs cannot be used to analyze “hot
spots.” The Report’s conclusion that the number of CFSs to AOB addresses is lower
than the number of CFSs to other nearby addresses, thus, says nothing about the public
safety risks of AOBs.

In Section Ill, | address the quasi-experimental design used by Linz and Yao. In
one important respect, their design is unprecedented in the secondary effects literature.

Crime risk diminishes exponentially with distance from a criminogenic point-source — an

MILWAUKEE, WI AE REGS 000805



RicHARD McCLEARY, PH.D.
PaGcE 11

AOB. Accordingly, secondary studies typically look for secondary effects in the area
within 500 feet of the AOB. Since crime risk diminishes exponentially with distance from
the criminogenic source, an excessively large impact area can obscure even the largest
secondary effect. In prior studies, Linz et al. used 500-foot (Charlotte, e.g.) and 1000-
foot circles (Fort Wayne, e.g.) for impact areas. Linz and Yao use irregular polygons
(Census Blocks) that are ten to one-hundred times large than any that have been used
in secondary effects studies.

Of course, one need not be a statistician to understand the consequences of
using excessively large impact areas; it is the equivalent of throwing an needle into a
haystack. Other design idiosyncracies raise the problem of “fishing.” When a design
can be picked from a modest menu of options, the statistical significance of a finding is
meaningless. The sheer number of design idiosyncracies in the Linz-Yao Report are
sufficient to invalidate the Report’'s empirical findings.

In Section IV, | discuss the problem of statistical power. Ciriticizing studies that
claim to find adverse secondary effects of AOBs, Linz et al. often quote Daubert** on the
importance of “error rates.” When Linz et al. fail to find adverse secondary effects, on
the other hand, or as in this instance, when they conclude that an adverse secondary
effect is statistically small — see TasLE | — Linz et al. do not report the error rate for the
statistical tests underlying their conclusion. Calculating the error rates in Section 1V, |
demonstrate that their conclusions lack the requisite validity that would make them

admissible under Daubert.

4 Daubert v Merrell Dow Pharmaceuticals 509 US 579 (1993).
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In the concluding Section V, | review some of the literature used by Greensboro
in the AOB ordinance process. At least one of the studies used by Greensboro meets
the highest standard of validity. | also review two studies by Linz et al. that the City did
not rely on in formulating its AOB ordinances. Contrary to the opinion of Linz and Yao,
both studies have serious methodological shortcomings — many of which are found in
their Greensboro study.

Il. Measurement Problems in the Linz-Yao Report

Measurement is the sine qua non of science. Phenomena that cannot be
measured cannot be studied scientifically. The adequacy of a measurement is summed
up in the properties of reliability and validity.** To illustrate reliability, Linz and Yao
counted 2,445 CFSs to addresses within 1000 feet of “Elm Street Video and News."® If
another researcher counted the number of CFSs, the recount would probably not yield
the same number because even simple counts vary randomly.*’ If the count-recount
difference is reasonably small and random, however, the measurement is reliable and
adequate for scientific research.

Reliability is probably not an important issue. | assume that the Greensboro data

used by Linz and Yao are adequately reliable. Validity is a very different issue, however.

'3 For definitions, see H.M. Blalock’s Measurement and Conceptualization in the Social
Sciences (Sage, 1982). See also Quasi-Experimentation: Desgn and Analysis Issues for Field
Settings by T.D. Cook and D.T. Campbell (Houghton-Mifflin, 1979).

'® Linz and Y a0, Table 23, p. 20.

7 In his classic On the accuracy of economic observations, 2™ Edition (Princeton:
Princeton University Press, 1965), Nobel laureate O. Morgenstern expressed thisidea as “ Incipit
numerare, incipit errarel.” Begin to count, begin to make mistakes!
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The property of validity is associated with nonrandom measurement errors. Nonrandom
measurement errors consist of differences between the concrete items that one
measures and the abstract concepts that these items intend to represent. The
relationship between abstract intelligence and concrete 1Q is often used to illustrate the
property of validity. Although a person’s IQ and intelligence are not identical, they are
hopefully similar; and if so, IQ is a valid measure of intelligence. If the difference is
large, on the other hand, then 1Q is not a valid measure of intelligence.

In this instance, of course, we are interested in measuring the hypothetical crime
risk of an AOB. Whatever measure is used, its validity will depend on how well it tracks
crime risk over time and space. Contrary to the conventions established in criminology
in the secondary effects literature, particularly the recent work of Linz et al., Linz and
Yao use police CFSs to measure crime. This idiosyncratic choice of measures has no

precedent and per se invalidates their conclusions.

FIGURE Il.1 - RELATIONSHIP BETWEEN CRIMES AND CALLS-FOR-SERVICE (CFSs)

Calls-for-service (CFSs)

IILA. CFSs Are Not Synonymous with Crime

Throughout their Report, Linz and Yao speak of “CFSs” and “crimes” as if these
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two terms were synonymous. In fact, however, while CFSs and “crimes” (or crime-like
incidents) are correlated, the correlation is quite weak. This fact, widely known among
criminologists, is depicted in FIGURE Il. In any modern jurisdiction, CFSs to the police
department outnumber crimes reported to the police by a large factor. This well known
fact is represented by the relative areas of CFSs (in red) and crimes (in blue). The

overlap between CFSs and crimes represents their correlation.

As depicted in FIGURE I, most of the crimes (or crime- like incidents) that come to
the attention of the police are not initiated by CFSs from victims and witnesses. The
police become aware of most crimes through routine patrolling; through directed (or
proactive) patrolling; and through specialized unit activity. On the other hand, most of
the citizens who call the police — thereby initiating a CFS — are not crime victims or
witnesses; most CFSs not initiated by crimes (or crime- like incidents). Examples
include duplicated or unfounded CFSs; CFSs that have no apparent basis; and CFSs
that precipitated by false alarms.*®

To investigate the scope of this problem for the Greensboro study, Uniform Crime

Reports (UCRs) and CFSs for the same crimes were compared for the period beginning

18 Of the 32,168 CFSsin 2000 that involved serious crimes, 19,974 (or 70.6 percent) were
initiated by electronic darms. More than 98 percent of all alarm-initiated CFSsin the year 2000
turned out to be false alarms—no crime, i.e. Since each of these CFSs resulted in areport, Linz
and Y ao included them in the analysis even though there was no crimeinvolved. If 2000isa
typical year, one-in-three of the CFSs analyzed by Linz and Yao was afalse alarm!
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January 1, 2000 and ending December 31, 2000.* The five columns of TABLE IIA report
the UCR category, total CFSs for that category, CFSs that resulted in an arrest or report

(in red), UCRs (in blue), and the ratio of red CFSs to UCRs.

TaBLE Il.1 - GREENSBORO CFSs aAND UCRs IN 2000

Total CFSs CFSs w/rpt UCRs CFS:UCR
Total Serious Crimes 32,168 28,304 15,492 1.83:1.00
Total Personal Crimes 3,311 6,864 1,867 3.68:1.00
Total Property Crimes 26,920 21,440 13,625 1.57:1.00
Assault 2275 991 816 1.21:1.00
Arson 0 0 73 1.00:49.0
Auto Theft 1801 1308 1308 1.00: 1.00
Burglary 22230 17841 3020 5.91:1.00
Homicide 0 0 20 1.00:41.0
Larceny 2889 2291 9224 1.00: 4.03
Rape 159 124 121 1.02:1.00
Robbery 3152 2317 910 2.55:1.00

Considering total serious crimes, CFSs appear to overstate Greensboro’s crime
risk by a factor of 83 percent. When total crimes are broken down into personal and
property crimes, the overstatement persists. When total crimes are broken down into
the eight UCR categories, however, a range of biases become apparent. As reported in
the right-hand column of TaBLE IIA, while CFSs overstate the risk for some crimes —
burglary, robbery, etc. — CFSs understate the risk for other crimes — arson, larceny, etc.

Bias in the CFS-crime relationship is not a simple multiplicative factor then. For some

¥ Part | UCR data were obtained from the GPD. The Part | (or serious) UCR categories
are arson, assault, auto theft, burglary, homicide, larceny, rgpe, and robbery.
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crimes, it is a true bias. A more important problem, however, is that for most crimes,
CFSs appear to add random measurement error to the relationship.

II.B. CFS-Crime Correlations and Reliabilities

To estimate the correlation between CFSs and crime, BY-co-ordinates were
selected at random from the CFSs and UCRs published by the GPD for 2000. Circles
with radii of 500-feet were drawn around the BY-co-ordinates. The number of CFSs and
UCRs inside the circles were counted and correlations were estimated from the counts.
The results, reported in TABLE 11.2, show that the correlations between UCR counts (in
blue) and CFS counts (in red) are lower than what would ordinarily be expected or

demanded from an indicator.

TABLE Il.2 - CFS-UCR CORRELATIONS, ESTIMATED FROM 500-Fo0T CIRCLES

Asslt Rob Rape Pers Auto Burg Theft Prop

Assault .325 122 121 .300 .059 123 -.006 .041
Robbery 122 674 -.019 .394 257 521 .250 .365
Rape .054 -.109 074 -011 -028 -065 -.077 -.077
Personal .236 .534 .062 444 212 431 273
Auto Theft .081 .504 114 .326 .637 721 519 .648
Burglary .196 332 .190 .325 .361 541 327 433
Theft .056 518 124 317 .615 .703 .563 .670
Property .065 524 .129 327 .624 717 .566 .678
Reliability .106 454 .071 197 .406 .293 317 .460

The last row of TaBLE 11.2 list the squared correlation coefficients, or raw

reliabilities, for each of the CFS categories. Reliabilities are interpreted geometrically as
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the intersection of the crime-CFS Venn diagrams in FIGURE Il.1. The overlap between
UCR assaults and assault CFSs (r? =.106) is interpreted to mean that the degree of
overlap (or common variance) between the two indicators is 10.6 percent of the total.
From the other perspective, 89.4 percent of the total variance in the two indicators is
unique and, thus, has nothing to do with crime.

TABLE I1.2 raises two questions. First, compared to data in other social science
fields, how “good” are these reliabilities? Second, what are the practical consequences
of using a low-reliability crime indicator? On the first question, reliabilities smaller than
.75 are unacceptable for most social science applications. Since the median reliability in
TaBLE 1.2 is approximately .305, testimony based on CFSs might be inadmissible under
the Daubert standard. On the second question, the practical consequences of using a
low-reliability crime indicator are well known. Adding measurement error in the outcome
(or dependent) variable does not bias the effect estimate — substantively large effects
persist in the face of measurement error — but does bias tests of significant in favor of
the null finding.?° As a practical matter, in other words, CFSs make substantively large
effects statistically small.

II.C. CFS Addresses Are Not Crime Locations

Since CFSs are only weakly correlated with crime, using CFSs to measure crime
risk is per se a fatal flaw. Even ignoring this threshold problem, however, it is nearly

impossible to infer even the grossest spatial distribution of crime risk from CFS

% Seg, e.g., Blalock’s Measurement and Conceptualization in the Social Sciences (Sage,
1982).

MILWAUKEE, WI AE REGS 000812



RicHARD McCLEARY, PH.D.
PAGE 18

addresses. The problem is most obvious when Linz and Yao analyze “hotspot”
addresses within each Census Block:

...the adult bookstores are a negligible source of property crime events

and do not appear to be the source of person crime events at all. The

bookstores never rise above the 16" ranked address for property crime

events (9 events) and are as low as the 205" rank (2 events) or cannot be

ranked because there are zero crime events in their immediate vicinity.*

The fallacy in this reasoning is that the address recorded on a CFS is not necessarily
the location of the precipitating incident. On the contrary, the CFS address tells the
patrol unit where to find the caller. If X calls the GPD to complain about a disturbance at
Y’s house, in a majority of cases, the CFS goes to X's address. By the Linz-Yao logic,
however, the “crime event” occurred at X's address.

If the proprietor of an business is familiar with this geo-coding convention, CFSs
can be manipulated to make the business look more or less in need of police service or
regulation. To build a case for more police services, the proprietor can complain to the
police about problems that might otherwise be handled informally. Or to hide a public
safety hazard, on the other hand, the proprietor can handle many problems informally,
thereby recording fewer CFSs and making the business seem safer than it actually is.
This is why criminologists do not use CFSs for “hotspot” analyses.?

[I.D. Summary

Given its nominal purpose— to determine whether AOBs are criminogenic — the

? Linzand Yao, p. 31.
2 For another reason, see “ Uniform Crime Reports as organizationa outcomes.” (Social

Problems, 1982, 29:361-372.). Thisarticle describes how a smple personnel change in an urban
police department resulted in a thirty percent reduction in CFSs.
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Linz-Yao Report should have analyzed crimes, not raw CFSs. The vast criminology
literature has not even one precedent for using raw CFSs to measure crime.
Criminologists invariably measure crime with UCRs or sample surveys of victims.?® The
smaller, unpublished secondary effects literature has also typically used UCRs or
analogous crime statistics.?* This is not to say that CFSs are not a useful statistic. On
the contrary, all urban police departments, including the GPD, collect these data for use
in budgeting.?® But no police department uses CFSs to measure crime or public safety.
Criminologists and police departments alike use crime to measure crime.

A final point, worth noting in this summary, is that the geo-codes on GPD records
are too crude to be used for many purposes, including purposes intended by Linz and
Yao. Finding two substantively large and statistically significant adverse secondary
effects, e.g. — see TABLE | — Linz and Yao rely on analyses of “hotspot” addresses to

discredit their own finding:

% See, e.g., Measuring Crime (D.L. MacKenzie, P.J. Baunach, and R.R. Roberg, State
University of New York Press 1990). The criminological literature is consistent on this point.
A search of four national criminology journals (Justice Quarterly, Criminology, Criminal Law
and Criminology, and Journal of Quantitative Criminology) for the last three years found not
one study that used CFSs to measure crime.

# Thisincludes studies conducted by Linz et al., particularly the two studies cited in the
Linz-Y ao Report (Measurement of Negative Secondary Effects Surrounding Exotic Dance
Nightclubsin Fort Wayne, Indiana; and Are Adult Dance Clubs Associated with Increasesin
Crimein Surrounding Areas? A Secondary Crime Effects Sudy in Charlotte, North Carolina).
The Fort Wayne study uses UCR arrests; the Charlotte study uses UCR crimes.

% These valid uses of CFSs are discussed in undergraduate policing texts. See, e.g.,
Police Administration by O.W. Wilson and R. McLaren (McGraw-Hill, 1978); Police and
Society by R.R. Roberg, J. Crank and J. Kuykendall, (Wadsworth, 1999) or Police
Administration by C. Swanson, L. Territo, and R. Taylor (Macmillan, 1993). All of these texts
make the same points that | have made about CFSs.
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The bookstores never rise above the 16" ranked address for property

crime events (9 events) and are as low as the 205" rank (2 events) or

cannot be ranked because there are zero crime events in their immediate

vicinity. For crimes against person events the findings are even more

striking — there is only one such event among the eight 1000 foot areas

surrounding the video/bookstores.
But in virtually all cases, GPD “hotspot” addresses are spurious. In any year, e.g., one
Greensboro address accounts for two to three percent of all serious crime reported to
the GPD. The address (2400 Van Story) belongs to the Four Seasons Mall. Other are
made into “hotspots” by chronically malfunctioning electronic alarms. Of the 148,155
property crime CFSs analyzed by Linz and Yao, 67,530 (45.6 percent) were precipitated
by burglar alarms, mostly false. Due to many similar problems, analyses of “hotspot”
address in the Linz-Yao Report are not to be taken seriously.

lll. Design Flaws in the Linz-Yao Study

“Design” refers generally to the set of methods, or methodology, used to collect,
analyze, and interpret data. One aspect of the Linz-Yao design, the use of CFSs to
measure crime risk, has already been critiqued. Measurement is the sine qua non of
valid inference. Because CFSs are not an acceptable crime risk measure, inferences
about crime drawn from CFSs are invalid. If Linz and Yao were to replicate the

Greensboro study using UCR crimes (vs. CFSs), however, there would still be three

fundamental problems with their design:

¢ Lack of before-after contrasts;
¢ Excessively large impact areas;
¢ Inadequate controls.
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Any of these three shortcomings would be sufficient to invalidate the findings of a
secondary effects study. Though not obvious, moreover, all three shortcomings favor a
null finding. To the extent that these shortcomings represent departures from designs
used in the prior work of Linz et al., furthermore, they raise the specter of “fishing.”

lll.LA Before-After Contrasts

The quasi-experimental design used by Linz and Yao in the Greensboro study is
a simple variation of the so-called “static group comparison.”® Using a variation of the

standard notation, this design is diagramed as

Impact Area : X Crime, pact

Control Area . ) Crimecgnyol

The X in this diagram represents the presence of an AOB in the impact area — but not in
the control area. The hypothetical secondary effect is estimated as the difference of the
two crime measures. l.e.,
Secondary Effect = Crime,,ac; - Crime gy

If the impact and control areas are identical in every respect except the presence of an
AOB, the secondary effect estimate is valid. If the two areas differ in any relevant way,
on the other hand, the secondary effect estimate is invalid.

The “static group comparison” design is strengthened considerably when a

before-after contrast is added. Using the same notation,

% Linz et al. cite awork by Campbell and Stanley, Experimental and Quas-
Experimental Desgnsfor Research, as their authority on quasi-experimental desgn; cf. footnote
#10 above. To maintain consistency, | use the same authority. Inmy opinion, Linz et al. have
misread Campbell and Stanley.
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ImpaCt Area Crimelmpact, Before x Crimelmpact, After

COﬂtrO' Area CrimeControl, Before . CrimeControI, After

The hypothetical secondary effect is now estimated as the before-after difference in the
impact area. l.e.,

Secondary Effect = Crime,,.c arer = ClME|0act, Before
The analogous difference for the control area serves as a benchmark for assessing the
validity and significance of the secondary effect. In the before-after design, crime in the
impact and control areas is compared to crime in the areas prior to the opening of an
AOB in the impact area.

The superiority of the before-design over the “static group comparison” design
lies in the nature of their control comparisons. Over short time periods, say one or two
years, impact and control areas are likely to remain stable in relevant ways. If the
stability assumption holds, before-after differences are immune to the garden variety
validity threats that plague static impact-control differences. If change scores are
standardized — as percent changes, e.g., or standard Normal scores — before-after
secondary effect estimates are relatively robust to minor differences between impact
and control areas.

Whether the stability assumption holds or not, however, or whether change
scores can be easily standardized, before-after designs are inherently stronger than
“static group comparison” designs. | will expand on this theoretical point shortly. In
subsequent sections, | will report the results of several secondary effect studies that use

before-after designs. For the most part, the validity of these studies cannot be
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challenged. And at least one of these studies served as the empirical basis for

Greenshoro’s AOB ordinance.

FIGURE Ill.1 - THEORETICAL DISTRIBUTION OF CRIME AROUND ITS SOURCE

L

100 feet

240 feet

L]

a00 feet

O 4

1000 feet

[1I.B Impact Areas in the Linz-Yao Study
Measuring a secondary effect is complicated by the fact that crime is a
statistically rare event. Over the last two centuries, criminologists have observed that

the temporal and spatial distributions of crime follow simple mathematical laws.?” When

" Motivated by the problem of describing the distribution of crime among Paris
neighbor-hoods, the French mathematician S.D. Poisson (1781-1840) discovered a probability
distribution that bears his name. See, e.g., F. Haight, Handbook of the Poisson Distribution
(John Wiley and Sons, New Y ork 1967) for not only the history but, also, for technical details.
Briefly, a Poisson distribution has two parameters, A and p. For afixed period of time — say, one
year —in agiven place, theindividua’srisk of criminal victimizationis A. If p individualslive
in the place that year, the product Ap isthe annual crimerate. According to Poisson theory, the
waiting-time (or distance) between crimes follows an exponential distribution with mean Ap.
The exponentia distribution is of waiting timesis the important point.
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crime is “generated” at a fixed site, the density of crimes around the site diminish
exponentially with distance from the site. This is represented conceptually (though not
to a mathematically precise scale) by concentric circles in FIGure Ill.1. In this depiction,
the impact of the criminogenic source or “hotspot” is most intense within 100 feet of the
source. Though less intense, the impact is still noticeable within 250 feet of the
“hotspot.” At 500 feet, the effect is still detectable with an adequately powerful design
and statistical model. At 1000 feet, however, the effect exists but is no longer
detectable with typical designs and models.

“Noise” is a good analog to criminogenic impacts. Whereas a loud party is easily
detected by neighbors on the same block or across the street, residents two blocks
away will not notice the noise unless they listen carefully.?® Four blocks away, exotic
sound detection equipment may be needed to detect the noise. The analog to sound
detection equipment in secondary effects research is statistical power. This technical
topic is discussed in detail at a later point. For present purposes, it is sufficient to note
that problems of inadequate statistical power can be resolved by design —i.e., by
defining the impact and control areas as 250-foot or 500-foot circles.

The use of existing Census Block areas for the impact and control areas
constitutes a major flaw in the design of the Greensboro study. For the design of

secondary effect studies, Census Block areas pose two problems. First, Census Blocks

%8 City blocksin the older urban areas of Greensboro are approximately 250 feet long. In
the newer suburban areas, city blocks are gpproximately 1000 feet long. Though approximate,
these distances are a good rule-of-thumb for interpreting secondary effects.
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are not circular areas centered on an AOB. If the AOB is located near the border of a
Census Block then, its hypothetical impact may contaminate neighboring blocks.
Otherwise, if the AOB is not near the center of the block, its hypothetical impact may not
permeate the entire area of the block, creating “control” islands in the block. A more
serious problem is that Census Blocks are often larger than the optimal size for impact

and control areas.

TABLE lll.1 - GREENSBORO CENSUS BLOCKS
Area Mean Range Mean/ldeal AOBs Controls
<0.2 km? 1524 .07-.2 2.1 0 17
<0.5 km? .3388 21-5 4.6 7 53
<1.0 km? .6873 .52 -.99 9.4 8 29
<2.0 km? 1.5050 1.07-2 20.6 5 11
<5.0 km? 2.9910 2.05-4.23 41.0 0 20
>5.0 km? 9.1143 5.06 - 19.24 124.9 4 19

TaBLE IIl.1 reports the areas and statuses (impact vs. control) of the 173
Greensboro Census Blocks used by Linz and Yao.? To put these areas in context, the
ideal 500-foot circular impact area is approximately 7.3 percent of a square kilometer.
The fourth column of TasLE 1ll.1 (in red) gives the ratio of the ideal impact area to the
mean area of the Census Blocks. In the best case, where Census Blocks range from

.21to .5 km?, 4.6 ideal impact areas would fit inside one Census Block. In the worst

2 TaBLE |11.1 was generated from afile named “greensboro blk grp 11-26-03.sav” that
Linz and Y ao sent to the defendants on December 8", 2003. There are several uncertainties
about the file. Non-hierarchical regressions, estimated with SPSS, are reported in an Appendix.
Areaunits (the variable “area’) in thisfile are unlabeled. TasLE I11.1 assumes that the units are
square kilometers. One could ordinarily resolve these uncertainties through the Census Bureau
website. Unfortunately, the Census website was down in the second week of December, 2003.
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case, Census Blocks are 124.9 times larger than the ideal. Even in the best case, the
impact areas are so vast that they could hide even the largest secondary effect.*

l1l.C Statistical Control in the Linz-Yao Study

The Achilles heel of the “static group comparison” design is the requirement that
impact and control areas be virtually identical on all relevant risk factors. When identical
impact and control areas are unavailable, impact-control differences can be adjusted by
statistical means — in theory, i.e. In practice, unfortunately, the covariates required for
statistical adjustment are available only for arbitrarily defined areas, such as Census
Tracts, Blocks, etc., in decennial years. Since most criminological theories operate on
specific spatio-temporal scales — see Figure lll.1, e.g. — these data are not ideally suited
to criminological research.

Nevertheless, the availability of Block-level decennial Census data was a major
factor in the decision by Linz and Yao to use Census Blocks for the impact and control
areas:

Variables that have been investigated and have been found to be most

important as predictors of crime activity include measures of racial

composition (number of African Americans and racial heterogeneity),

family structure (as measured by number of single-parent households,

female headed households, or householders with children), economic

composition (as measured family income), and the presence of motivated

offenders, primarily males between the ages of 18 and 25 (see, e.g.,
Miethe & Meier, 1994).%*

% The “dirty little secret” of social science research is that anyone with a modest research
background can design a study that guarantees a null finding. The second most widely quoted
sentence in Isaac Newton’s Principia Mathematica is “Negativa non Probanda.” In this present
context, Newton's observation can be paraphrased as “ Finding nothing proves nothing.”

% Linz and Y ao, p. 20.
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But in fact, the co-variation of these variables with CFSs has little basis in theory or fact.
With respect to criminological theory, crime rates for macro-level social units — cities,
counties, etc. — do appear to co-vary with demographics. But there is no theoretical
reason to expect the same covariation in Greensboro, however, or to expect the same
covariation for all CFS-types.

Some of the more technical aspects of this issue will be discussed in Section IV
below. For present purposes, however, two broader, conceptual aspects of the Linz-
Yao statistical adjustment warrant comments here. First, the regression models used by
Linz and Yao to statistically adjust differences among Greensboro’s Census Blocks use
of areal rates as both outcome and explanatory variables. To illustrate, all of the Linz-
Yao regression equations have the general form,

CRIMES/AREA = o + [ POPULATION/AREA
where CRIMES, AREA, and POPULATION are defined respectively as the number of
CFSs (over the period, 1999-2003), the surface area (in km?) of a Census Block, and
population (in 2000) of a Census Block; and where o and 3 are regression weights.

One minor problem with these equations is that “CFSs per square kilometer” has
no relevant interpretation.® Because a Census Block’s area appears on both the left-
and right-hand sides of their regression equations, however, Linz and Yao inject

spurious covariance into their models. Concerning model “fit,” Linz and Yao claim:

% For personal crimes — assault, homicide, etc. —the unit of risk istheindividual. The
conventional rate is, thus, “ CFSs per population.” Since areais not the unit of risk —except in
some bizarre crime like “land theft” —there is no precedent in the criminological literature for a
rate like “ CFSs per unit of area.” | can think of no reason why Linz and Yao would define arate
of this sort.
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In the final analysis we are able to account for crime events in

Greensboro (crimes against person, property crimes, sex crimes, drug-

related crime and general disorder incidents) with a moderate to high level

of accuracy (explaining from 30 to 60 percent of the variability in crime

events across block groups, depending upon the type of crime event).*

While technically correct, much of this “accuracy” is due to the unorthodox use of areal
rates on both sides of the equation. In exchange for this accuracy, unfortunately, Linz
and Yao sacrifice statistical power in their hypothesis tests, particularly those tests that
relate to cabaret-type AOBs.?*

The second conceptual problem, put simply, is that Linz and Yao include too
many adjustment variables in their regression models. Although each of the variables
included in the models is justified by criminological theory, according to Linz and Yao,
many of the explanatory variables have statistically insignificant weight in the regression
models. The practical consequences of including statistically insignificant explanatory
variables in a multiple regression equation are well known and, given the central issue
here, not at all surprising. Each incremental adjustment sacrifices statistical power; an
adjustment by a insignificant variable is a pure waste.

[11.D The Specter of “Fishing” in the Greensboro Study

In scientific research, “fishing” describes the practice of conducting a study with

several slightly different variations. Just a few measures, models, and designs, will

produce the entire spectrum of findings — positive, null, and negative. The scientific

#¥Linzand Yao, p. 2.

% Because the cabarets are concentrated in the larger Census Blocks. The statistical
power problem is discussed in Section 1V below.
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community controls “fishing” through design conventions. Design conventions serve,
first, to enhance the comparability of research findings. A more important function in this
instance, however, is to minimize “fishing” opportunities. Although researchers can
depart from convention when necessary, significant departures must be explained and
justified. Otherwise, the critical scientific reader assumes that the findings and

conclusions are an artifact of “fishing.”®

TABLE Ill.2 - DESIGNS OF THREE RECENT SECONDARY EFFECT STUDIES
Greensboro Fort Wayne Charlotte
Crime Measure CFSs UCR Arrests UCR Crimes
Impact area Census Blocks with  1000-foot radius 500- and 1000-
AOBs around AOB foot radii around
AOBs
Control area Census Blocks 1000-foot circle in a  500- and 1000-
without AOBs non-contiguous foot radii around
“matched” area other businesses
Covariates Demographics None Crime rates

The potential for “fishing” in the Greensboro study is demonstrated by comparing
the designs of three recent secondary effects studies by Linz et al.: the Greensboro
study, the Fort Wayne study, and the Charlotte study. Although these three studies

were completed over two-year period by the same research teams, lead by Professor

¥ See pp. 42-3 in Quasi-experimentation: Design and Analysis Issues for Field Settings
by T.D. Cook and D.T. Campbell (Chicago: Rand-McNally, 1979) for adiscussion of “Fshing
and the error rate problem..” Note further that Daubert addresses thisissue implicitly in its
discussion of “the known or potential rate of error.”
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Linz, the basic designs vary radically. TaABLE 1.2 summarizes some of the obvious
design differences.
Although all three of these studies were conducted during the same period by the

same investigators, the design differences are striking. These include:

¢ Three different crime measures (CFSs, UCR arrests, and UCR
crimes);
¢ Three different definitions of the impact areas (Census Blocks,

1000-foot radii, and 500-foot radii); and
¢ Three different types of controls (statistically adjusted Census
Blocks strips, “matched” circles, and other businesses).
Considering only these three design elements, there are at least (3x3x3=) 27 different
ways to conduct a secondary effects study. With this many “bites of the apple,” finding
a result to support any position becomes a near certainty.

Although “fishing” artifacts are not easily calculated,?® the problem should be
intuitively clear. No evidence suggests that the findings and conclusions of the Linz-Yao
Report are the product of a “fishing” expedition. Given the controversial nature of the
findings and conclusions, on the other hand, as well as the pattern of departures from
design convention listed in TABLE Ill.2, healthy skepticism is in order.

IV. Statistical Power in the Linz-Yao Report

Each of the measurement and design problems discussed in Sections Il and Il

% “Fishing” biases the research by inflating the false-positive and fal se-negative error
rates. Error ratesin the next section. Because the many possible design variations are not
independent, however, the degree of biasisdifficult to calculate.
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above has the same result: making a substantively large effect statistically small. In light
of these threshold problems, each of which is sufficient to invalidate the empirical
findings, a critique of statistical power in the Linz-Yao Report might be moot. The issue
of statistical power lies at the very heart of the secondary effects debate, however, and
in light of TABLE I, at the heart of the Linz-Yao Report’s findings.

IV.A Science and Decision Errors

Since every hypothesis must be either true or false, statisticians deal with two
distinct types of decision error: “false positives” and “false negatives.”™’ This logical
dichotomy is not an accurate description of empirical hypothesis testing, unfortunately.
Linz and Yao organize their analyses as a logical dichotomy. If the null hypothesis

H,: Crime rates in impact and control areas are equal.
is rejected, Linz and Yao will conclude, to a nominal level of statistical confidence, that
the alternative hypothesis

H,: Crime rates in impact and control areas are not equal.
is true. In pure logic, of course, if H, is true, then H, must be false (and vice versa). In
the empirical realm, however, every hypothesis test has three possible outcomes — a
trichotomy!

The jury trial depicted in FIGURE IV is a useful analog. An AOB stands accused of
posing an ambient crime risk. After hearing the evidence, the jury convicts, acquits, or

hangs. When the jury hangs, there was no decision and, hence, no error. If the jury

¥ False-positives are also called “Type I” or “alpha-type” errors. False negatives are
called “Type ll” or “betatype”’ errors. The terms “false postive” and “false negative,” which
come from the field of public health screening, are widely used in popular discourse.
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convicts or acquits, on the other hand, there is always a small probability that the jury

convicted an innocent AOB or acquitted a guilty AOB.

FIGURE IV - Two TyPES OF DECISION ERROR

But in Reality, the Defendant is ...

Not Guilty

The Jury Convicts

The Jury Hangs

The Jury Acquits

In real-world courtrooms, the probability of false verdicts is unknown. Courts
enforce strict procedural rules to minimize the probability but we can only guess at the
size of an error. In science, on the other hand, we know the exact probability of an
error. Scientists accomplish this by adopting rigid definitions of certainty. To convict,
the jury must have 95 percent certainty in the guilty verdict. This 95 percent level of
certainty is called statistical “confidence.” To acquit, the jury must have 80 percent
certainty in the not-guilty verdict. This 80 percent level of certainty is called statistical
“power.” The two correct decisions are painted blue in FIGURE IV.

To ground the 95 percent confidence and 80 percent power levels in concrete
meaning, the definitions are tied to a theoretical process of replication. In theory, if the
case were tried again and again, in the case of a conviction, 95 percent of the juries
would return the same guilty verdict; in the case of an acquittal, 80 percent would return

the same not-guilty verdict.
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The nominal levels of confidence and power imply that five percent of all
convictions are false-positive errors and 20 percent of all acquittals are false-negative
errors. The incorrect decisions are painted red in FIGURE IV. Errors are never a good
thing but at least scientists know the error rates. Error rates can be set higher to make
justice more certain, of course, but the level of certainty required for conviction is always
set higher than the level required for acquittal.®®

IV.B TaBLE | Revisited

In Section | above, | commented on the discrepancy between the numerical
results of the Linz-Yao analyses and their prose description of the numerical results.
Whereas the numbers amounted to substantively large adverse secondary effects, the
text portrayed these numbers as supporting the null hypothesis — or using the jury trial
analogy, of acquitting the AOBSs:

From these analyses we are able to reliably conclude that once we control

for variables known to be related to crime there is not a relationship
between the presence of an adult cabaret or video bookstore in a

% The most comprehensive authority on statistical power is Chapter 22 of The Advanced
Theory of Satistics, Vol. 2, 4" Ed. by M. Kendal and A. Stuart (Charles Griffin, 1979). J.
Cohen’s Satistical Power Analysis for the Behavioral Sciences, 2nd Ed. (L.E. Erlebaum
Associates, 1988) and M. Lipsey’s Design Sensitivity: Statistical Power for Experimental
Research. (Sage Publications, 1990) are better known. Cohen (pp. 3-4) and Lipsey (pp. 38-40)
set the conventional false-positive and false-negative ratesat .05 and .2. The rates can be set
lower, of course, but the ratio of false-positives to fal se-negatives isalways 4:1, implying that
false-positives are “four timesworse than” false-negatives. The 4:1 convention, which dates
back at least to 1928 (J. Neyman and E. Pearson, “ On the use and interpretation of certain test
criteriafor purposes of gatigtical inference.” Biometrika, 1928, 20A:175-240), reflects aview
that science should be conservative. In thisinstance, e.g., the 4:1 convention worksin favor of
the plaintiffs.

MILWAUKEE, WI AE REGS 000828



RicHARD McCLEARY, PH.D.
PAGE 34

neighborhood and crime events.*
Accepting the hypothesis — or acquitting — assumes the false-positive rate associated
with the secondary effect estimates are no higher than the nominal .2 level. Since Linz

and Yao did not report false-positive rates for their hypotheses, | calculated them.

TABLEIV.1 - ERROR RATES FOR THE LINZ-YAO REGRESSION ANALYSES

Books/Videos Cabarets

Effect o B Effect o B
Crimes Against Person 205.9 .01 .04 78.2 .11 .58
Crimes Against Property 897.7 .01 .08 471.1 .10 .63
Drug Related Crimes 27.4 .76 .88 344 58 .92
Sex Related Crimes 7.6 .63 .83 9.9 37 .86
Disorder Types of Offenses 60.2 23 .46 43.8 .21 .76
Other Minor Offenses 594.9 .09 .27 2819 25 .76

a: false positive rate; B: false-negative rate

The effect estimates in TABLE IV.1 are taken directly from the Linz-Yao Report
(Tables 14-19). The consistently large, positive estimates are interpreted as adverse
secondary effects. The blue numbers immediately to the right of the estimates are the
false-positive or a-error rates reported by Linz and Yao. Linz and Yao used these rates
to test null hypotheses. Since ten of the twelve rates are larger than .05, Linz and Yao
accepted the null hypotheses in ten cases — ten acquittals, in other words.*® Last but

not least, immediately to the right of false-positive rates, in red, are the false-negative or

¥ Linzand Yao, p. 32

0 Using analyses of CFS addresses, Linz and Y ao concluded that the two estimates with
o-error are rates smaller than .05 were aberrations.
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B-error rates for the effect estimates.*

By convention, false-negative rates in the social, behavioral, and biological
sciences must be B<.2 before a null hypothesis can be accepted. But the false-positive
rates in TABLE IV.1 range from .27 (for Other Minor Offenses in areas of Greensboro
with Books/Videos AOBs) to .92 (for Drug Related Crimes in areas with Cabaret AOBS).
These false-negative rates are much too large to be ignored. Failure to report false-
negative rates as high as these challenges the threshold credibility of the Report. But
even granting Linz and Yao the benefit of the doubt, these false-negative rates are
much too high to warrant accepting even one null hypothesis. The record is not twelve
acquittals, as Linz and Yao argue, but rather, two convictions and ten hung juries.*?

IV.C Summary

In purely substantive terms, the secondary effect estimates in TABLE IV.1 are
large enough to worry any urban police department. How can numbers be substantively
large but, yet, statistically small? The numbers are made smaller by a series of design
choices that have the effect of reducing statistical power. Unfortunate design choices
begin with the use of CFSs — a “noisy” measure of crime at best — and end with an

idiosyncratic statistical adjustment by multiple regression.

* These rates were estimated with PASS (J. Hintze, NCSS and PASS, Number Cruncher
Statisticad System, Kayesville, UT, 2001. www.ncss.com). All estimates assume «=.05 and that
variables were entered in the exact order reported in Tables 14-19 of the Linz-Y ao Report.

2 But in fact, al twelve effect estimatesin TABLE |V are positive. The probability of
twelve independent analyses yielding twelve positive estimates, significant or not, would be
infinitessmally small — unless the numbers being estimated were postive (vs. zero). | address
thisissue explicitly in the next section.
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Given the constraints of time and resources, some of these unfortunate design
choices can be addressed only in terms of strong mathematical or statistical theory. The
problem of multiple independent hypothesis tests, on the other hand, can be rectified.
The a-error rates reported by Linz and Yao, summarized in TABLE IV.1, assume among
other things, that the six crime categories are independent. Of course, this assumption
is incorrect. Greensboro’s “high-crime” neighborhoods are likely to have high rates of all
types of crime. As a consequence, the a-error rates reported by Linz and Yao lack the

conventional nominal interpretation — they are wrong, i.e.

TABLE IV.2 - SIGNIFICANCE TESTS FROM “ SEEMINGLY UNRELATED REGRESSIONS”

Books/Videos Cabarets

Effect o Effect o
Crimes against person 220.8 .001 88.7 .048
Crimes against property 1027.5 .004 411.3 .089
Drug-related crimes 66.34 312 16.7 723
Sex-related crimes 21.9 .070 7.8 .351
Disorderly conduct 69.2 .081 34.1 226
Other minor crimes 837.5 .002 205.0 302

Significant at a<.05 Significant at a<.10

TABLE IV.2 reports secondary effect estimates and a-error rates for the six Linz-
Yao regression equations. The difference between these numbers and the numbers
reported by Linz and Yao (in TAaBLE IV.1, e.g.) is that the numbers in TABLE IV.2 were
estimated under the assumption that the six crime categories are correlated across
Census Blocks. The results of this regression, reported in the Appendix, support this

assumption. Beyond that obvious point, however, the a-error rates in TABLE V.2 show
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that, in terms of crimes against the person — assault, homicide, rape, and robbery — both

categories of AOBs have substantively large and statistically significant adverse
secondary effects.

V. The Linz-Yao Literature Review

In reviewing the literature that the City of Greensboro relied on in writing its AOB
ordinances, Linz and Yao conclude that there is a consistent relationship between the
methodological rigor of a study and it findings:

All of the studies that claim to show adverse secondary effects are lacking
in methodological rigor. The studies that have been done either by
government agencies or by private individuals that have employed the
proper methodological rigor have universally concluded that there are no
adverse secondary effects.*?

In addition to relying on literature that they characterize as methodologically unsound,
Linz and Yao faulted the City for ignoring the work of Linz et al. in Fort Wayne and
Charlotte:

Recently, we have conducted independent, reliable, studies using census
data and modern analytical techniques to examine whether “adult”
entertainment facilities, and particularly exotic dance establishments
engender negative secondary effects. Unlike many of the previous
reports, these studies do not suffer from the basic methodological flaws
that were enumerated in Paul. Unfortunately, the City Council of
Greensboro did not consider these investigations despite the fact that the
reports were available.*

On these two grounds, Linz and Yao conclude that the City’s AOB ordinance had no

legitimate factual predicate:

® Linz and Y ao, p. 10.

* Linz and Y ao, p. 10.
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Consequently, the City of Greensboro had no reasonable basis for
enacting the adult ordinance based on the information before it.*

In my opinion, Linz and Yao overstate both grounds. First, while the broader secondary
effect literature includes studies that lack scientific rigor, it also includes studies that
satisfy reasonable standards of validity. These more rigorous studies figured
prominently in the Greensboro’s AOB ordinance process. Second, contrary to the
characterization of Linz and Yao, the Fort Wayne and Charlotte studies by Linz et al.
suffer from many of the same problems cited in the preceding sections.

V.A The 1991 Garden Grove Study

In the early 1990s, James W. Meeker and | conducted a series of secondary
effect studies in the city of Garden Grove, CA. These studies found large, significant
crime-related secondary effects associated with AOBs on one of the city’s main streets.
Although CFSs were available, as criminologists, we were aware of the problems with
these data and chose to use UCRs instead. Our understanding of crime “hotspots” lead
us to define impact and control areas as 250-foot and 500-foot radii around the AOBs.
To avoid the validity problems associated with “static group comparison” designs, we
used a simple before-after quasi-experimental design. Finally, as a comparison
standard, or control, we used other Garden Grove AOBs. Summarizing the Garden
Grove studies:

¢ Crime measure: UCRs

¢ Impact and control areas: 250-foot and 500-foot radii around AOBs

* Linzand Yao, p. 14.
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¢ Design: Before-after quasi-experiment

¢ Controls: Other AOBs in the same neighborhood
In terms of its scientific rigor, the Garden Grove study is the most comprehensive,
authoritative study in the secondary effects literature. Nevertheless, Linz and Yao fault
the Garden Grove study on several grounds:

The Garden Grove study fails to use the proper control comparisons. The

study attempted to examine the effects of expansion of an adult business.

It employed an average of adult businesses that did not expand as a

control without attempting to determine if these businesses matched the

test business in terms of demographics or other neighborhood features

related to crime. Consistently, the authors do not find effects for “Type II”

crimes, which include sex crimes. Identical effects are found for alcohol

serving establishments that do not feature adult entertainment as those

effects found for adult entertainment facilities. Finally, since business

expansion was the focus of the study, a failure to examine the effects of

other business expansions on crime rate due to increased customer traffic

renders the study difficult to interpret.*®
None of the grounds cited by Linz and Yao are correct. Because the impact and control
AOBS were in the same Census Block, e.g., their demographics were identical. Part I
(not “Type 1I") UCRs were included in the study and Part Il impacts were found. Finally,
business expansion was not the “focus of the study,” although several AOB expansions
were investigated. Linz and Yao could not have read the Garden Grove report carefully.

Figure V.1 reports a typical result of the Garden Grove study. In March, 1986, an
AOB called the “Bijou” opened for business. Compared to the year before, Part | violent

UCRs (assault, homicide, rape, robbery), Part | property UCRs (arson, auto theft,

burglary, and theft), and Part Il UCRs (including “victimless” crimes) rose significantly in

* Linzand Yao, p. 9.
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the 500-foot impact area. The one-year before-after differences for the impact area are
plotted as red bars in FIGUrRe V.1. During the same period, Part | and Part Il UCRs at
control areas — other AOBs — remained constant. The one-year before-after differences

for the control, plotted as blue bars in FIGure V.1, are nearly invisible — zero, i.e.

FIGURE V.1 - CRIME BEFORE AND AFTER AN AOB OPENS
B oo mmm e oo
March, 1986
4|:| """"""T-'E'ij'u'lju """"""""""""""""""""""""""""""""""""""
3745 Garden Grove Blvd
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Rt
;
Yiolent Froperty Fartll

FiIGure V.2 reports result for the expansion of an existing AOB. In March, 1982,
an existing AOB tripled its size by acquiring adjacent store fronts. Compared to the year
before expansion, Part | UCRs rose sharply in the impact area but not in the control
area. Part Il UCRs declined in both areas. This unitary decline in Part Il UCRs may
explain the Linz-Yao comment about “Type II” crime. Because Part Il UCRs, which

include the so-call victimless crimes, are heavily influence by enforcement policy, their
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use as secondary effect indicators is problematic.*’

FIGURE V.2 - CRIME BEFORE AND AFTER AN AOB EXPANDS
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In addition to the findings reported in FIGURE V.1-2, the Garden Grove study
investigated the relationship between alcoholic beverage serving businesses and AOBs
and the effects of architectural retrofits designed to mitigate adverse secondary effects.
Since neither issue is relevant to Greensboro, those components of the study need not
be reported here. The important point, in my opinion, is the straightforward
interpretation supported by before-after designs. Contrasting crime risk after an AOB

opens (or expands) to crime at the same address before the AOB opens (or expands)

*" When a police department hires more homicide detectives, the homicide rate does not
rise precipitously. Hiring more vice officers will generally lead to more vice arrests, however.
The same principle holds for narcotics, traffic, and other Part Il UCR crimes. Thisisthe salient
difference between Part | and Part I1 UCRs.
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leaves little doubt about the nature of the relationship.

V.B The Fort Wayne and Charlotte Studies

The Fort Wayne and Charlotte studies, in contrast, are made difficult to interpret
on several grounds. First, instead of using before-after designs, both studies used weak
“static group comparison” designs. Second, both studies relied on controversial, non-
intuitive control strategies. In Charlotte, e.g., Linz et al. compared eight AOBs to two
fast-food restaurants (a KFC and a McDonald’s) and a mini-mart. In Fort Wayne, Linz et
al. compared UCRs in a 1000-foot radius around and AOB to UCRs in a “matched”
1000-foot circle. A larger problem, however, is that both studies found large, significant
salutary secondary effects in AOB areas. These salutary secondary effects extended to
all three dimensions:

¢ Crime was lower in AOB areas, compared to control areas.

¢ Real estate values were higher in AOB areas, compared to control

areas. And in Charlotte,
¢ Residents of AOB areas were happier than residents of control
areas.

These effects were so unexpected, so counter-intuitive, and so large, that Linz et al. had
to speculate on the underlying mechanism. First, according to Linz et al., AOB owners
take proactive steps to protect customers.

The extensive management of the parking lots adjoining the exotic dance

nightclubs, in many cases including guards in the parking lots, valet

parking and other control mechanisms, reduces the possibility of disputes

in the surrounding area. In addition, unlike other liquor serving
establishments (bars and taverns), disputes in the areas surrounding
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these exotic dance clubs between men regarding unwanted attention by
other males to dates or partners are minimal due to the fact that the
majority of patrons attend the clubs without female partners. Further,
security measures inside the clubs reduce the potential for skirmishes
among customers.*®

... the establishments themselves have evolved more closely into
businesses — establishments with management attention to profitability and
continuity of existence. To meet these objectives, it is essential that the
management and/or owners of the clubs provide their customers with
some assurance of safety. Accordingly, adult nightclubs, including those
in Charlotte, typically have better lighting in their parking lots and better
security surveillance than is standard for non adult-nightclub business
establishments.*
If this explanation is correct, it would appear that AOB regulations aimed at public safety
— lighting, security guards, etc. — have a legitimate basis. More generally, according to
Linz et al., broader regulation of AOBs has been effective, at least in Charlotte:
As noted in the introduction to this paper, adult nightclubs have been
subjected to over two decades of municipal zoning restrictions across the
country and they usually must comply with many other regulations as
well.*®
These rationales pose a dilemma for Linz et al. If AOBs have the miraculous salutary
effects claimed by Linz et al., it is because the regulation of AOBs has been effective.
But on the other hand, if the salutary effects are an artifact of design idiosyncracies,

AOBs are in need of regulation.

The second horn of the dilemma is more plausible. Except that neither the Fort

8 p. 18., Daniel Linz and Bryant Paul, “ Measurement of Negative Secondary Effects
Surrounding Exotic Dance Nightclubs in Fort Wayne, Indiana.” February 13, 2001.

* Land, K.C., Williams, JR., and M.E. Ezell. Are adult Dance Clubs Associated with
Increasesin Crime in Surrounding Areas? p. 31-2.

%0 p, 31-32 of the Charlotte study.
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Wayne or Charlotte studies used CFSs, they suffer from the same methodological flaws
found in the Greensboro study.®® TaBLE 1.2 above lists the salient elements of design in
Fort Wayne and Charlotte. Although the two studies were conducted during the same
period by the same people, the differences in design are striking. In every study, Linz et
al. select design elements from a cafeteria of options. Because no two Linz et al.
designs are even roughly comparable, the credibility of their findings are haunted by the
specter of “fishing.”

VI. Conclusion

Although the Linz-Yao Report was commissioned by the plaintiffs, the Report’s
findings contradict the plaintiffs’ claim that Greensboro’s AOBs pose no crime-related
secondary effects. In fact, as reported in TABLES | and IV.1 above, the large adverse
secondary effects span both classes of AOBs and six categories of crime. As reported
in TABLE V.2, moreover, the substantively large effects for four serious crimes against
persons — assault, homicide, rape, and robbery — are also statistically significant at the
nominal a<.05 level for both classes of AOBs. The relative magnitude of secondary
effects reported by Linz and Yao warrant special emphasis. As shown in TABLE I, the
secondary effects of AOBs in Greensboro range from 120 to 720 percent higher than
the analogous crime effects for bars and taverns.

To conclude that neighborhoods with and without AOBs have statistically similar

*0Onp. 11, Linz and Y a0 seem to claim the Fort Wayne study used CFSs: “ The number
of callsto the police from 1997-2000 in the areas surrounding the exotic dance nightclubswas
compared to the number of calls found in the matched comparison areas.” But in fact, the Fort
Wayne study used UCRs cleared-by-arrest (vs. all UCRs as was used in Charlotte).
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crime rates — a null finding, i.e. — Linz and Yao had to overcome a formidable obstacle;
two of their twelve secondary effect estimates were statistically significant at the nominal
a<.05 level. Linz and Yao urged the reader not to take these effects seriously because
there were relatively few CFSs to AOB addresses. This argument ignores the fact that
CFS addresses are not the locations of crime sites, of course, and attempts, subtly, to
redefine the terms of debate.>

Having dealt with the two statistically significant effect to their satisfaction, Linz
and Yao turn their attention to the ten remaining effects. Because these ten estimates
are not statistically significant, according to Linz and Yao, no matter how substantively
large they may be, they must treated as if they were zero. And if they are zero, Linz and
Yao argue, the difference between neighborhoods with and without AOBs is zero — no
difference, in other words.

The flaw in this argument is statistical power. To reject a null hypothesis, as Linz
and Yao urge, false-negative error rates for the hypothesis test must be no larger than
20 percent (i.e., B<2). As reported in TABLE IV.1, of course, none of the Linz-Yao false-
negative rates come even close to the conventional level required for social, behavioral,
and biological science research.

The unacceptably low statistical power in the Linz-Yao hypothesis tests is a
function methodological flaws, of course, spanning measurement, design, and analysis.

All of these idiosyncracies have the effect of weakening the statistical foundation of the

*2 The adverse secondary effects of AOBsare ambient. Asdepicted in Ficure Ill.1, they
radiate outward, diminishing exponentially with distance. Linz and Y ao attempt to re-define the
secondary effect as something that i s necessarily limited the immediate premises or address.
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hypothesis tests, making it more difficult to detect an adverse effect. That the adverse
secondary effects persisted in the face of so many methodological challenges hints at
how strong the adverse secondary effects in Greensboro really are.

Nevertheless, at least one of the methodological flaws in the Linz-Yao analyses
can be addressed after the fact. The a-error rates reported by Linz and Yao assume
that the six categories of crime are independent when, as a matter of empirical fact, they
are highly correlated. TaABLE IV.2 reports a set of a-error rates that take the correlations
into account. When the inter-crime correlations are assumed, the large adverse effects
for violent crimes achieve statistical significance at the nominal a<.05 level for the two
classes of AOBs. This ends the debate.

Finally, the opinions of Linz and Yao on the methodological rigor of the secondary
effects literature used by Greensboro to formulate adult-oriented business regulations
are at least overstated. Some of the methodological criticisms raised by Linz and Yao
about some of the studies cited by the City are reasonable; but other criticisms about
other studies are unreasonable and, apparently, incorrect. Some of the studies used by
Greensboro are based on sound methodologies; and these studies document a mix of
adverse secondary effects associated with AOBs. Taken as a body, this literature
constitutes a solid empirical foundation for AOB regulations. In my opinion then, Linz

and Yao are wrong. The City had an ample factual predicate for its regulations.
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APPENDI X

1. Descriptive statigticsfor 9x dependent (outcome) variables and 13 independent (explanatory)
variables used by Linz and Yao. All statistics were generated by SPSSfrom the file

“greensboro blk grp 11-26-03.sav” emailed to the defendants by Mike Y ao.

Var Label Var Name Min Max Mean Std. Deviation
Crime: Person PER_DENS .00 115333 196.8618 234.20536
Crime: Property PRO_DENS .00 8900.00 1635.7824 1469.06826
Crime: Drug DRG_DENS 00 1577.27 89.0940  225.89693
Crime Sex SEX_DENS .00 261.90 20.6177 37.25911
Crime: Disorderly DIS DENS .00 883.33 127.0375 168.53584
Crime: Other OTH_DENS .00 6877.27 646.2676 1038.36874
Population Density POP_DENS 114.66 13571.43 2599.0934 2022.21626
14-24 Y ear Olds AGE15 24 34.00 2977.00 267.6185 340.57068
Median Age MEDIAN_A 16.5 53.7 35.445 6.8148
Non-whites NONWHITE 3.00 3494.00 716.9827 659.54439
Fem household w/children HH FEMC 0 411 54.54 52.323
Non-family households HH_NONFA 20 1473 258.83 212.888
I n-household unmarried INHH_NON 5 4381 101.88 86.972
Renter occupied household OCCHU_RE 13 1659 272.65 274.734
Vacant housing HU VACAN 4 300 48.29 44,337
Owner vacancy rate OWNER_VA .0 14.3 2.022 2.1833
Private clubs (alcohol) GBNC_BAR 0 11 37 1.057
AOBs:. Books/Videos GBNC_BKS 0 2 .05 237
AOBs:. Cabarets GBNC_CLB 0 2 .09 .328
2. Regression models estimated with SPSS from “greensboro blk grp 11-26-03.sav.”

A. Summary Statisticsfor Six Models

Outcome Variable R R? Adj R? SE F df
Crime: Personal 716 512 472 170.11259 12.848 13,159
Crime: Property .798 .637 .607 920.77204 21.449 13,159
Crime: Drug 637 407 .358 181.05700 8.365 13,159
Crime Sex 563 317 261 32.02594 5.677 13,159
Crime: Disorder 791 .625 594 107.35378 20.378 13,159
Crime: Other .708 501 461 762.54190 12.303 13,159
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B. Parameter Estimatesfor Six Models

Crime: Person

Population Density

15-24 Year Olds

Median Age

Non-whites

Fem household w/children
Non-family households
In-household unmarried
Renter occupied household
Vacant housing

Owner vacancy rate
Private clubs (alcohol)
AOBs:. Books/Videos
AOBs: Cabarets

Crime: Property
Population Density

15-24 Y ear Olds

Median Age

Non-whites

Fem household w/children
Non-family households
In-household unmarried
Renter occupied household
Vacant housing

Owner vacancy rate
Private clubs (alcohol)
AOBs: Books/Videos
AOBs: Cabarets

B

262.474
5.554E-02
-.236
-4.579
1.417E-02
370

-.405
-.104

.283

-.490
9.273
31.179
204.593
79.035

B

1766.936
419
-1.725
-27.329
433
-5.730
-2.128
125
1.832
-2.145
34.942
390.320
954.246
376.245

Std. Error

119.183
.008
.055

2.836
041
519
202
341
170
.563

6.786

14.811
73.334
47.496

Std. Error

645.106
.044
299
15.350
224
2811
1.096
1.847
921
3.046
36.730
80.170
396.938

257.080
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Beta

480
-.343
-.133

.040

.083
-.368
-.039

333
-.093

.086

141

207

J11

Beta

577
-.400
-.127

194
-.204
-.308

.043

343
-.065

.052

281

154

.084

2.202
6.799
-4.268
-1.615
342
712
-2.002
-.305
1.666
-.870
1.367
2.105
2.790
1.664

2.739
9471
-5.762
-1.780
1.929
-2.039
-1.942
392
1.989
-.704
951
4.869
2404
1.464
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Sig

.029
.000
.000
.108
733
477
047
761
.098
.385
174
.037
.006
.098

Sig

.007
.000
.000
077
.056
.043
054
.695
.048
482
343
.000
.017
145
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Crime: Drugs

Population Density

15-24 Y ear Olds

Median Age

Non-whites

Fem household w/children
Non-family households
In-household unmarried
Renter occupied household
Vacant housing

Owner vacancy rate
Private clubs (alcohol)
AOBs: Books/Videos
AOBs: Cabarets

Crime Sex

Population Density

15-24 Y ear Olds

Median Age

Non-whites

Fem household w/children
Non-family households

I n-household unmarried
Renter occupied household
Vacant housing

Owner vacancy rate
Private clubs (alcohol)
AOBs: Books/Videos
AOBs: Cabarets

B

243.139
4.290E-02
-.147
-5.992
-3.742E-02
1.685
-.247
-.963

.250
1.312E-02
3.616
7.204
50.556
20.495

B

6.335
8.623E-03
-3.074E-02
-8.626E-02
9.428E-03
-8.778E-02
-4.395E-02
-3.905E-02
2.228E-02
7.252E-02
1.573
6.981
7.730
9.059

Std. Error

126.851
.009
.059

3.018
.044
.553
215
.363
181
.599

1.222

15.764
78.052
50.551

Std. Error

22.438
.002
.010
534
.008
.098
.038
.064
.032
.106

1.278
2.788
13.806
8.942
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Beta

384
-.221
-.181
-.109

390
-.232
-371

304

.003

.035

.034

.053

.030

Beta

468
-.281
-.016

167
-.123
-.251
-.091

164

.086

.092

.198

.049

.080
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1.917
4.933
-2.495
-1.985
-.849
3.048
-1.144
-2.652
1.381
.022
501
457

405

282
5.607
-2.953
-.162
1.209
-.898
-1.153
-.608
.696
.685
1.231
2.504
.560
1.013
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Sig

.057
.000
014
.049
397
.003
254
.009
169
.983
617
.648
518
.686

Sig

778
.000
.004
872
229
371
251

488
495
220
.013
576
313



Crime: Disorder
Population Density

15-24 Y ear Olds

Median Age

Non-whites

Fem household w/children
Non-family households
In-household unmarried
Renter occupied household
Vacant housing

Owner vacancy rate
Private clubs (alcohol)
AOBs: Books/Videos
AOBs: Cabarets

Crime Other

Population Density

15-24 Y ear Olds

Median Age

Non-whites

Fem household w/children
Non-family households

I n-household unmarried
Renter occupied household
Vacant housing

Owner vacancy rate
Private clubs (alcohol)
AOBs: Books/Videos
AOBs: Cabarets

B

236.652
4.747E-02
-.154
-5.890
-2.950E-02
430

-.290

510
9.926E-02
-.179
1.529
27.870
66.218
33.995

B
1450.149
.236
-.981
-32.081
-7.424E-03
4.579
-1.635
-3.086
1.349
-.238
19.261
81.963
645.549
204.534

Std. Error

75.214
.005
.035

1.790
.026
.328
128
215
107
.355

4.282

9.347

46.279

29.973

Std. Error
534.247
.037
.248
12.712
.186
2.328
.908
1.530
.763
2.522
30.418
66.393
328.726
212.902
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Beta

570
-.312
-.238
-.115

133
-.367

.263

162
-.047

.020

175

.093

.066

Beta

460
-.322
-211
-.005

231
-.335
-.259

357
-.010

.040

.083

147

.065

3.146
9.207
-4.423
-3.291
-1.128
1.311
-2.274
2.367
924
-.503
357
2.982
1.431
1.134

2.714
6.457
-3.957
-2.524
-.040
1.967
-1.801
-2.017
1.768
-.094
.633
1.235
1.964
961

PaGE 50
Sig

.002
.000
.000
.001
261
192
024
.019
357
.616
721
.003
154
.258

Sig
.007
.000
.000
013
968
051
074
045
079
925
528
219
051
338
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C. Parameter Estimates for Six-Equation Model. Parameters were estimated with the Stata 8
SUREG routine from “greensboro blk grp 11-26-03.sav.”

Equation Obs Parms RMSE "R-sg" chi2 P
1. per_dens 173 8 165.7808 0.4960 169.74 0.0000
2. pro_dens 173 10 892.2249 0.6290 308.84 0.0000
3. drg_dens 173 7 175.9497 0.3898 119.37 0.0000
4. sex_dens 173 5 31.64325 0.2745 63.86 0.0000
5. dis dens 173 8 104.6981 0.6118 287.57 0.0000
6. oth_dens 173 9 744.327 0.4832 193.60 0.0000
1 per_dens

Coef. Std. Err. z P>|z| [95% Conf. Interval]
pop_dens .0583978 .007305 7.99 0.000 .0440803 0727154
agel5 24 -.2567067 .0444431 -578 0.000 -.3438234  -.16959
median_a -5.213533  2.296833 -2.27 0.023 -9.715243  -.7118229
hh_nonfa -.3614153 123571 -2.92 0.003 -.60361 -.1192206
occhu_re 2351458 .0966512 243 0.015 .0457129 4245787
gbnc_bar 23.88785 10.27709 232 0.020 3.745121 44.03058
gbnc_bks 220.7782 63.91651 345 0.001 95.50411 346.0522
gbnc_clb 88.73834 44.8434 1.98 0.048 .8468936 176.6298
_cons 300.7545 95.42885 315 0.002 113.7174 487.7916
2. pro_dens

Coef. Std. Err. z P>|z| [95% Conf. Interval]
pop_dens 4332474 0397826 10.89 0.000 .3552749 51122
agel5 24 -1.845983 .2598476 -7.10 0.000 -2.355275  -1.336691
median_a -32.90447 12.85666 -256 0.010 -58.10306  -7.705876
nonwhite 4246629 1454843 292 0.004 .1395189 .709807
hh_femc -7.76403 1.777136 -4.37 0.000 -11.24715  -4.280906
hh_nonfa -1.657183 7851411 -211 0.035 -3.196031  -.1183348
occhu_re 1.71995 6753602 255 0.011 .3962684 3.043632
gbnc_bar 340.2704 58.94667 577 0.000 224.737 455.8037
gbnc_bks 1027.469 353.2097 291 0.004 335.191 1719.748
gbnc_clb 411.2909 242.0976 1.70 0.089 -63.21155  885.7934
_cons 2037.614 536.4461 3.80 0.000 986.1989 3089.029
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3. drg_dens

Coef.
pop_dens 0452171
agelb 24 -.1919905
median_a -6.907077
hh_femc 1.400736
inhh_non -.7488683
gbnc_bks 66.34121
gbnc_clb 16.75276
_cons 263.0482
4, sex_dens

Coef.
pop_dens .0090135
agelb 24 -.0310079
gbnc_bar 4.199698
gbnc_bks 21.943
gbnc_clb 7.841639
_cons 2.195358
5. dis deng|

Coef.
pop_dens .0495055
agel5 24 -.1883981
median_a -6.734602
hh_nonfa -.1552782
inhh_non 502001
gbnc_bar 19.13064
gbnc_bks 69.20503
gbnc_clb 34.13895
_cons 263.1086

Std. Err.

.0076608
0463141
2.394045
.2308506
.1661038
65.56554
47.19064
105.2732

Std. Err.

0012701
0077629
2.047474
12.12063
8.411152
4.159126

Std. Err.

.0045935
0278271
1.441599
0538132
1362557
5.260491
39.71134
28.22523
61.50757

z

5.90
-4.15
-2.89
6.07
-4.51
1.01
0.36
2.50

7.10
-3.99
2.05
181
0.93
0.53

10.78
-6.77
-4.67
-2.89
3.68
3.64
1.74
121
4.28

P>z

0.000
0.000
0.004
0.000
0.000
0.312
0.723
0.012

P>z

0.000
0.000
0.040
0.070
0.351
0.598

P>z

0.000
0.000
0.000
0.004
0.000
0.000
0.081
0.226
0.000
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[95% Conf. Interval]

.0302022
-.2827646
-11.59932
9482775
-1.074426
-62.16489
-75.7392
56.71663

0602321
-.1012165
-2.214836
1.853195
-.4233108
194.8473
109.2447
469.3798

[95% Conf. Interval]

0065241
-.0462228
1867219
-1.813004
-8.643916
-5.95638

.0115029
-.0157929
8.212674
45.699
24.32719
10.3471

[95% Conf. Interval]

.0405023
-.2429382
-9.560084
-.2607502
2349448
8.820268
-8.627768
-21.18149
142.556

.0585087
-.1338581
-3.90912
-.0498062
7690572
29.44101
147.0378
89.4594
383.6612
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6. oth_dens

pop_dens
agels 24
median_a
hh_femc
hh_nonfa
inhh_non
occhu_re
gbnc_bks
gbnc_clb
_cons

Coef.

2487034
-1.108898
-34.49121
3.917426
-.6974107
-2.265352
.5386552
837.5213
204.9952
1512.252

Std. Err.

0319462
1933126
9.209862
7792158
3322596
71496765
.2699186
276.1655
198.4869
399.746

z

7.79
-5.74
-3.75
5.03
-2.10
-3.02
2.00
3.03
1.03
3.78

P>z

0.000
0.000
0.000
0.000
0.036
0.003
0.046
0.002
0.302
0.000
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[95% Conf. Interval]

.18609
-1.487784
-52.54221
2.390191
-1.348628
-3.734691
.0096245
296.247
-184.032
728.7647

MILWAUKEE, WI AE REGS 000848

3113168
-.7300124
-16.44021
5.444661
-.0461938
-.7960132
1.067686
1378.796
594.0224
2295.74
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THE MALIN GROUP
Real Estate Programmers
Litigation Support Services
Dallas, Texas

April 29, 1997

Ms. Sangeeta Kuruppillai
Assistant City Attorney
CITY OF DALLAS

Office of the City Attorney
City Hall 7BN

Dallas, Texas 75201

RE:  The analysis of the effects of Sexually Oriented Businesses (SOBs), specifically those
which offer or advertise live entertainment and operate as an adult cabaret on the property
values in the surrounding neighborhoods. The findings below update and incorporate the
report prepared by The Malin Group dated December 14, 1994.

Dear Ms. Kuruppillai:

In accordance with our engagement letter dated August 2, 1994, as amended on March 21, 1997,
we have completed the study referenced above. Below is a summary of our findings and the
reasoning behind our conclusion.

CONCLUSIONS

Sexually oriented businesses, specifically those that offer or advertise live entertainment and
operate as adult cabarets, currently exist in the city of Dallas. Many of these businesses are
located by themselves away from other SOBs while in some areas of the city they can be found
concentrated in one area.

In our December 14, 1984 Report (“The Report™) we found that SOBs have both a real and a
perceived negative impact on surrounding properties. In such areas, crime rates are higher and
property values are lower and/or the properties take longer to lease or sell. Our study has found
that the higher the concentration of these businesses in one locale, the greater their impact on the
neighborhood.
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There are two primary ways in which SOBs affect the neighborhood: one is by their presence,
including signage and advertising, and the other is by the hours they keep and the type of people
they attract.

Their presence influences the public’s perception of the neighborhood in which they are located.
SOBs “can create ‘dead zones’ in commercial areas where shoppers do not want to be associated
in any way with adult uses, or have their children walk by adult uses.” This influence appears
to be the same whether the dancers are appearing in a state of nudity or semi-nudity. The public
perception is that it is a place to be avoided by families with women and children.

The second major influence is the hours of operation and the type of people which SOBs attract.
This appears to lead to higher crime in the area, loitering by unsavory people, including
prostitutes, and parking problems which can negatively affect the surrounding businesses.
Additionally, there is frequently parking lot noise and disturbances which often turn violent The
SOBs keep late hours which can also become a nuisance to nearby residents.

We studied police calls for service emanating from 10 different SOBs over a four-year period
from 1993 through 1996 and found that SOBs were a major source of such calls. The seven
SOBs along West Northwest Highway near Bachman Lake averaged more than one call to the
police everyday. We also studied sex-related arrests for the four-year period ending March 1997.
The number of sex crime arrests which included rape, prostitution/commercial vice and other sex
offenses, was 396 in the area along West Northwest Highway which includes the seven SOBs.
This compares to 77 and 133 sex crime arrests respectively in two similar areas along Northwest
Highway, the second of which contained two SOBs spaced more than a % mile from the other.
From this evidence, it appears that there are increased sex crime arrests and disturbances
requiring police presence around SOBs and significantly more crime when there is a
concentration of SOBs in one area. '

We reviewed studies completed in numerous other cities including Austin, Los Angeles,
Indianapolis, New York, and Phoenix on the effects of adult entertainment on the surrounding
properties. In addition, we reviewed summaries of similar studies completed in Islip, New York;
St. Paul, Minnesota; Whittier, California; Manatee County, Florida and New Hanover County,
North Carolina. Finally, we did extensive research regarding the SOBs in Dallas.

'Adult Entertainment Study, Department of City Plannihg, City of New York, 1994, p. 3.
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All of these localities, after completing - their own independent study of the issue, and reviewing
the work of the others, decided to enact controls on SOBs which would prohibit them, from
concentrating in one area in the community and limit the areas in which they could locate to
those away from residential, religious, educational and recreational uses.

In most cases, the localities limited SOBs from locating in all but a few zoning districts. They
set minimum distances between other SOBs as well as residential, religious, educational and
recreational uses. These distances were generally 500 or1,000 feet. Most localities established
amortization periods after the enactment of the ordinance in which SOBs became non-
conforming. Generally, local authorities could grandfather certain SOBs through a public
hearing process. Most of the clubs that were grandfathered were isolated establishments which
advertised discretely and were buffered from residential uses.

In several instances, State and Federal Courts have found that legislation controlling SOBs was
constitutional and did not abridge First Amendment rights. As long as the locality provided for a
sufficient number of relocation sites, these restrictions were found to be constitutional.

We reviewed these studies to determine whether the other cities used sound principles in
reaching their conclusions. After reviewing the studies completed by New York, Phoenix,
Indianapolis, Austin and Los Angeles, we determined that their methodology was appropriate
and their conclusions were sound. We have no reason to believe that these findings would be
any difference in Dallas. "

These studies in the “other localities found that adult entertainment uses have negative secondary
impacts such as increased crime rates, depreciation of property values, deterioration of
community character and the quality of urban life.”*

In other cities’ studies, as well as the study that we completed in Dallas, “Where respondents
indicated that their businesses or neighborhoods had not yet been adversely affected by adult
uses, this typically occurred in Study Areas with isolated adult uses. Moreover, these same
respondents typically stated that an increase in such uses would negatively impact them.
Community residents fear the consequences of potential proliferation and concentration of adult
uses in traditionally neighborhood-oriented shopping areas and view the appearance of one or
more of these uses as a deterioration in the quality of urban life.”

IBID. p. vii
*IBID. p. viii
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In Dallas, we interviewed a number of real estate brokers active in an area punctuated by SOB’s
who reported that SOBs “are perceived to negatively affect nearby property values and decrease
market values.” Eighty percent of the brokers responding to a NYC survey indicated that an
adult use would have a negative impact on nearby property values. This is consistent with the
responses from a similar national survey of real estate appmisers”4 completed by Indianapolis
and a survey completed in Los Angeles of real estate professionals.

“Adult use accessory business signs are generally larger, more often illuminated, and graphic
(sexually-oriented) compared with the signs of other nearby commmercial uses. Community
residents view this signage as out of keeping with neighborhood character and are concerned
about the exposure of minors to sexual images.” This was a major complaint in our interviews
in Dallas and the findings of the New York City report as well as the other localities.

We have prepared a video tape to accompany this report that shows typical SOB signage in
Dallas. The newer clubs that stand-alone and meet the requirements of Chapter 14 Section 41A
of the Dallas zoning code, generally have more discrete on-site signage while those that must
compete for customers from nearby or adjacent Sobs have more obvious on-site signage intended
to draw the public’s attéention.

SUMMARY

We found from our study of three Dallas neighborhoods and the findings of numerous other
localities, that one isolated SOB has much less direct impact on the neighborhood than a
concentration of SOBs. It does, however, impact the properties immediately surrounding it. The
more visible it is, the more impact it has.

Concentration Effect

Our study shows that the location of multiple SOBs in one neighborhood can have a major
impact on the neighborhood by contributing to crime, driving away family-oriented businesses

YIBID. p. viii
’IBID. p. viii
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And impacting the nearby residential neighborhoods. When concentrated, SOBs typically
compete with one another for customers through larger, more visible signs, and graphic
advertising. They tend to be a magnet for certain types of businesses such as pawn shops, gun
stores, liquor stores, check cashing storefronts and late-night restaurants.

Impact on Surrounding Properties

The highest and best use of nearby property becomes limited under the principle of conformity
as few other tenants wish to be near the SOB-dominated area. Investors and lenders are
unwilling to invest in new improvements in these areas and the vacant land sits idle for years.
Single-family homes in the area frequently end up as rentals because the families move away
from the SOB-dominated area and it becomes exceedingly difficult to sell such houses.

Attitudinal Impact

As the recent New York City study states: “The experience of urban planners and real estate
appraisers indicates that negative perceptions associated with an area can lead to disinvestment
in residential neighborhoods and a tendency to shun shopping streets where unsavory activities
are occurring, leading to economic decline.® The forces that influence real estate value are
described as follows: “The market value of real property reflects and is affected by the interplay
of basic forces that motivate the activities of human beings. These forces, which produce the
variables in real estate market values, may be considered in four major categories: social ideas
and standards (emphasis added), economic changes and adjustments, governmental controls and
regulation, and physical or environmental changes.”7 The attitudinal data in the survey is thus
significant even in those instances where the current negative impacts of adult entertainment
establishments are difficult to measure.8

SIBID, page vi

"The Appraisal of Real Property, seventh edition, by The American Institute of Real
Estate Appraiser, Page 3.

SAdult Entertainment Study, Department of City Planning, City of New York, 1994,
Page vi.
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SCOPE OF WORK
Our study was conducted in the following manner.
We reviewed similar studies of adult entertainment completed by five major cities.

As part of our research, we identified a Study Area which included seven SOBs operating as
Cabarets (The “Study area”). We then proceeded to compare and contrast this area with two
other areas of Dallas with similar land uses and traffic patterns (the “Control Areas™), one of
which did not include any SOBs and one that included two that were a half mile apart. These
were compared on the basis of sex-crime rates and calls for police over a four year period.
Additionally, we interviewed property owners or their real estate brokers and agents who are
actively leasing, listing, managing, buying or selling properties in the Study and Control Areas.

We collected and analyzed crime statistics within the Study Area and the two control areas
known as Control Area East and West. These crime statistics included the four years ending
December 1996. Both the number of sex-crime arrests and number of police calls at the specific
SOBs were analyzed (See Exhibit C). The number of sex crime arrests, in the Study Area which
includes the concentrations of SOBs was five times higher than the Control Area with no SOBs
and nearly three times higher than the Control Area with two isolated SOBs.

We then contacted owners or their real estate representatives at properties in each area that were
either trying to sell or lease land or improvements. This interview process included talking to
people involved with single family residences, strip shopping centers, community shopping
centers, apartments, free standing retail stores, vacant restaurant buildings, vacant auto part
stores and vacant commercially zoned land.

We surveyed this group regarding the length of time the property had been on the market, their
experience with that property with respect to its pricing and what observations they could offer
about trends in the neighborhood. If it was a real estate agent, we asked them to compare this
property in this neighborhood to similar properties in other neighborhoods. Finally, we asked
these agents if the presence of SOBs in the neighborhood had any impact on their property or the
surrounding neighborhood.

The Study Area is a neighborhood located near Bachman Lake on West Northwest Highway, a
major gateway to the city where seven SOBs area located. There are three other locations of
concentrated SOBs; Greenville Avenue near Lovers Lane; Harry Hines Boulevard near Royal
Lane and Spur 342 east of California Crossing where smaller concentrations of SOBs are
congregated. We did not study these areas. '
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Generally, most other live entertainment SOBs are dispersed and 1ocated individually throughout
many neighborhoods in the city.

The Control Areas, East and West, were chosen due to their similar land uses and traffic patterns
to those of the Study Area. Control Area West is an area along West Northwest Highway just to
the east of the Study Area which does not contain any SOBs. It is located along the same
highway as the Study Area and predominately consists of highway commercial and residential
uses. Control Area East consists of another part of the same highway, East Northwest Highway.
This Control Area, however, contains two SOBs one of which, PT’s, is at Lawther Lane at the
east end of the Control Area and a second SOB, Doll’s House, is located at the west end of the
Control Area. This area contains both highway commercial and residential uses. The two SOBs
are approximately one-half a mile apart but are within 1,000 feet of residential uses.

The boundaries of the three areas were chosen to coincide with the Police Department beats. It is
through the beats that crime data is collected and analyzed.

ANALYSIS OF DATA

A summary of other localities’ findings regarding SOBs:
DALLAS, TEXAS

Properfy Owner/Agent Interviews

Between September and November, 1994 the Malin Group interviewed 30 people who were
either the owners of commercial property or their agents in the one Study Area and two Control
Areas. During March and April 1997, we conducted further interviews with some of the same
and many additional owners and agents in the areas.

All of the people interviewed in the Study Area believed that their property values (or those of
the owner that they represented) were lower due, in part, to the presence of the seven SOBs
operating as Adult Cabarets along West Northwest Highway. This loss of value manifested itself
in a variety of ways including: increased operating costs, such as, additional security patrols,
burglar alarms, trash cleanup; income property selling at much lower sales prices than
comparable properties in similar areas, extreme difficulty leasing in certain shopping centers and
a lack of demand for commercial land.

We examined three sales of retail zoned land in the Study Area which sold for but a fraction of

what similar properties along the same highway in the Control Area brought. The land sales in
the Control Area ranged between $10.00/SF and $12.00/SF while four sales along the same
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highway just a mile away in the Study Area sold for prices between $1.20/SF and $7.00/SF
respectively.

Two tracts with income-generating retail buildings show similar results. The one in the Study
Area sold a 16.5% capitalization rate (cap rate) while the one in the Control Area sold on a
12.5% cap rate (the higher the rate the lower the value). This difference in rates can be directly
attributed to the additional risk factors reflected by the area. The difference between the two
yields reflects a 25% drop in ploperty prices near the concentration of SOBs.

In our interviews with real estate professionals, we learned that some properties had been on the
market next to or across the street from SOBs for over 10 years. Interest in these sites
historically has come from the same small group of users which includes: other SOBs, pawn
shops, liquor stores, night clubs, tanning salons, and certain restaurants. These users have found
that the SOBs clientele will patronize their businesses; therefore, they tend to congregate near
SOBs. We learned that retail space near SOBs is more difficult to lease because the type of
tenant who will locate there tends to be limited to those listed above. As a result, these
properties take much longer to market. Also, a comparison of lease rates between the Study

Area and the Control Area showed lower asking rates near the SOBs operating as adults cabarets.

Most owners and agents that we interviewed who have holdings in either the Study Area or
Control Area West believe that should the Study Area be rid of the SOBs, more investment in
new restaurant and retail properties would quickly follow. This is due to the high traffic count
along Northwest Highway, the density of surrounding developments and the demand generated
from the surrounding business and residential neighborhoods. Many others we talked to echoed
these sentiments and believed that owners would make significant investments in nearby
apartments if the SOBs were gone. '

Crime

As part of our comparison of these areas, we collected crime statistics for the Study Area and
compared them to the two Control Areas. We found that sex-related crimes were over five times
higher in the Study Area than in Control Area West and nearly three times higher than in Control
Area West. Sex Crimes, as defined by the FBI, include: rape, prostitution/commercial vice and
sex offenses. (See Exhibit A attached). The results of this comparison show crime in three
similar commercial corridors along Northwest Highway. The Study Area had 396 sex crime
arrests during the 50 months period through March 1997 while Control Area East and West had
133 and 77 respectively. Control Area West is less than a mile from the Study Area along the
same highway; yet, it had five times fewer sex crime arrests. '
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# of Sex Crime Arrest
Location 1/93 —=3/97
Study Area 396
Control Area East |- 133
Control Area West 77

These results cannot be solely attributed to the SOBs because of the differences in demographics
other factors may be contributing to the crime in the Study Area. However, the data clearly
suggests that the SOBs are one of major causes of crime and confirms the results of similar
studies in Austin, Los Angeles, Indianapolis, etc. This is true especially with respect to the sex
crimes where the same result has been found in nearly all the other localities studied.

Police Calls

We analyzed Dallas Police Department call logs where such calls were made from the SOBs in
the three areas (See Exhibit B). A review of these calls from the four year period 1993 through
1996 shows a repetitive series of complaints coming from these SOBs which includes assaults
and unruly behavior both inside and outside of the clubs. The Police Reports show numerous
situations where weapons were present and prostitution was occurring. In the Study Area during
this four year period, there was more than one call per day for the Dallas Police from these seven
locations.

DALLAS - SUMMARY

In all of our interviews in both 1994 and 1997, we found that only one person thought they
benefited from the presence of the SOBs. The SOBs were largely responsible for the Study
Area’s negative perception by the public and many people 111te1v1ewed beheve that the SOBs are
largely responsible for the high crime in the area.

The Control Areas, where crime was lower, were also impacted by the nearby presence of SOBs.
The two SOBs reported 275 calls for Police during the last four years. The Control Area with
the two SOBs also had significantly more sex crime arrests than the Control Area with no SOBs.

We found that properties in Dallas are negatively impacted by the presence of SOBs. This is
more evidence when the concentrate in one area, but can be seen elsewhere through the dining
and shopping patterns in the neighborhood. We found that crime is significantly higher in the
Study Area where seven establishments are located. Contributing to this is competition for
customers requiring larger, more obtrusive and graphically suggestive signage. Little investment
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in the area is being made because there are a limited number of users who wish to be near such
establishments. What investment is occurring requires much higher returns to offset the risks
apparent in the neighborhood. ‘

Our findings here in Dallas are reinforced by the numerous studies done in other localities, all
showing higher crime in areas where SOBs are concentrated (especially sex crimes). The
general negative feelings towards these areas and avoidance of the area by those who live in the
surrounding community, both in our study and those from around the country, show how the
public perceives such areas. This is reinforced by numerous newspaper articles on the subject,
both in Dallas and the other localities and national press. The presence of the SOBs in the Dallas
Study Area has resulted in a general disinvestment in the surrounding properties.

Respectfully submitted,

THE MALIN GROUP

Peter Malin, MAI
Managing Director

PM/kn
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EXHBIT A

Comparison of Sex-Related Arrests for 60 months ending 03/01/97

Study Area No. of Sex Crimes’ No. of SOBs”
Police Beat 536 149 7
Police Beat 537 41 0
Police beat 538 206 0

Total 396 Sex Crimes 7 SOBs
Control Area — West No. of No. of SOBs

Sex Crimes

Police Beat 546 17 0
Police Beat 552 60 0

Total 77 Sex Crimes 0 SOBs
Control Area — East No. of No. of

Sex Crimes SOBs

Police Beat 215 23 1
Police Beat 244 52 1
Police Beat 241 58 1

Total 133 Sex Crimes 3

SOBs

"Sex crimes are defined as Part I and Part Ji sex crime arrests. These include Rape, Prostitution/Commercial Vice
and other Sex Offenses. ' :
? These include SOBs as defined in the proposed amendment to Chapter 41A dated 03/10/97.
® This is a concentration of SOBs along several blocks of West Northwest Highway.
! These beats are immediately adjacent to the seven SOBs in Beat 536.
Source: Dallas Police Department
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EXHIBIT B
(Page 1 of 2)

SUMMARY OF POLICE CALLS FOR SERVICE 01/93 THRU 12/96

Names/Addresses 1993 1994 1995 1996 Total Avg. Per
Year
Chez Pussycat 43 13 16 13 87 22
3217 W. Northwest Hwy, Dallas, Texas 75220
Crystal Pistol
3211 W. Northwest Hwy, Dallas, Texas 75220 18 14 11 4 47 12
Baby Dolls Topless Saloon/Déja vu .
3039 W. Northwest Hwy, Dallas, Texas 75220 142 165 128 179 614 153
Fantasy Ranch/Diamond’s/Billionaire Boys Club ,
3027 W. Northwest Hwy, Dallas, Texas 75220 28 76 64! 44 212 53
The Fare West
3021 W. Northwest Hwy, Dallas, Texas 75220 109 85 70 73 337 84
Caligula XXI
2828 W. Northwest Hwy, Dallas, Texas 75220 35 58 29 53 175 44
Totals for Study Area — Which Includes a concentration of SOBs
1,472 368
' This club was closed for six months during 1995 and 1996 and these totals were annualized.
SUMMARY OF POLICE CALLS FOR SERVICE 01/93 thru 12/96
Avg. Per
Names/Addresses 1993 1994 1995 1996 Total Year
PT’s Gentlemen Club
4875 W. Lawther Drive, Dallas, Texas 75220 40 45 21 48 154 39
Doll’s House
6509 E. Northwest Hwy, Dallas, Texas 75231 0 40 43 38 121 30
Totals for Control Area — Which Includes two isolated SOBs. 275 35
MILWAUKEE, WI AE REGS

000866 |7



EXHIBIT B

(Page 2 of 2)
SUMMARY OF POLICE CALLS FOR SERVICE 01/93 thru 12/96 :
Avg. Per
Names/Addresses 1993 1994 1995 1996 Total Year
Million Dollar Saloon :
6826 Greenville Avenue, Dallas, Texas 75231 37 15 11 19 82 21
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EXHIBIT C

SOBs in the Study and Control Areas
By Type of License

Study Area

Chez Pussycat -

Crystal Pistol

Baby Dolls Topless Saloon
De Ja Vu ‘

Fantasy Ranch/Diamonds
The Fare West

Class A Dance Hall
Class A Dance Hall
Class A Dance Hall
Class A Dance Hall
Class A Dance Hall
Class A Dance Hall

Caligula XX1 SOB Cabaret*
Control Area East )
P.T.s SOB Cabaret

Doll’s House

Class A Dance Hall

Control Area West

None

*This license was denied and status is pending litigation
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EXHIBIT D

SOURCES
Study of the Effects of the Concentration of Adult Entertainment Establishments in the City of
Los Angeles, Prepared by Los Angeles City Planning Department, June, 1977.

Adult Business Study — Impacts in Late Evening/Early Morning Hours, Prepared by Phoenix
Planning Department, June 1994. '

1986 Staff Study in Support of S.0.B. Ordinance. Prepared by the City of Austin, Texas, 1986.

Adult Entertainment Businesses in Indianapolis — An Analysis, Prepared by Department of
Metropolitan Development Division of Planning, February, 1984.

Adult Entertainment Study, Prepared by Department of City Planning, City of New York,
November, 1994.
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EXHIBITE

PETER MALIN, MAI
QUALIFICATIONS IN REAL ESTATE ;
COUNSELING, VALUATION AND EXPERT SERVICES

Peter Malin, a third generation real estate professional, has 19years experience in the field. His
experience ranges from being a Land Use Manager for the nation’s largest private landowner
(IPCO) to being a founder of Dallas’ fourth largest Commercial Real Estate firm.

Today, as Managing Director of The Malin Group, he oversees a small group of real estate
economists in Dallas, Texas, providing advice and counsel to a national client base. His writings
on issues in Real Estate have been published in a wide range of international journals, magazines
and newspapers. He is the editor and publisher of a widely recognized newsletter, Capital and
Investment Trends, reporting on real estate trends in the Texas markets. ‘

For four years Mr. Malin worked for International Paper Company, the nation’s largest private
landholder, in their development, land management and real estate divisions. He was involved in
the valuation of timberlands as well as the development of recreational real estate such as ski
areas and waterfront property. '

After spending four years as a commercial appraiser in Dallas, Texas, Mr. Malin became the
Director of Real Estate Valuation for Laventhol and Horwath in their Dallas office. In this
capacity, he directed a national practice which specialized in property valuation and counseling.
He received the MAI designation in 1986 from the Appraisal Institute, and has testified in
numerous courts during the past eleven years as an expert on real estate values.

Mr. Malin’s other experience includes appraisal, market research and counseling on commercial
properties throughout the U.S., including:

e Major urban developments including urban land, hotels, office buildings, parking garages
and regional malls. ,

e Major recreational developments including hotels, resorts, conference centers, golf courses
and residential communities.

o Special use properties such as computer and telecommunication centers with clean rooms,
marinas, NASCAR sanctioned racetracks, airplane hangers and school campuses.

After leaving Laventhol and Horwath, he founded Newmarket Consulting Group and the parent
firm, Newmarket Group Southwest, a full service commercial real estate firm.
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While at Newmarket, he established a national practice comprised of valuation, consulting and
litigation services performed in over 35 states.

Currently Mr. Malin is licensed and certified as a general appraiser in California, Massachusetts
and Texas. He has held appraisal licenses in over 20 states during the past five years. Mr. Malin
is also a licensed real estate broker in the state of Texas.

- Mr. Malin is a graduate of the Kent School in Kent, Connecticut. He received his Bachelor of
Arts degree in American Studies from the University of Denver in 1973. Later, he completed
graduate level courses at New York University'” Real Estate Institute, followed by study in Real
Estate Investments and Taxation at a graduate level at North Texas State University.

In 1988 — 1990, Mr. Malin developed and hosted the Annual Real Estate Education Conference
sponsored by the Appraisal Institute in Dallas. He has lectured on International Appraisal issues
and developed and taught the first Appraisal Course on “International Appraising” for the
Appraisal Institute. In 1993, he lectured at the 20™ World Congress of Federation Internationale
de Geometric as well as the 6™ Annual Valuation of Assets in Bankruptcy Conference sponsored
by the University of Texas Law School. Mr. Malin continues to lecture on real estate topics for
The Dallas Bar Association and the American Society of Appraisers.

Mr. Malin has been hired. . . expert witness in numerous cases involving real estate issues and
valuation. He has testified or been admitted as an expert in local, state, and Federal courts in
Texas, Florida, Alabama, and Louisiana.

Today, The Malin Group Real Estate Economists continues to serve a national client base and
provides real estate research, advice and counsel to its clients. Mr. Malin continues to publish
timely articles on industry trends in national forums such as Urban Land Magazine and The
Mortgage Banker. He also continues to publish the firm’s newsletter, Capital and Investment
Trends which covers the Texas real estate markets. '
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INTRODUCTION

This report has been prepared by the Sexually Oriented Business Revision Committes for
the purpose of summarizing the Committee's work in drafling a proposed amendment to Articles
I and ITI of Chapter 28 of the Code of Ordinances, Houston, Texas. In addition, a2 new Asticle
VI has been proposed to be added to Chapter 28,  These summarics include prior efforts of
regulating sexually oriented businesses (hereinafter “SOBs™), testimony by the Vice Division of
the Houston Police Department, reports and requests, citizen correspondence, industry memos,
legal department research, and summanes of the principal themes heard in the public testimony
taken by the Committee,

. The Committee'y intention is to supplement prior reports issued in 1983, 1986, and 1991,
The originel Ordinance was adopted in 1983, The 1986 Suppiemental Report included premises
that serve alcoholic beverages. The 1991 Supplemental Report addressed the addition of adult
bockstores and movic theaters as regulated enterprises within the Ordinance's {and use controls. -
The primary purpase of the current committee was twoiold. First, the Committes desired to
review the existing Ordinance and the City’s ability to enforce the existing Ordinance. Secondly,
there existed a need to assess and analyze the Ordinance with regard to its strengths and
weaknesses and review them with regard to how effectively this Ordinance protects the interests
of the public as well as the rights of the businesses subject to reguletion. These amendments and
additions relste principally to the licensing of SOB empicyees, lighting configurations, distancing
requirements between land uses, prolubition of "glory holes,” elimination of closed-off areas,
public notification of sexually oriented business applications, clear lines of vision, and dancer “no-
touch” policies.

SOBs emjoy Constitutional protection and must be allowed to exist and operate regardless
of feelings about them. If the reguistions were 10 be 30 onerous or so burdensome that they
preciude or inhibit them being able to even exist, they would likely be declared unconstitutional.
The Committee made it clear, both during the hearings and afterwards, that it was not the
interttion of the Comumittee to propose any ordinance that would be subject to a successful court
challenge because it either directly or indirectly (or for that matter inadvertently) eliminated the
opportunities for such businesses to exist in the City of Houston. Therefore, the challenge is to
keep SOBa from infringing on the rights of citizens without denrying SOBs a reasonable

opportunity to operate in the City.

This repott is not intended a3 a Jegal treatise on the regulation of SOBsg, slthough the
Committes was guided in its deiiberations at various points from advice by the Legal Department
and recefved sumercus legal comments from counse! for the ragulated businesses. This report is
imended to be reviewed from 1 lay perspective for the use of the members of the City Council and
members of the public in understanding the reasons that the amendments and additions 10 the
Ordinance have been proposed. This report is intended only &9 & summary. The Committee has
developed extensive files in cornection with its work that are available for review,
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On May 24, 1996, the Mayor's Office announced the members of the newly re-created
comnuttee, now titled the “ Sexuslly Oriented Business Ordinance Revision Committee.” Council
Members jew Don Boney, Jr. and Helen Huey served as co—chairs, In addition, Council Members
Castilio, Driscoll, Roach, Robinson, Sanchez and Sacnz served as members.

HISTORY OF THE ORDINANCE

The existing Ordinance had its basis in the work of the 1983 City Council Commitiee on
Sexually Oriented Businesses that resulted in the adoption of Ordinance 83-1812. The history of
the Committee's work is documented in the report filed with the City Secretary in connection
with Ordinance 83-1812 . This ordinance adopted a jand use program that was controlled
through permits and various incidental reguiations for SOBa. Its focus was on regulating aduit
modeling studios, aduit entertainment pariors, adult massage pardors and other similar businesses.
Ordinance 83-1812 did not extend land use controls to premises that had alcoholic beverage
perraits and licenses, to aduit bookstores or to adult movie theaters because the state enabling law
upon which the Ordinance was predicated did not then suthorize land use controls on those forms
of aduit businesses. See former Art, 2372w Tex. Rev. Civ. Stat. Ann..

-In 1985 the Texas Legisiature revised the state enabling law to delete the exemption for
premises that heid alcoholic beverage permits and licenses. Following the revision of the state
ensbling law, the Conunittee reconvened to consider adding the so-called “topiess bars” to the
land use control structure of the Ordinance. The Committee reconsidered its prior work and took
additonal evidence relating in the adoption of Ordinance 86-323 which extended land use
. corntrols to the topless bars and placed the Ordinance into substantially 1ts present form. The
work of the Committee in the submission of Ordinance 86-323 is extensively decumented in the
Legislative Report filed with the City Council at the time of its adoption.

The genesis for the 1991 proposal amending the Ordinance reiated to circumstances
virtually identical to those that arose in 1985. The Legisiature in its 1989 session again amended
the state ensbling isw. The 1989 umendments deleted the exemption from land use controls that
had formerly existed in the state isw for adult bookstores and sduit movic theaters. However,
some of the evidence received from the public in 1983 and 1986 related to adult bookstores and
adult movie theaters. For this reason the Committee drew upon its 1983 and 1986 works in the
preparation of the amended Ordinance draft and regarded the 1983 and 1986 evidence and
experiences a8 pertinent to its 1991 work _

The scope of the Committee's recent work evolved as a result of increasing community
concem regarding the proliferation of Sexually Oriented Business under the existing regulations.
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In addition, the Houston Police Department urged the City Council to consider means to control
serious violations that were increasingiy repetitive at mumercus SOB establishments. Because of
these requests and concemns the current Comumittee was established to review and strengthen the
txasting ordinance, :

A DESCRIPTION OF THE COMMITTEE'S WORK

General, The Committee was re-established in the summer of 1996 to review ideas on
strengthening the current Ordinance. The Committee has conducted its business in public
meetings. These meetings were posted on the City Hall tulletin board and were typicaily attended
by the Committee Members, City support staff and interested members of the public and/or the
regulsted businesses. The Committes also conducted three of its meetings as public herings at
which members of the industry and the general public testified. Along with the City Hall posting,
notification of these public meetings was published in the newspaper and letters were sent to civic
associations, individusls who had requested participation, and current SOB permit hoiders. The
mailing list consisted of more than 1,000 names and was maintained in the office of Council
member Huey and the Mayor’s Citizens Assistance Office. Proponents and opponents of the
reguiation of SOBs were encouraged 10 speak openly of their ideas and viewpointy.

In addition to these public hearings, & significant sumber of people chose to voice therr
opinions through written correspondence to the mayar, city council, and/or legal department. The
authors of these letters consisted of civic associstion presidents, topiess club owners, City of
Houston citizens, SOB dancers, state elected officials, advocates of vanous organizations and

other concerned citizens. There are approximately two hundred and seventy-five letters on file,
Most urged for the strengthening and enforcement of the current ordinance. While others

stressed First Amendment rights, some urged industry cooperetion, and others vowad concerns
about the growing number of unlicensed SOBs,

Findings snd Conciysions Based uponthmpmcmdmgn,thecomtteehnmm
additionsl findingx and conclusions to supplement previous legislative reports.

First, because of the criminal activities that are associated with SOBs, the Coramittes
determined the necessity of licensing all SOB emtertainers and managers. Requiring an entertainer
or roanager to be licensed would establish 2 foundation for documenting those who have previous
convictions for prostitution, public lewdness and other similar offenses. In addition, licensing
could help climinase underage entertainers because they would be required to prove that they are
eigiteen or older in order to obtain the license.

Second, the Committee found thas there exists & serious predicament in the enforcement of
public lewdness, prostitution, indecent exposure, and other criminal activities.  Vice officers
testified that becanse they do not engage in inappropriate behavior (such as removing therr

L]
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clothng), convictions are difficult to achieve. The officer’s non-participation is perceived by the
entertainer that he is working under cover. The entertainer proceeds with caution, avoiding lewd
behsvior that migit normally occur. In addition, when a patron is charged along with the
entertainey, it is difficuit to cbtain a conviction because of the sensitivity of the relationship
between the two accused.

Third, the Committes was shown 2 video by the HPD Vice of a bookstore “glory hole.”
These exdst in small rooms or booths in which individuals are admitted and permitted to use one
or more arcade devices.  The enclosed booths are joined to the neighboring booth by a hole in
the wall These* gloryhoiea"musedmmmtemnymousmmdﬂms facilitate the spread
ofwnnllytrmutteddlm

Fomth,theConuﬂmfomdmnmuﬂyoﬁmedbuﬁnumthndidnothwedwﬁm
of vision encouraged lewd behavior or sexusl contact, Many businesses are designed with areas
that are out of the view of managers and are conducive to illegal behavior. Entertainers are
cognizant of these areas where vioiations can occur unubserved by mansgement or lsw
endorcement personnel who are conducting open inspections. For example, high back chairs are
used as barricades to shield illicit behavior. In addition, testimony revealed that private, secluded,
dimly iit areas have the same effect. Testimony revealed that once the entertainer felt comfortable
with the patron, ruling out that he was an undercover officer, he would be asked to mave to a
mare privatc area. In some cases he wouid be asked to pay a fee to enter the “VIP” room by
either purchaamg & membership or purchasing an expensive bottle of champagne. HFD cannot
alwnysuﬂ'ordtheseadm:nmfeeamthecouruufmswonsmdoﬁen cannot access and
manitor these specific arezs.

Fiith, the Conunittee considered the issue that multifamily tracts were being coumted as one
tract it the residential quata, where in actuality, marny families were living independently upon one
tract. Through the Planning and Development Department a new formula was established based on
sverags homeowners' property size that would account for the piece of land.  These new figures were
used to achieve a resdential fornula of eight singie family tracts for sach acre of muiti-Gamily track.
had&hoqﬂmlﬁsplmadfmmdmﬂdwdumbutmﬂyumpmed,wmaddedto
the residential tract formula.

Sixth, insdequate lighting prevents managers and police officers from monitoring illegal
activitics. Ofien the lighting is 30 dim that an investigator canmot observe the activities from oxne tabie
to the next. Vice officers testificd that smaller businesses use lighting 35 8 way to camoufiage illegal
activities. As 3 measyrement for responsible lighting it was suggested that the requirement be similar
to those minimum requirements established by the Uniform Building Code for ‘exit’ signs.

Seventh, the cormuties determined that enterprises that had locked rooms, were often used
as fronts for prostitution. An ementainer would simply request the patron to remove his ciothing.
Those who objected were deemed to be Vice officers therefore restricting the usual services of the
entertainer. The more money that 8 customer showed, the greater the ‘services’.
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Eighth, in keeping with the theme of family preservation, the committee was urged through
pubkc and expert testimony to inciude public parks in distancing restrictions. A “public park” is
defined as a publicly owned or publicly leased tract of land, whether situated in the city or not,
designated, maintained and operated for public use for recreational purposes by the city or any
political subdivision of the state and containing improvements, pathways, access or facilities intended
for public recrestional yse. The term “public park™ shall not include public roads, rights-of-way,
espianades, traffic circles, easements or traffic triangles unless such tracts or areas contain and
provide improvements or sccess to a recreational use by the public. Additionally, members of the
Committee feit that the testimony supported inclusion of “private paria” &s a protected land use. The
Legal Department was asked to consider possible inclusion of this category in the final draft
Ordinance.

" Ninth, repested testimony requested that notification of 8 pending Sexually Oriented Business
Permit be given to surrounding neighbors of proposed sights. It is within the framework of the
current case law to require a SOB applicant to post signs on the proposed site in addition to
publishing an intent to apply for a permit in the local newspaper.  Testimony revealed a great deal
ofwmw&egmﬂmﬂm:hukcfwmwufﬂe%ﬂmﬁmmunﬂnhﬂbmwowd
and opened.

Tenth, the committee found that coatinuing the amortization provisions of the previous
Ordinsnces would be preferable to grandfathering the sexually ariented businesses that do not comply
with the amended Ordinance. Grandfathering would allow nonconforming uses to contimue under
the new ordinance in perpetuity, or umtil market forces wiped out the business. Grandfutherimg
creates & monopolistic position for non-conforming property uses and prevents the municipality from
excreising its power 10 protect its residents.  Under the smortization provisions of the previcus
Ordinance, a business regulsted as to location had six months to come into compliance. However,
if such a business beiieved that six momths was an inadequate period in which {o recoup & reasonable
return on invested capital, that business would have the opportunity to request an extension of the
compliance period. In Bght of this recourse, snd taldng into account the present, ongoing and serious
detriment that such businesses pose for the community st large, the Committee determined that an
appropriate balancing of interests justified contimuation of the amortization provisions.

HPD Vice Review:

The Houston Poiice Department's Vice Division played 2 major role in providing the City with
statistics, details and testimony regarding their experiences with SOBs. In zddition to written
reports, three undercover vice officers testified at the August 29th hearing. Curremtly, the licensed
SOBs are broken down as follows:
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36 Topless Clubs
9 Aduit Theaters
9 Nude Clubs
4 Video Stores
28 Modeling Studioa
18 Adult Bookstores

In additon to the sbove list, there are approximately 18 adult theaters, bookstores and video stores
with iqunctive relief under federal court order in pending litigation styled, 4330 Richmond Avenuc

Incorporated. e al. v. The City of Houston. The City cannot enforce the SOB ordinance sgainst the
mwhiethc&hgmanwpmdmg.

" Between July 1, 1995 and August 31, 1956, the Houston Police Vice Division recorded 517
arrests in SOBs resulting in 355 convictions, or a conviction rate of 69%. Topless clubs experienced
239 dancer arrests with a conviction rate of 59%. In addition two managers were arrested but not
convicted. There were six pstrons of adult theaters taken into custody, resuiting in a conviction rate
of 83%. Dancers in all mxie clubs accoursted for 31 mrests, of which 71% were convicted. Thirty-
six patrors of aduit video stores were arresied resulting in an 86% conviction. The modeling studios’
record consisted of four arests and one conviction. One hundred and forty-nine patrons of adult
bookstores were arrested with 125 convictions (84%).

" Of the 36 topless clubs, the number of arrests per club ranged from 010 50. While seventeen
clubs had less than 10 mrrests in the last two years, one club had 50.  Prostitution, public lewdness,
narcotics, and indecent exposure made up these violations.  Auto thefts are also on the rise in
topless bar vicirities. This is due largely to the fact that & thief knows that he has about an hour and
a half to steal the car before the owner comes back.

Topless clubs make up the majority of aiTesis in the Vice Division’s enforcement experience.
When the officer goes under cover in a club, he must assume the idemity of & patron. Employees
explicitly ask for badges, weapons, handcuffu, and go as far as feeling around the patron looking for
thess items. Once they feel comfortable that the patron is not a police officer, they will often ask him
10 move 10 2 more sechuded area, or possibly the VIP room of the club. The emtertainer explains that
she can GO better dances in these areas and a ‘lot more things’ becmuse they aren’t watched as closely.
This is when the opportunity for sexual or lewd activities occurs.

The Vice Drvision represcrtatives testified that licensing and criminal background checks will
assist in the regulation of the entertainers behavior. Often, the same dancer is arrested under a
different or “stage” narne. A license will ensure an individuais true name, thus avoiding the use of
stage names, This will ensure that individuals who are arrested and convicted are properly identified
in the event of future criminal arrests.

Moddling studios, tanning salons, encounter pariors and similar SOBs require the pstron to
disrobe on entry. Performance is based specifically on the amount of money a patron is willing to
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spend. This takes place behind locked doors. Vice officers’ testimony revealed that in their opinion,
these businesses were merely fronts for prostitution.  Vice ufficers clabarated on schemes of credit
card fxud contributed to these enterprises. Often the charged amounts are altered or bogus charges
are sent through for payment. Whmﬂ\echunmplum,heuﬂueatmedwnhthedasdoweofthe
type of enterprise that he was in.

Vice officers tesufied that “bookstores are nothing more than just blatant open sexual contact
between peapie with compiete anonymity.” With professionally cut ‘glory holes’, random sexual
activity between males is mmpant. One officer went as far as testifying that in his eleven years with
Vice he does not recall cver seeing anyone go into a booth, watch the movie for thirty minutes and
walk out.

The HPD Vice officers feit that the following ordinance change suggestions would be helpful in the
enforcement and regulation of sexually oniented businesses:

" 1.} licensing of persans involved in & SOB - manager, owners, dancers, waiters, bartenders
2.) minimmum age 21 (this requires 2 state law change) ,

3.) premises need to be well lit inside

4.) no touching

5) moddsmmddngmdmshouldmtbedlawdmmwveaﬂtharclothu

6.) make it & vioixtion for models to ask patrons to remove all ciothes

"7.) require bookstores and arcades to be well lit, no dark corners, no booths, no access

between video booths, and no "glory holes®

8.) entertainers to be considered employees rather than comtractors

9.) ail investors and sharcholders to be disclosed and licensed

10.} public display of licenses

11.) 6 foot distances between performer and patron

12.) no private viewing areas

13.) devices used as barriers limited to four foot heights

14.) iihuminstion of one candie foot at fioor level minimum

15) nolockedmtmordooumnwdehngorzmmngmmoa

16.) regulate escort services

17.) prohibition agamst use of inanimate objects by SOB employees to depict sexual conduct
18.) prohibition agains: waming systems

19.) redefine "multi-unit center”

20.) restrict transfer of permit/license

21.) develop time line for revocation/suspension hearing

22.) amend terms "knowingly” and "negligence”
23.) owners, managers and employess of a SOB shall have their [icense immediately

availabie

Although net all of these items were determined by the Legal Department a3 icgally defensible under
the extant enabling statute angd case law, they were taken into consideration.
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PUBLIC HEARING SUMMARY

The initial Public Hearing was held on July 15, 1996 in the City Council Chamber.
Councll Member Boney outlined the intentions of the current committee as:

2. review the ordinance
1. enforcement issues
2. effectiveness of the ordinance
3. operating procedures
b. mewﬂlSOB&Wedudhwmed.unhwmedmddlegﬂ
c. licensing of employees
d. visibility issues
¢. revision of land policies
f. balance SOBy’ consntut:omlnghtmdﬂwnghoftheconnunmuﬁ

The public testimony proceeded as follows:

According to members of the tndustry, policies for public lewdness cases are madein a
personal and participative way. In other words, Vice officers encourage lewd behavior, even to
the extent of participating, in order to “get s case.” Industry representatives generally sgreed

that employee licensing is necessary, though some prefer the Police Department, others prefer the

Health Department. Depending on the quality of an arrest, three or five within twelve months
should be sufficient for revocation/suspension of SOB license. In addition, it is felt that there
facks effective police enforcement of unlicensed tanning salons and massage pariors.

Dr. Devinney, professor of Abnormal psychology, testified that sexual deviants are
attracted to comumunities because of Sexually Oriented Businesses. There are some deviants who
carmot get sexual satisfaction unless they pay for it. While others are not sstisfied unless they
take or steal it. In addition, there are some sexuszl deviants who carmot have sexual satisfaction
without forbidden partners such as children, invalida or elderly. SOBs located in residential or
even retuil areas attruct sexual deviants because they have their entertainment, then they come out
and have a fertile fieid for solicitation, Therefore, they do not belong in or near residential
conununities.

Because of the adverse secondary effects caused by Sexually Oriented Businesses, ctizen
responses urged the increase of distancing of SOBs from schools, churches and licensed day
cares. In addition, they perceived a need to decrease the current residential formula of 75% to
25%. They also requested notification to area residents of proposed SOBg, either by posting 2
large sign on the property or individual mail outs. In addition, they urged that billboard
advertising be illegal.

10
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The second public heaning occurred on July 29, 1996. Atiorneys representing the SOB
industry requested that a hearing panel be developed to deal with permitting issues. In addition,
the panel should consist of non-law enforcement mdmduals, and contain several different hearing
officers,

Testimony indicated that although many SOBa follow the rules, most industry
representatives are not agiinst stronger regulations in regards to licensing the entertainers. Often
the dancers are transient. The cstabiishment of a license issued through HPD would create a data
base of information.

. Furthermore, a great deal of discussion was given to a “no touch” policy. Owners and
dancers alike stated that touching was part of the entertainment. Plexigiass barriers, mini-stages,
and six foot distancing were ail criticized.

Athrdpubhcheumgwuwheduledforthepubhcwmmanthednﬁordlmm
pnortoﬁndmaiappmvinﬂwhddfum:ry6 1997.

REVIEW OF WRITTEN CORRESPONDENCE

More than two hundred seventy-Gve ictters were received regarding the sexually oriented
business ordinance. These letters came from property owners, SOB employees, concemed
citizens, parents, educators, civic association, and business owners.  While not all suggestions
could be incorporated into this summary, each letter was carefiilly reviewed and passed to other
members of the committee. These documents are on file in the Legal Department.

Approximately one hundred seventy five ictters were the result of a letter writing
campaign promaoted by ‘Adults for Legal Freedom’. The principal theme of these letters was the
over- regulation of the adult business industry. They feel that this industry sttracts tounsm, pays
considerable tax revenues, and creates jobs, and therefore is a valuable asset to the city. In
addition, they believe the reworking of this ordinance is for political reasons onty.

Letters cams in urging the extension of distancing between a SOB and neighborhooads,
schools, licensed daycares, churches, medical clinica, government offices, historic districts, public
parks, hospitals, and distancing between sexually oricnted businesses, It was asked that new
residential projects with preliminary approval from the planning commission be included in the
residential formula. Also, concerns srose over the representation of multifamily dwellings in the
residential radius computationa.

Notification of the public that 2 Sexually Oriemted Business has applied for an application
was a relatively new issue brought before the committee members. Suggestions ranged from 90

11
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day notices by property signs to postcards being mailed to ail regidents in the area. Notification
by newspsaper, certified mail, and public hearings were also brought forth.

With regurd to entertainers, recomumendations were to prohibit touching, prohibit asking
customers to undress, install an 8’ high stage, require 6 feet distances from pztron, and plexiglass
barriers, license all dancery, increase minimum dancing age, require criminal background checks,
no licenses issued to convicted felons, and require license to be womn at all times when inside an
enterprise.

Other correspondence recommended that SOB permits should be renewed annually,
repeated violations should be ground for denial, prohibit locked interior doors, require sufficient
illumination of the facility, and to hold owner/manager accountable for activity occusting on the

. mm . . .

While opinions and suggestions varied. Most people agreed with the proposition that
sexually oriented businesses would continue to exist, and expressed concern to create a solution in
which they could coexist without infringing on the rigitts of the citizens of the city.

COMMITTEE RECOMMENDATIONS

A. Adult Arcade Ordinance Changes.

1 It is recommended that the Police Department’s concerns regarding “adult
arczdes™ or “peep shows” be addressed by amending art. 1T of Ch. 28 of the Code
of Ordinances to eliminate probiems of sexuaily tranamitted disease and criminal
sexua! conduct in such operstions. At present, art I prohibits enclosed boaths for
viewing sexually oriented entertainment but reguiates only establishments whose
“arcade devices” are intended for the viewing of five or fewer persons. The
recommenxied amendment would make devices intended for viewing by less than
one hundred persons come under the purview of art. II. In addition, no adult
arcade or aduit mini-theatrs shall be configured in such a2 manner as to have any
opening in any partition, screen, wall or other barnier that separates viewing areas
for arcade devices or aguit mini-theatre devices from other viewing areas for
arcade devices or adult mini-thextre devices. This provision shall not apply to
conduits for plumbing, hexting, air conditioning, ventilation or electrical service,
provided that such conduits shall be 30 screened or otherwise configured g5 to
prevent their use as openings that would permait any portion of a buman body to
penetrate the wall or barrier separating viewing areas. This should eliminate the

12
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problem of eoclosed booths and “glory holes,” in such establishments. In
addition, it shall be the duty of the owners and operator and it shall also be the
duty of any agents and empioyees present in an adult arcade or aduit mini-theatre
10 enmare that the premites is monitored (o assure that no openings are allowed to
exist in violstion and to enaure that no patron is allowed access to any portion of
the premises where any opening exiats in violation,

1t is recomunended that responmbilities for hearing appesls from permit decisions of
the Directar be considered by & hesring officer, rather than the city's General
Appeals Board, which is the present appellant body under art. IT of Ch. 28 of the
Code of Ordingnces. This recomumendation would only impact article 1T of
Chapter 28, as all other appesls regarding sexually oriented businesses are
presently heard by o hearing official. The hearing officer shall be an official
appointed by the mayor and canfirmed by city council. If, after the hearing officer
determines, based upon the naturs of the violation, that the ends of justice would
be served by s suspension in fieu of & revocation, he may suspend the operation of
the permit for a petiod of time to be Ktated in the order of suspension, aot to
exceed two (2) months. The General Appeaia Board has never heard such an
appeal is principally concamed with Building Code matters, rather tian reguiation
of sexuslly oriented businesses, -

In additian, it is recommended that the fees associsted with the processing of
applications ahouid be brought up to date to reflect current actual costs,

B. Procedural Changes—Semually Oriented Business Enforcement.

1t is recommended that the sppellite procedures in art. T of Ch. 28 of the Code of
Ordinances be revised to provids for s panef of hearing officers, appoirted by the
Muyor md confitmed by the Ciry Councll, consisting of licensed atiorneys, serving
on rotation, who will consider all appesis relating to sexually orientad businesses
and licenses. Decisions by such hearing officers will be final and subject to
uvnmediate judicial reviow. The availability of an intermediate xppeal to the City
Council from decisions of the hearing officer should be eliminated, Although the
need for an intermediate sppeal from permit decisions 1o the City Coungl at one
time appeared necessary, it tow appears that due process requires only ante
administrative hesring prior to judicial review. This change will eliminate delay
and will prevent City Council from being inundstad with the large number of
appeals aaticipated due to implementation of increased regulations.

13
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1t is recommended that the Chief of Police be required by ordinance to report to
the Mayor and the City Council, on & monthly basis, all violations of sexually
onamdhunnmregulwammdmlmdmlawu,vmhmpectw all licensed
facilities und licensed persons,

Risﬂn&ammmdedﬂm&ehgﬂmpmmﬂumghﬂwCityAnumcy.
should have suthority to initiate all administrative actions regarding suspension or
revocation of any permit or license under the various ordinances. The city
attorney shall execute a monthly report summarizing revocation actions filed,
currently pending or decided during the reporting period. This authority currently
mmtlwcwofhhumhuupldtyum

ntsmmdmumuﬂymemdbummpmumvohedm
administrative hearing or procedures regarding denial, suspension or revocation be
pmh’blwdﬁ'ombeulgmimedmmothuamtydwmgﬂnpendmoﬂhe

- sdministrative process.

. ismommded ﬁm&eCﬁd’ofPoﬁumnﬁmnquundaCh. 28 of

the Code of Ordinances for purposes of permitting, investigation and enforcement
requirementz, with the exception noted above that the Legal Department will be
responsible for inftiating administrative enforcement actions.

C. Land Use and Related Changes — Sexually Oriented Businesses.

Information from the Planming Department indicates that the presem distance
requirements with respect to churches, schools and day care centers could be
substantially increased, perhaps to as much a8 1500 feet from the present 750 feet,
and thar the radiua for counting residential tracts could be increased to 1500 feet
from the present 1000 feet, all without unduly restricting availability of conforming
locations for sexually oriented businesses to operaie. The Committee recommends
mnduechmbemmedtopmwwdnlmﬁmﬁ'omthudvm
secandnyeﬂ'ucuofsons

It is recommended that multi-famity dwellings situated on & single tract be
considered for additional protection under the residential test. Under the present
ordinance, a sexually oriented business may not operate at a location if 75 percent
or more of the tracts within » 1,000 foot radius of the business are residential in
character, However, many multi-family dweilings are [ocated on single tracts.
Although it may not de posaible to count exch unit in & multi-farmily development
a3 a separate residential “tract” for purposes of the residential restrictions of the
ordinance, it ia recommended that & rasio of eight singie family tracts for each acre
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of multi-family tract be considered ta provide additional conzideration for
protection of residential neighborhoods that include multi-family developments.

3. Signage resirictions under the present ordinancs apply essentially only to singlc
use, freestanding sexually oriented businesses and not to “nmiti-tenant centers.”
As 3 practical matter, this allows sorme sexuaily oriented businesses to utilize large
signage and otherwise prohibited exterior decorations by the simple expedient of
mdudingtwoormmnmﬂnon-mlﬂyonemedbummthcme
prermises. Izismonmdedthnthewmdutmorappmpmons
ofmeouhnmbemgthmedwdmmnemmum

4, In keeping with the theme of family preservation, the Committee recommeads the
inclusion of “public paric”, and, i legaily definable, “private paris™ {o the
protected land uses. - Public and expert withesses testified that the inclusion of the
Was necessary ta continue their rejuvenation, The term ‘residential’ shall also
mchdemymmwwdmdagnndformmdpmpmurw
by the Harvis County Appraisal District. In addition, it shall include any tract, that,
basad upon the records of the plamming official has been subdivided or platted for
mdamdughnﬂmamtyudwwfmuxmsdwrpomu
residential.

5. Thecommu:recammdnthuw:happhm following the filing of the
application and puyment of the filing fee, place signs at the premises intended as
_the site for the SOB (at least 24 inches x 36 inches in size} that provide nat:ﬁanon
Mnfamonspeaﬁuﬂyumng “Sexually Oriented Business Permit =

T A . T : s by :
) 6 - Thecomtmempagmg_qxdaﬂmuchtppimgnmceoftheappﬁmmby

T ",-.,pubhc:noun}uaowﬁapmmtwowmmof'ancmpapupubhshed
---;-._--__mmestm,Tms. O T o . -

?‘.i'.r
’ 'l' N

l
“"'"‘-J.."

St

1. mmmwMﬂmdmdSOBshold
permits issued by the vice division of the police department. The permut
-apphaﬁmuhﬂmdudema,:ddmu,dmofbuﬂ;@rdmﬂﬁaﬂua,shﬂof
criminal charges pending, convictions and time in jail. " Crimes justifying & denial of

) lpammhntedmoﬂ’mmrdmngwammulwunlmctmdm
: 'mknnwntobepmvdenthOBa
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2. The committee recommends the issuance of two photographic permits, a personal
card and an onesite card. Each manager or entertainer shall conspicuously display
his personal card upon his person at all times while acting as an entertainer of
manager of ot in an enterprise. The on-site card ahall remain in the charge of the
on-site marager of tive enterprise to hold while the manager or entertainer is on the
premuses,

The comunittee recommends that is shall be uniawfis for any entertainer to touch a
customer or the clothing of a customer while engaging in entertainment or while
exposing any specified snatomical areas or engaging in any specified seqal
activities.

[

E. Amortization

Begirming in 1983, prior to the adoption of the current series of City regulations
regarding sexually otiented businesses, the City Council Committes studying the issue
concluded that the nature of the adverse secondary sffects produced by the operation of
sexually oriemted bsinesses could only be addressed by enforcing regulations against
existing businesses (i.e., “amortization™), rather than allowing businesses existing st the
.time of the ordinance passage to exist essentially in perpetuity (i.e. “grandfithering™). The
City Council legislative report, which was subsequently adopted by the fll City Council
conciuded, “During the hearings, it became evident to the Committee that the problems
created by sexuaily ariented businesses hiad been allowed to persiss for so long that merely
addressing the problem ‘from here on out’ would not be adequate. Prospective legisiation
would do fiutle or nothing to alleviate the citrrent sericus problem caused by businesses
airesdy existing. ~ﬁGCommﬂmdommndzddzhnmghmmshndd
come under the ordinance; for this resson the Committee rejected grandfathering of
mmhmuﬁdmwmmmmﬂdbemewmmpm
(Houston City Council on the Proposed Regulation of Sexually Oriegted Businesses
R.eport,Dmherl 1983 pg.29) )

Th:pomwrmnﬁmedwhenﬂn&:y&umﬂmedmgulmanof
sexuaily oriented businesses in 1986 and 1991. E;chabaequmtmonofthcdtys
sexusily dciented business ontinances included an amortization provision, designed to give
all existing aifected sexusily oriented biisinesses an initial six-momh period for .
complisnce, including relocation, if necessary, ‘snd an opportmity 1o justify an additional
extension for lawfiil operation before 3 hearing examiner appointed by the director under
the ordinance. Records of the amortization hearings indicate that many affected -
businesses were abie to obtain extensions of up to 5 1/2 years following the initial six-
month compliznce period. The average extension, hikoricaily, has been about Zto 3
years. The factors considered in granting sdditional extensions of time included:
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(1)  the amount of the owner’s invesument in the existing enterprise through
the date of passage and approval of the Ordinance;

{Z)  the amount of such investment that has been or will be realized through
the 180th day foilowing the effective date of the Ordinance;

‘ : e
. oo e,
- 0 - Lo
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' . o i
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() the life expectancy of the existing enterprise;

(4)  the existence or nonexisience of lease obiigations, as well as any
mnﬁngmcydnmmwainpeminingwmﬁuﬁonofmnhlm.

Amurmnon. uoppmedtugmtdﬁﬁemgafmﬁmgmuﬂyanmdhmmm s
Houston was specifically upheld by the federal district court in the case of SO, Irc. V. I
City of Houstan, 636 F.Supp. 1359 (S.D. Tex 1986), affirmed 837 F.2d 1268 (Sth Cir.In
m!thcmmhddﬂmﬂtmmmmnmsmmumm
not to be perpetual.” 636 F.Supp. at 13717 The Court noted that Texas filows the
Swymemmmfomngm subject to zoning or similar reguixtions,
are not to be perpetual, and that amortization to allgw for the recoupment of investment
in an exsting land use is an appropriate messure to balsnce the property owmers’ rights
against the proper exercise of the City’s police power to regulate non-conforming uses.
Sec,eg., ChyaffﬁuwmryParkv Bmmrs 4858W.2d773 (Tex. 19‘72)

Wmmmmmmwmnﬂmmg
businesses or land uses following the passage of mmngorsnﬁ:rludu-eoﬁwms,

notwithstanding that such businesses or uses clearly violste the provisions of the
-mmc&anf“wdﬁ;bmng"uwmnmem:hmnﬁnmmgm o
- indefinitely, althmsghnewlmdummyhendmczwﬂiﬁéﬁvlymswdmou A a
" mumber of muthorities hold that established non-conforming usés that #f€ grandfuthered © - ¢
-mhmumwmmmmmmmmmmshp L
- Sez, Section 25-183.50, McQuillin, Mugicipal Corporations. These sisthorities hoid that
Wyiammﬁmgmummmﬂwmormm

be enforced against the particular property or business use. /d. While these authoritics .
mmmﬂypmhdemnouofmn-wnfomgngmmmmﬁrof Pl
ownership under Texas law, it is altogether possible that non-conforming sexually L LT
oriented businesses could find ways to structure sale of sssets or ownership interestsin© T
such a manner as to perpetuste the entity owmng"ﬁnmxﬂyonmtdbusnmwavmd A
termination of non-conforming rights. In any event, most non-conforming sexually
oriented businesses wouid Ekdyuqoyth:oppormtyforavuyiougcoumm:mm
busmuaundermy gnndfnhamg"schm

Ihwnmamomﬁﬁonhnbmdﬂmﬁmdbyﬁwpmliﬁngmljoﬁtyofwumhﬂﬁs S
country to be & reasonsble means of sccommodating the need to protect the pubiic rom - -
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adverse land uses, while at the same time giving consideration to the rights of business
ownery to recoup business investments, prior to feeling the effects of a restrictive
ardinance. The problem with “grandfathering” is that it perpetuates non-canforming uses
for an indefinite period, thus preventing the effective exercise of the City’s police powers
to protect its residents. As noted by the Supreme Court of Texas, “There are strong
policy arguments and a demeonstrable public need for the fair and reasonsble terminstion of
non-conforming property uses which most often do not disappear but tend to thnve in
manapolistic positions in the community.. We are in accord with the principie that
municipal zoning ordinances requiring the termination of non-conforming uses under
reasonable conditions are within the scope of municipal police power. That property
gwners do not acquire 3 conmtitutionally protected vested right in property uses once
commenced or in zoning classificstions once made. Otherwise, a lawiul exercise of the
police power by the governing body of the City would be precluded.” City of Uriversity
Park v. Benners, supra, 485 5. W.2d st 778. . _

The aduit bookstores and theaters that challenged the 1991 City of Houston sexaully
orientad business amendments as requiring them ta change operation or relocate claimed
in the pending federal lawwuit that the City was legally required to grandfazher them at
their present locations.” The City has vigorously contested this contention, which is not in
mdwthﬁnseuledhwgnvmngﬂnm In sdditions, all prior City Counci
cormittees and City Councils considering impismentstion of new sexuaily oriented
-business ordinance revisions have concluded that amortization is neceasary to provide
protection to all residents of the City, while recognizing the ability of business awners to
remain in operation without relocating for a reasonable period of time.. Although the City
hssocman:ﬂyapmmeionamuﬂsde,mﬂi “grandfathering”. in the past, such .
mumhwbemhmﬁdtordmvdymﬂmmb«:ofbummsmhummﬂve
saivage yards. Innomchcmhuthe&tyCounm!dowmtedmwm
mnduyeﬂhcﬂonmundmgwghbwhmds,mchuhvzbemwmmdmm
Comnueemdmor Cn‘y Cam:c:'] comnumregardmgthe oper:tmn of smnlly oricted
buminesses, - ol . : ca

= . R

As a practical matter, the m&mamg"dmmnﬂyonmedwsinmmds
mypmpoudmdmmcemmwuu!dnﬂowmcﬁbuwwcamuetoowmm
violxtion of new regulations indefinitely. However, persons proposing 10 operate new -,
- sexually oriented businesses would have to comply with the full force of more stringent
reguiations, asd residents and neighborhoods presently adjacenst 1o existing sexuaily |
ommmdhmmmnﬂymmmewmgc&mdm
businesses on their ocalities for an indefinite period. While such a situation would not
necessarily give rise to any legal causs of action on the part of such new businesses ar
exdmning neighborhoods, the potential for the perception of uncven treatment with respect
to the protected position of existing sexuslly orientad businesses is readily apparent.
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Historically, the City’s amortization program has significantly reduced the adverse

secandary effects of sexually oriented businesses in a relatively short time-frame, while still .
terminating mu’sting noncanforming businesses in a legllly permissible fashion. Further,

the City's position in pending btigation involving amortization of adult bookstores is best
wvadbynmmmngm smortization policy consistent with past practice, rather than
experumenting with grmdfathemg. In conclusion, although “grandfathering” remains

technicaily available as a legal option for unplementation of proposed sexually oricnited

business amendments, it clearly posea significant legal and policy disadvantages, as noted

above. The Committee therefore recommends that existing SOBs rendered :

nosconforming be allowed to recoup investment through an smortization process.

SECTION BY SECTION ANALYSIS

The Amended Ordinance incorporates & substantial number of procedural and - :
administrative changes that reflect ten years of opersting experience with the Original and two
Amended Ordinances and 5 better understanding of the ways in which enforcement of the
ordinance could be improved. This portion of the Report briefly outlines oa & section-by-section
basis the major changes that hsve been made and the reasons for those changes.

Section 28-81, Definitions. General Comumezt. As & genenal matter, definitions in Section 28-81
have in many cases been reworded to conform more closely with definitions already used in other
municipal ordinances. In addition, “aduilt mini-theatre™ has been added throughout this amended

ordinance. _

Section 28-81, Definitions, “Aduit mini-thegtre ™ In the previous Ordinance, no mention was
made of an “adult mini-theatre.” This definition has been added to incorporate theatres that are

intended for the viswing of five (5) to one hundred (100) patrons,

Section 28-81, Definitions “Mini-theatre device.” In the previous Urdinance, no mention was
made of a “mini-thestre device.” This definition has been sdded to incorporate any coin or slug
opuﬂedordecuuﬂyordmmuﬂyormhmcmywm%dmdmeordmﬁm
dispenses or effectuates the dispensing of ‘entertainment,’ that is intended for the viewing of more
thmﬁve(i)pumbmimt}unlmpmmmhmgcformypmnunofmy consideration.
1t is not intended to include any conventional motion picture screen or projections that are
demgnedtobev:cwedmlmomwnwmngt:ercrmmufmmthawewuseanngapwtyof

100 or more persons.

19

MILWAUKEE, WI AE REGS 000890



Section 28-81, Definitions. “Owner or gwners,” This definition has bean expanded to include
the major stockhoiders/controliers of 2 corporation.  Although requests came in to list all
stockholders, it does not require the disclosure of non-controiling parties.

Section 28-81. Defipitions, “Specificd gnatomical sregs” In the previous Ordinance, no mention

was made of “specified anatomical areas” in this particular section. As a matter of conxistency
throughout the ordinance, it has been added here.

m__gz_(mm The aduit arcade or adult mini-theatre permit fee was established
cleven years ago and analysis reveals that with the increase in sdministrative costs, this figure is
no laager viable. Therefore, the increase from $75,00 to $275.00,

Section 28-92 {f}, Application, In an effort to clarify the application process, the submission of
the applicant must be submitted by hand delivery by ‘the intended operator.’

Section 28-92 (h). Application. Where a premisea is 50 configured and operated as to constitute
both an aduit arcade and an sdult mini-thestre, then the operator may apply for and obtain a
combined permit authorizing operation a8 both an adult arcade and an adult mini-theatve.

Section 28-03 (»). Yasuance or denial by police chicf For purposes of consistency throughout the
ordinance, ﬁwnouceoﬁmordan;lofthcpauuthubeenexpmdedtotwaﬂydnysmtha

possible extension totaling thirty days.

Section 28-93 (g), Issusnce or denial by police chicf. Al fees must be paid with either a centified
check, cashier's check or mongey order.

Section 28-94. Term. Permit terms have been restructured ta read as follows: “Each pernwit shall
be valid for & period of one (1) year and shall expite on the anniversary of its date of issuance,
uniess soomer revoked, or surrendered. Each permit shall be subject to renewal as of its
expiration date by the fiiing of & renewal application with the police chief. Renewal spplications
must be filed st least twenty (20) days prior to the expiration date of the permit that is to be
rencwed and shall be accompanied by a fec of one hundred dollars ($100.00).

Section 28-95_ (b} Transfer upon changs, The original transfer fee was set over ten years ago.
The Vice department recently analyzed the current costs for trunsfer. The transfer application fee

has changed to $100,00 to reflect these costs.

Section 28.98. Condyct in sdult arcades or adylt mini-thegtres, The terms “indecent exposure™
and “lewd conduct™ have been added here to be consistent throughout this Ordinance.

Section 28-99 (b). Appeals. “Secretary of the general appeals board” has been deleted and
replaced by “hearing officer” because it was determined that the transfer of this duty will
stresmiine the appeals into an cfficient, professional, and impartial process. In the event it is not
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HOUSTON CITY COUNCIL

COMMITTEZ ON THE PROPOSED REGULATION OF
SEXUALLY CRIENTED "BUSINESSES

~

LEGISLATIVE REPORT ON AN ORDINANCE AMENDING SECTION 28~73
OF TEE CODE OF ORDINANCES OF THE CITY OF HOUSTON, TEYAS;
FROVIDING FOR THE REGULATION OF SEXUALLY ORIENTED COMMERCIAY,
ENTERPRISES, ADULT BOOKSTORES, ADULT MOVIE THEATRES AND
MASSAGE ESTABLISEMENTS; AND MAKING VARIQUS PROVISIONS
AND FINDINGS RELATING TO THE SUBJECT
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COMMITTZE ON THE PROPOSED REGULATION OF
SEXUALLY ORIENTED BUSINESSES

LEGISLATIVE REPORT

INTRODUCTION

This Legislative Report has been prepared by the Committe:
on the Proposed Regulation of Sexually Oriented Businesses as :
summary of the Committee'’s work in preparing the draft ordinanc:
which has been submitted to the Houston City Council for consig-
eration. This Report briefly sketches some of the most signifi-
cant aspects of the history ‘of the Committee, summarizes prio:
efforts at the regulation of sexually oriented businesses bot!
in Houston and elsewhere, recapitulates the principal theme:
heard in the public testimony taken by the Committee, and offer:
a brief section-by-section analysis of the proposed ordinance.

This Report has not been drafted as a legal treatise on the
requlation of sexually oriented businesses. Certainly consider-
able care was taken by the Committee to consult with the Lega!:
Department at every step of the legislative process. Representa-
tives of the Legal Department actually drafted the language o:
the ordinance pursuant-to the directions of, and in consultatio:
with, the Committee. However, the varicus legal issues raises
during the Committee's deliberations are dealt with here from th
layman's, not the lawyer's perspective, although it is thi
lawyer's perspective that undergirds the ordinance. The purpos
of this Report is to explain to members of Council, and to th
general public, what the Committee has recommended, and why, i
the plainest possible language. For the same reason, thi:
Rerort is not filled with footnotes, although all of the informa-
tion is drawn from the materials and transcripts complled by th
Committee, and available as a matter of public record.

CRIGINS AND ESTABLISHME.'NT OF THE COMMITTEE.

On September 27, 1982, Mayor Kathryn J. Whitmire of the Cit
of Houston announced the formation of a special committee o
Council Members for the purpose of determining the need for an
appropriate means of regulating sexually oriented businesses i
Bouston. This Council Committee on the Proposed Regqulation o
Sexually Oriented Businesses was composed of Council Members Dal
M., Gorczynski, who represents District H, Council Member Georg
Greanias, who represents District C, and Council Member Christi
Hartung, who represents District G. Mavor Whitmire appointe
Council Member Greanias to serve as chair of the Committee.

The Committee was formed by the Mayor in reSpohse to growin
community concerns about the proliferation of sexually oriente
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businesses in Houston.

in his mind at least the issue was not one of morality,
passing judgment on the lifestyle of any individual, but of
reasonable land use controls versus the rights and prlv:.leges of
the individual:

' Sexually Orlented Busihesses
Page 2 - »
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*"Given its healthy economic climate and a 1legal
environment that is, despite our identification with
the Bible Belt, laissez faire on most sexual matters,

Houston has long been an attractive envxrcnment for ~

sexually oriented businesses. . . .

*Since Houston is: not zoned, these sesxually
oriented businesses are located anywhere and every-
where, oftentimes near residential areas, or near
schools,  churches, or publ:.c parks. Their locations
are frequently marked by garish or enticing signage.
The effect on the ability of neighborhoods and commer-
cial areas to retain their identity after the opening
of such businesses in the area has been extremely
adverse. Moreover, the establishment of one such
business in an area has_cften led to the opening of
another, - in a rather™ perverse example of synergy.
Pinally, there is a growing body of evidence to suggest
that there are substantial links between at least scome
of these businesses and various forms of organized
crime. . . ."

This concern had been summarized in a
memorandum from Council Member Greanias to the Mayor
‘September 20, 1982:

on -

The memorandum from Coxmcil Member Greanias made clear that

®“The importance of the city's ability to deal

meaningfully with the issue of sexually oriented
businesses should not be underestimated. To some it
may seem a parochial question, relevant only to those
who live in areas where sexually oriented businesses
have located; to others it may appear just one more
item on the agenda of those who are convinced that the
city is in the terminal throes of sexual degradation on
every front. :

*But the. problem imposed by these sexually

 oriented businesses. is much broader in its implica-

tions, and runs directly to the heart of our present
polz.c:Les on land use. Does our decision not to impose
zoning carry with it the requirement that we not seek
to moderate the influence of sexually oriented busi-
nesses on our nelghborhoods, whatever the consequences
for the stability and quality of. thase neighborhoods?

or of
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Does our decision not to impose zoning tie our hands in
dealing with the collateral criminal activity that
apparently attaches to some of these operations?"

At the same time, the initial memorandum from Council Member
Greanias to Mayor Whitmire underscored a problem for which the
Committee was to show great concern during the ccurse of its
deliberations:

"There is also another, equally important
question: Does our desire to protect the freedom and
privacy of the individual, and to permit that indi-
vidual to pursue his or her life without inhibition,
mean that we are proscribed from taking any actions
that while not significantly infringing on those rights

nevertheless sets a standard for the community as a
whole?*”

It was these questions that formed the heart of the
Committee's inquiry during_ its . one year of existence. The
Coznmittee believes that these ‘questions have been successfully

addressed in the proposed ordinance that has been presented to
Council for its consideration.

OPERATION OF TRE COMMITTEE

Methodology. The Committee conducted 1its work in several
phases. The first phase, which was carried out in November and
December of 1982, involved a series of public hearings in several
parts of the city, as well as at City Hall., There were three
regional hearings and one hearing in City Council Chambers. The
first hearing was held at Spring Woods Senior High School on
November 8, 1982. The second hearing was held at Berean Baptist
Church on November 22, 1982. The third hearing was held at
Bering Methodist Church on December S, 1982.  The fourth and
final session in this first series of hearings was held in City
Council Chambers on December 15, 1982. (During the course of
these hearings, several comments were made about choosing
churches as the sites for some of the hearings. The Committee
chose -these locations not Dbecause o©of their religious
significance, but because they had a history of being used for
community affairs, their locations were well known to the general
public, and access to each such site was ronvenlent from various
places around the city.)

After the first set of hearings had been completed, the
Committee went into executive sessions for a period of approxi-
mately three months, Trom late December of 1982 until the early
part of April 1983. During that time, the Committee met with
representatives of the Legal Department to review the testimony
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" gathered in the initial hearings, as well as to discuss the
results of staff research on the subject. Among those partic-
ipating in this work were Messrs. John Whittington, Robert

' Collins, Charles Williams, and Adam Silverman from the Legal
Department of the City of Houston, RKent Speer, John Elsenhans and
Michael McEachern from the office of Council Member George
Greanias, Fred Harper from the coffice of Council Member Christin

l Hartung, and Nancy Brame from the office of Council Member Dale
Gorczynski. Francis J. Coleman, Jr., City Attorney for the City

‘ of Houston, also participated in these conversations from time to
time.

On May 6, 1983, the Committee published the results of its
efforts: a draft of a proposed ordinance regulating sexually
oriented businesses in the City of Houston. At the time that the
Committee published its draft ordinance, further hearings were
announced at which the Committee would solicit testimony on the
ordinance as proposed. These hearings -- originally planned to |
be three in number -- were -held .on Vednesday, May 15, 1983, |
Wednesday, May 22, 1983, and’ Thursday, May 24, 1983, in City |
Council Chambers. A fourth hearing, not originally planned, was
held on Thursday, June 16, 1983. .

1- Based upon these further public hearings, the Committee then
went back into executivg_;gs5iQg_g;gg_igi_igg;%ngggafg1 and other
staff to make further refinements in the ordtinamncée. ~ The changes
made pursuant & the pubIic comments are noted in the commentary
on the specific ordinance provisions themselves.

l An additional word is perhaps warranted on the decision of
the Committee generally(not\to meet with individuals and groups
.apart from the public sessigns. It was determined early on that
l an ordinance such as that being considered by the Committze, with
its potential for controversy, should not be subject to private
bargaining between individuals or businesses and members of the
l_ Committee behind closed doors. It was felt by all members of the |
Committee that it would be far more preferable to gather all
testimony and evidence in a public forum, and then reflectively
to consider the information without conferral with private
[. parties. At the same time, the Committee felt that its executive
deliberations were justified in encouraging the free flow of
discussion of ideas and sensitive concepts, knowing. that the
L entire -work product would be subject to the public comment,
review and debate inherent in the Committee's procedures and the
! processes of Council. }

demands for quick action at the price of working with deliber-
ate speed towards its goals. -It is. for this reason that the
original date scheduled for submission to Council of a draft

V/é// The Committee also felt it imperative not to bhecome subject
~ o
\

<
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version of an ordinance was moved from January 25 to July 1u
(This date was pushed back several more times, and for simila
reasons, before the ordinance was finally submitted to Council.
It was for this same reason that additienal hearings wer
scheduled during the second phase of the public sessions
Likewise, the Committee decided to request that the propose
ordinance be considered during the course of three readings, a
contrasted with the normal procedure of suspending th
three-reading practice and passing ordinances -- aven thos
oftentimes having major effects on the city -- on an emergenc
basis in just one reading. Throughout its work, the goal of th
Committee was to assure ample ventilation of all points of view
the thoroughgoing examination of all of the very difficul
questions involved, and as complete an understanding as possibl
by all parties of the issues confronting the Committee and th
solutions arrived at. RN

’l

Analvsis of Testimonv. The hearings held by the Committe
on the Proposea Reguliation of Sexually Oriented EBusinesses wer
arong the most extensive ewver .held by anv committee of th
Bouston City Council. The hearings were open to all persons wh
wished to testify, and the Committee made no attempt to limit th
type of remarks made to the Committee or to censor those remark
in any way. (At this point it should be noted that the Committe
also accepted written comments from anyone, regardless of whethe
they testified in person. Such comments became part of th
Comnittee's public record as a matter of course.) However,

\(clear distinction should be drawn between the Committee's will
ingness to permit full expression of diverse views -- a willing
ness that is reflected in the transcript of the hearings -- an
any wholesale incorporation of those remarks hy the Committe
into the ordinance proposed to Council. Indeed, a chief functio
of the Committee was to evaluate the testimony, and to set asid
those comments seen as not germane to the issues at hand or no
dealing with problems, addressing instead those issues within th
rightful purview of the city.

p N YT Y B B

4

Thus, although there were a substantial number of witnesse
expressing a fundamentalist opposition to what those witnesse
deemed obscenity and pornography, the Committee chose -- and i
fact made clear during the hearings -- to focus its efforts o
land use issues rather than questions of pornography and ob
scenity. Similarly, a number of witnesses made comments advers
to the operation of gay bars.. Again it was pointed out to thos
witnesses that such establishments were not necessarily withi
the working definition of a “sexually oriented business® (
definition that was modified over time as the ordinance wa
further refined) and therefore not a subject in themselves to L

“~ dealt with in the proposed ordinance. Finally, a number c¢
L witnesses made . statements and proposals that would effectivel

—arm
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ban all sexually oriented businesses, as that phrase is broadly
defined. The Committee made it clear, both during the hearings-
and afterwards, that it was not the intention of the Committee to
propose any ordinance that would be subject to a successful court
challenge because it either directly or indirectly (or for that
matter inadvertently) eliminated the opportunities for such
businesses to exist in the City of Houston.

Wwith these comments by wav of preface, it is useful to
review briefly the principal points made during the hearings and
later relied upon by the Committee in the drafting of the
proposed ordinance. Further comments on the use of the testimony
in the development of the various ordinance provisions can be
found in the section by section analysis of the ordinance that
concludes this Report.

Thpoint made by many witnesses that seemed of merit
to the Committee was that sexually oriented businesses, while a

nuisance and not necessarily representative of the desires or
activities of a majority of -Houstonians, nonetheless have a right
to exist. The rights of individuals were a theme in the testi-
mony of a number of the witnesses. The willingness of
Houstonians to "live and let live" was reinforced in the findings
of a Houston attitudes survey conducted by Dr. Steven Xlineberg,
of Rice University, along with others. Briefly put, that study
concluded that Houstonians were loath to support restrictions on
personal behavior. Among those witnesses whose testimony was
seen as most helpful by the Committee, the majority of such
witnesses were generally solicitous of individual and minority
rights, not anxiocus to impose any community standard of conduct
on unwilling individuals, and concerned with merely striking an
appropriate balance between the needs of the community at large
and the rights of individuals to do as they please.

The @ point made by many of the witnesses to whose
testimony the Committee repeatedly referred during its delibera-
tions was that while these businesses might have the right to
exist, protection of their rights could be consistent with
effective regqulatory restrictions that would minimize the adverse
consequences of thase businesses to adjacent areas and activ-
ities. These witfiesses =-- many of them individuals who had
direct personal experience of these businesses in their neighbor-
hoods, or representatives of civic organizations that had had -
many dealings with the problems created by such businesses --
stated that while the businesses might have a right to exist,
steps could be taken that, while not unduly restrictive of their
operations, would offer some assistance to those neighbors and
businesses surrocunding the sexually oriented business. For
instance, one gentleman living on West Alabama next to an adult
bockstore, while agreeing that such businesses would probably
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= continue to exist and that he was resigned to that fact, aiso

[ cited a series of untcward incidents occurring on or near his

, property- that were directly related to that adult bookstore. His

position seemed to be that while Council might not be able to rigd

[ him of the business, it might nonetheless take steps to amelio-
rate the worst effects of that enterprise.

The point made by many of the witnesses who proved
most helpful to the Cozmittee in providing gquidance for the
drafting of the ordinance was that among the most important

‘1 negative effects of these businesses were the adverse conse-

1L quences on neighborhood protection and enhancement, and the

> consequent- adverse effect on property values. A number of

; eighborhood representatives and civic club participants re-

1 counted nuzerous instances of problems that had been created by

these businesses for neighborhoods which were trying to preserve

a neighborhcod fabric. %Ws with substan=—

{ tial experience in areas affe by sexually oriented businesses

offered documented instances in which property values had been

affected by the establishment of sexually oriented businesses, as

1 well as information of a more general nature as to the effect of

these businesses on the course of neighborhood development. Inm

\ _ expert testimony by Dr. Andrew Budnick of the Rice Center, given

> before the £full Council, this "cause and effect® syndrome was

™ again attested to. It seemed to be a consensus among both the lav

and expert witnesses that in neighborhood areas and areas of

quality commercial development, the establishment of sexually

oriented businesses had a detrimental effect on property values,.

at least in part because they were perceived adversely to affect

the quality of life -- including among other things such issues

as suitability for family activities and stability of the
neighborhood environment -- of the area. :

The (fourtl) point cade by the witnesses whose testimony was
most common relied upon by the Committee was that among the

\ most significant problems created by the businesses were the

l ancillary activities czused by the clustering of businesses, as
in the case of street prostitution in the lower Westheimer area,

and the problem of exterior appearance. Even where businesses

!' could not be forced. to relocate because of apparent preemptions
in state law, post witnesses stated that reasonable controls on
signage and exterior zppearance were required. The intrusiveness

L of the signage and exterior features into the- consciocusness of
the commuaity was rep=atedly cited. It was ~also noted that
although adults might train themselves to ignore such signage, it

’ would be hard if not impossible to demand the same
self-discipline froa children. . That children would be 1likely
attracted to such advertising (which in at least one case even

S~ featured popular cartoon characters) was perceived as  .a
L significant problem in the expert testimony of one psychiatrist,
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to such signage and psychological problems those children might -
subsequently experience.

Th@point developed in the testimony and regarded as \

r

‘-‘\ who cited information discussing the relations between exposure

{ significant—By the Committee was that sexually oriented busi-

\§ nesses are likely contributory factors to criminal activities

! that are encouraged as ancillarv to these enterprises. This link
between these businesses and related problems of criminal
activity was affirmed by the Chief of Police and other represen-

l tatives of the Police Department, as well as by non-expert 1
withiesses with long personal experience of living in areas where
sexually oriented businesses are located. To the Committee, this
issue of criminal activity occurring in the area of sexually
oriented businesses was not a central problem, but rather a E
concurrent question of somewhat lesser significance than the land |
use issues. At the same time, however, the Committee felt that
the testimony justified the conclusion that the criminal activity
that does tend to occur in the vicinity of sexually oriented
businesses, particularly where those businesses have clustered,
has an adverse effect on property values. This adverse effect
makes such activities a secondary concern, even though the
principal focus of the Committee and the ordinance is on land use
matters. ’ N ‘

prlatndia Y sated S huly
.

’

The oint brought out in the testimony -- particularly
the testimony of city emplovees engaged in enforcing current
statutes regqulating such businesses, as well as private in- \
dividuals who have sought legal recourse against such businesses |

-~ was the difficulty of achieving reasonable enforcement of the
law. Part of this enforcement problem centers on the relatively
limited arsenal of remedies available to home-rule cities under

- Texas law in such circumstances. Some of the problem has been
alleviated by cooperative efforts between cities and counties, as
is the case in Houston, where Harris County cooperates with the
city by bringing suits whenever requested to accompany a city
suit, thus bringing into play the padlock power of the county -- :
a power the city lacks. However, another part of the problem is ‘1
that existing laws and ordinances are structured in such a way as 1
to make it difficult to sustain an action against even an of- |
fender clearly in violation of the law, For example, if an
injunction for abatement of a nuisance is brought against the
owner of a particular sexually oriented business -- such as an. -
adult modeling studio’ ---it is quite possible that by the time
the suit 1is actually brought ¢to trial the ownership of the
business has been transferred. The case is then thrown into
limbo because the appropriate party or parties is (or are} no
longer ®joined™ in the suit. The lawsuit stalls while the
business continues in cperation. '

»

("
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L\ which the Committee thought relevant to .it

cdeliberations regarded those businesses which are thought ¢
enjoy special protection under the First Amendment. This issu
was perhaps one of the most difficult that the Committee faced
Despite whatever personal preference the members of the Committe
might have had, the clear mandate of the Committee was to prepar
an ordinance that was as legally defensible as possible. Afte
considerable deliberation, the Committee accepted the contention
of those lawyers who argued that to lump First Amendment and al
other businesses into one indistinguishable category for purpose
of regulation would probably be unwise and cause the ordinance t
be submitted to substantial challenges. This is not to say tha
the arguments of the lawvers are ungquestionably correct. Nor i
it %o say that following the recommendations of these lawver
represents what the Committee believes to be wise public policy

N But what the Committee did was to remember continucusly it
principal charge, and to set aside its personal preferences an
opinions in favor of proposing an ordinance with a maximu
likelihood of being upheld in court.

o~

L LYY

-
=, -,

while a variety of other ‘issues and problems were raised i
testimony taken before the Committee, the foregoing points seeme
to members of the Committee to be the most significant and worth
of attention. The manner in which this testimony was translate
into proposals for legislative action will become clear in th
Section by Section Analysis that follows belcow. -

Petaminh

4

PRIOR HOUSTON ATTF.MPTS' TO REGULATE

Early Efforts. The proposed ordinance does not represer
the first attempt by the City of Houston to regulate sexuall
oriented businesses. As stated in HQUSTON: A HISTORY, L
David G. McComb: '

"In 1840 a city ordinance provided a fine of not les
than $50 and a jail term of ten to thirty days for any wom:
committing lewd actions or exhibiting herself in a publi
place in a style ‘'not usual for respectable females.
Brothels within the city limits could not be located close |
than two squares to a family residence. A supplementar
ordinance: in 1841 required a $20 bond for a 'female of il
fame' found in a public place after 8:00 p.m. in order t
ensure good behavior. . Although perhaps not a prostitute
one of the most notorious female characters from- the. peric
was Pamela Mann, an expert at firearms, knives, horsebac
riding, and profanity. She  appeared in court at wvariou
times charged with counterfeiting, forgery, fornicatior
larceny, and assault. According to William Ransom Hogar
she ran. the Mansion House Hotel in such fashion the
'*Mrs. Mann and her 'girls' achieved a satisfying succes:

= p e g peea e
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providing Houston with female companicnship of a 'robust and
none too virtuous nature.'"”

Universal Amusement. A more recent and perhaps more relevant
attempt to regulate sexually oriented businesses in Houston
occurred in 1977, with the passage of Ordinances 28-65 and 36-14.
Ordinance 28-65 amended a prior ordinance to make it "unlawful
for any person to operate or cause to be operated an adult
commercial establishment within two thousand (2000) feet of a
Church, school or other educational or charitable institution."
Under this ordinance, an "adult commercial establishment® was
defined as “any business or enterprise having as a_substantial or

ignifs ortion of its stock in trade or activity the-zifﬁg:
distribution, lending, rental, exhibition, or otner viewing of
material depicting sexual conduct or specified anatomical areas
for consideration.™ Ordinance 36-14 made it unlawful to operate
within two thousand (2,000) feet of a church, school or other
educational or charitable institution any motion picture theatre
"which exhibits a £film that explicitly depicts ... contact
between any part of the genitals of-one person and the genitals,
mouth or anus of another person; ... contact between a person's
mouth, anus, or genitals and the mouth, anus, or genitals of an
animal or fowl; ... manipulation of a person's genitals; ...
defecation; or ... urination.* Both ordinances required all
businesses coming under the ambit of the law to bring themselves
into compliance within thirty (30) days of passage of the
ordinances. (A third ordinance, not as significant, dealt with a
redefinition of ®"public amusement park™ and “places of public
entertainment and amusement.,®)

The 1977 ordinénces were successfully challenged in a 1977
case styled Universal Amusement Co., v. Hofheinz.. In an opinion

- handed down October 5, 1977, Judge ROss N. Sterling granted the

request of plaintiffs for declaratory and injunctive relief. At
the conclusion of the trial, the Court orally declared the
ordinances unconstitutional on their face, permanently enjoined
their enforcement against plaintiffs, and severed plaintiffs'
claims for punitive damages and attorneys' fees.

For purposes of considering the ordinance now being proposed
by the Committee, it is instructive to consider the grounds on
which the 1977 ordinances were struck down as unconstitutional by
the Court. ’‘Although at ‘least ‘one of the attorneys appearing
before the Comnittee during its second session of hearings
alleged that no ordinance could be fashioned that would meet the
objections made by the Court, the Committee is of the opinion
that it is indeed possible to draft such an ordinance.

In summary, Judge Sterling held the ordinances unconstitu-
tional on grounds of vagueness, stating that this alone would be

MILWAUKEF.WI AE REGS agagpg__




\]

,’

w——va Maaes Ades Mauma mema Ty -

oo &

Sexually Oriented Businesses
Page 11 - .

sufficient grounds to void the ordinance on grounds of unconsti-
tutionality. Eowever, he went on to say that in his opinion
there were other constitutional defects, namely that the ordi-
nances were violative of the First and Fourteenth Amendments to
the Constitution by abridging the freedoms of speech and press
guaranteed therein, that they denied the plaintiffs the equal
protection of the laws as guaranteed by the Fourteenth Amendment,
and that they denied plaintiffs due process of law as quaranteed
by the Fifth and Fourteenth Amendments.

Vaqueness. The Court found that the challenged ordinances
violated basic tenets of constitutional law. It cited the
general rule that whenever a penal statute is involved -- as was
the case here, since a fine of up to $200 was to be inposed for
violations of ordinance 28-65 -- the terms of that statute "must
be sufficiently explicit to inform those who are>~subject to it
what conduct on their part will render them liable to its penal-
ties® and that "a statute which either forbids or requires the
doing of an act in terms so vague that men of common intelligence
must necessarily gquess at ~its ‘meaning and differ as to its
applicaticn violates the first essential of due process of law.™

However, the Court was quick to point ocut that even more
than the usual rule requiring exactness in the drafting of a
penal statute was involved in the case at hand. The ordinances
in question were not only penal, but also restricted the exercise
of First Amendment rights. While the Court did not hold that no
such restrictions on Pirst Amendment rights could ever be suc-
cessfully enacted, it did state emphatically that in such in-
stances even stricter standards than those required of ordinary
peral statutes would be called for.

The plaintiffs in Universal Amusement claimed that the
ordinances under examination failed both the general test of
strictness required of any penal statute, not to mention the
stricter standard applied when a law restricting First Amendment
rights are in question. With this argument the Court agreed.
Especially troublesome was the lack of anv definitions whatsogever
for such words as ®*Church,® “school," or "other educational or
charitabls institution."” SimilsrTy, the works ®substantial® and
*sigprificant” as used to modify "paozxtion of its stack in trade or
activity™ was found by the Court to be "hopelessly vagque." As
the Court pointed out: oo

*Any theater which ever exhibited 'X or R' movies
might be covered from time to time depending on the
meaning of the words ‘substantial’ and 'significant.'”

The Court noted that one of the asserted purposes of the
ordinances was the protection of children, but held that this
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\§ to live in a particular section of town so that a watchful éye

could be kept on them. To paraphrase The Mikado, the legislative -

remedy should fit the problem. Another possible way of looking
at it is that the cure should not be worse than the disease.

just overbreadth, but ~substantial overbreadth.® The Court
seemed to be of the opinion that the attempt to requlate busi-
nesses which dealt in material depicting "sexual conduct® or
"specified anatomical areas®™ failed the overbreadth test because
it raised the distinct possibility that the ordinances would
*deter those who normally deal with such materials from exercis-
ing their right to sell or exhibit them because (1) what they
sell or exhibit might fall within the scope of the ordinance, and
(2) their dealings with such material might result in the brand-
ing of their businesses as "adult commercial establishments.™ 1In
the opinion of the Court, the ordinances being challenged had the
potential to effectively prohibit all theatres from showing "R"
rated movies and medical bookstores from selling books on anatomy
or physioclogy which depicted. nudity- or partial nudity. Coupled
with the fact that the ordinances as written were not in the
opinion of the Court subject to narrowing by state law decisions,
the ordinances were found to be consegquently overbrocad and
therefore constitutionally infirm.

[ In Universal Amusement the Court found that there was not

[T,

-ty

Petote

™~ :
Protected Speech. The ordinances that were the subject of
{ the lawsuit in Universal Amusement attempted to regulate to some
extent activities normally considered as under the ambit of the
First 2Amendment. Therefore one of the issues was whether the
crdinances abridged freedom of speech in any unwarranted fashion.
1 The Court noted that there could be regulation of such speech.
But, the Court stated, such regqulation must be reasonable. In
{ the case of the ordinances at issue, the Court held that the

administrative officials charged with enforcement of- - the ordi-

nances were left free to exercise what the Court characterized as
\\\"virtually unfettered discretion.” For instance, under the

l ordinances it was left to a policeman to determine what was a
*church® or "school.®" Such breadth of discretion was found by

the Court to be unacceptable in ordinances which proposed to

L regulate what were considered First Amendment activities.
This concern for protected speech was heightened by the fact
! that as a practical matter the ordinances  did not merely limit -
L the time and place and manner where the activities at issue could
be engaged in. Instead, in application the ordinances banned all
’ such activities from the City of Houston, at least as far as the

Court could see under its review of the facts. Under such

circumstances, the Court stated, it was impossible to say that

-~ these particular ordinances represented a reasonable restraint on
L the First Amendment activities at issue. ‘
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Ecual Protection. The Court in Universal Amusement also

stated that while a city can treat different classes of people in -

different ways, the difference in treatment must be based on some
rationale directly connected with the appropriate exercise of
municipal power for accepted purposes. The question in the
particular case was whether the city, in treating the businesses
at issue differently than other businesses, was doing so for
reasons that were grounded in acceptable public policy consis-
tently applied. The Court also noted that of some importance
would be whether the state had already enacted legislation to
deal with the public policy issues stated as the grounds for the
ordinances, )

In Universal Amusement, the Court found that the purported
purpcse OI protecting cnildren and permitting them to be raised
in a suitable atmosphere, while perhaps worthwhile, did not call
for the expansive ordinances that had been attempted. Moreover,
the Court noted that there were already a substantial number of
laws on the books at the state level dealing with the problem of
protecting children from such activities. The Court distin-
guished the Detroit ordinance;, on which Houston had relied, by
noting that one of the primary purposes of that ordinance was to
preserve the quality of urban life. Given these facts, the Court

seemed to believe that the City of Houston had gone too far in

its ordinances, given the goals it was seeking to accomplish.

Due Process. The final issues dealt with by the Court in
Universal Amusement was that of denial of due process. The Court
found that while some exercise of municipal authority in <this
area might be justified, the crdinances at issue went far beyond
what was permissible and in effect deprived persons of their
property without adequate reason or compensation. First, the

. ordinances effectively banned such businesses from the city even

though it purportedly only limited their ability to locate in
certzin areas. Second, the ordinances were drafted in such a way

that even if a business could find an acceptable location, the:

business wonld forever be in jeopardy of losing its authority to
operate if a church or school moved within the prohibited
distance. ‘

Surmarv. In reviewing the decision of Universal Amusement
for purposes of its work in drafting an ordinance proposal, the

~

Committee kept several points in mind with regard to the fore-,

going discussiaon. First, businesses that are argqued as under the
ambit of the First Amendment enjoy special protection. But even
the Court in Universal Amusement seemed to indicate that such
protection is not absolute and that reasonable regulation is
permissible.. "~Therefore, the Committee took special care in all
matters of regulation affecting First Amendment businesses to
exercise what the Committee deemed prudence and restraint,
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. Fifth, the Committee has provided in the ordinance for
Vseveral avenues of recourse for any party that believes himself-
aggrieved by administration of the ordinance. At the same tine,
however, the ordinance has throughout been designed to limit the
discretion of the administrative officsrs in charge of the
ordinance to minimize the possibilities for such abuses of
discretion that would recuire redress.

Sixth and finally, the Committee has spent considerable time
reviewing computerized maps to give reasonable assurance that
while the ordinance may be restrictive in absolute terms of
locations available to sexually oriented businesses, it is not
proiibitory in what it seeks to accomplish. After reviewing a
series of maps developed in accordance with the distance formulas
set forth in the ordinance, the Committee feels that there is 1

l
\

reasonable evidence to support the conclusion that such is indeed
the case.

o bt ey

[Yreprayory

REMEDIES ADOPTED BY QTHER CITIES

Houston is not the only ‘American city to have had to deal
with the problem of sexually oriented husinesses. Other munic-
ipalities such as Detroit, Boston, Chicago, Dallas, Los Angeles, ’
and Santa Maria, California, as well as regional governments such
Flg as Fairfax County, Virginia, have also grappled with the issue.
Although Houston is unique as compared to these other governments
with respect to the zoning issue, there are nonetheless lessons
that can be drawn from comparing the experience of other
municipalities to our own.

PRI

Detroit. The efforts of the city of Detroit to regulate |

sexually oriented businessss found their roots in attempts made

. in 1962 to combat the skid~row effects occurring in certain
neighborhoods. Ultimately, the city in 1976 amended the
anti-skid row ordinance developed out of that earlier effort to
cover sextally oriented businesses. These new regulations were
upheld by the United States Supreme Court. The kevy elements of
this ordinance provided the following: i}

(1) Sexually oriented businesses were explicitly ' \
defined;

(2) Sexually oriented businesses were prohibited .
. within five hundred feet (500°') of an area zoned |
residential; :
(3) Sexually oriented businesses were prohibited from
locating within one thousand feet (1000') of any
[-\_ two other requlated sexually oriented businesses;

and
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L
mixed into the general run of cffice buildings and retail and
[‘~ wholesale operations. Substantial residential housing or resi-
dential activities were not part of the fabric of the
neighborhocd. o

The decision to create a Combat Zone proved advantageous to
the city of Boston for a number of reasons. First, the creation
of a single such zone where all businesses were treated alike
avoided any charges that the Boston regqulatery scheme violated
the equal protection provisions of the Fourteenth 2Amendment.
Second, by creating a particular zone where such businesses could
be established without question, the City avoided the sometimes
difficult issues involved in trying to define what would or would
; not be considered a "sexually oriented business.™ Finally, the
H city was under this scheme able to avoid the difficulties and
1 confusions that can sometimes be attendant upon any system

involving licensing. In addition, the Boston approach entailed
! lower administrative costs, gave the city firm control over the

growth of the sexually criented businesses industry, and provided
city officials with a controlled environment -- essentially a
laboratory -- in which to Investigate the effects of sexually
oriented businesses on their surrounding environment. It 1is
interesting to note that while the Boston plan has met with
reasonable success, it has not been copied by any other American
city.

[T IVEN

While the Committee was urged to consider the combat zone
concept for EHouston, the proposal was discarded at a rather early
point in the deliberations. The principal reason for rejecting
the concept was the geographical difference between Boston and
Houston. Boston proper is a city of fairly limited land area.
Houston currently contains approximately 560 square miles. While
a2 single combat 2zone might work in Boston, given its limited
size, the Committee concluded that a defensive combat zone
approach in Houston would require at least several such areas
throughout the city. Otherwise, those located at a distance fron
tha single combat zone might argue that their right of access tc
sexually oriented businesses had been wrongfully limited. The
other problem, of course, would be that of locating sites foz
these multiple combat zones. Although several witnesses
advocated this approach to the Committee, no witness was ready tc
volunteer his or lier area as a candidate for such a zone -- ir
itself elogquent testimony to the perception of the effect of
these businesses on their. surrounding areas, a perception that
expert witnesses would show appears to translate into adverse
consequences for property values.

(== = g e e e o
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hree parts: first, there was a strong effort to define +the 1e
j:rpose and intent of the ordinance; second, there was a good 2d
eal of effort put into defining sexually oriented businesses;
and third, there was substantial time spent to carefully define
i\e type of regulation and enforcement being adopted. ic
he
The Chicago ordinance alsc had some features not found in . as
gae Detroit ordinance. First, registration standards were imposed re
dat required nine types of responses, mostly concerning owner- he
ship. Certain restrictions, though vagquely defined, were placed to
.11 exterior displays. On this particular point, the ordinance al
irovided that "no adult use shall be conducted in any manner that ng
permits the observation of any material depicting, describing or a
y:lating to 'specified sexual activities' or 'specific anatamical
d'eas' from any public way or frem any property not registered as
an adult use." This provision was under the ordinance applicabhle os
t7 "any display decoration, sign, show window, or store opening." ct
i nally, fines of not less than fifty dollars ($50.00) nor more he
than two hundred dollars  ($200.00) were imposed for each offense ’ he "
. +<ith the provision that in the case of a continuing offense to
ct day during which the offense continued could be counted as a he
sepucate case. ng
i Dallas. The city of Dallas adopted an ordinance regulating
d.xually oriented businesses in 1977. Interestingly, while ax
Dallas is a zoned city, this requlatory ordinance was neot made i-
irt of the zoning ordinance, but rather was incorporated into ed
e general municipal code. The Dallas ordinance, like that in of
Chicago, was closely modelled on the Detroit law. -
l Under the Dallas ordinance, the distance requirement between ef
sexually oriented businesses and areas zoned residential was one 8=
ousand feet (1000'). This distance was measured as a straight ce
ne from property line to property line of the two conflicting ue
structures without =regard +¢o intervening structures. It 1is nt

-

riction was
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Chicago.

structive to note that this one thousand foot
i

L4 .

(1000°') re-gz WO
struck down due to lack of evidence as to the

In 1977, the city of Chicago amended its municii:al )
to include new regulations on adult-use businesses. The -

!ﬁ.cago ordinance generally followed the Detroit legislation.
ne basic strategy of the regulatory scheme could be broken into > f

.S
14-

teriorating effects sustained by neighborhoods as a result of .S0O

the interposition of sexually oriented businesses. pe
.. - ‘P
Los Angeles. In 1978, the city of Los Angeles imposed a ‘he
thirty (30) day moratorium on the establishment of new sexually A=
o&iented businesses in order to provide an opportunity for the
c to draft a new and comprehensive ordinance regqulating the .
i._. try. (It is not clear whether such a moratorium would be/ 1=
pL:nnssible under recent antitrust decisions involving the tth

L
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liability of municipalities for violation of the Sherman Act.)-
The city then used its Planning Department to study the effects -
of sexually oriented businesses on their surrounding environ-
ments. The conclusion of this study was that requlation of
sexually oriented businesses was necessary to T“prevent the
continued erosion of the character of the affected
neighborhoods.”

The drafting of the Los Angeles ordinance followed the basic
pattern established in the wake of the successful effort by the
city of Detroit. What businesses were "sexually oriented®™ was
meticulously defined and the activities of those businesses were
likewise carefullv delineated. Similar care was taken in the
definition of the city's regulatory authority and with respect to
the fines imposed for violations of the ordinance. An additional
section provided for severability of the ordinance, thus allowing
the ordinance to stand even if a particular section failed a
judicial test.

At this writing, our best information indicates that the Los
Angeles ordinance has withstood any challenges and remains intact
as originally passed. Again, a key element in the success of the
ordinance was the careful development of information on the’
nature of the problem being addressed, thoughtful efforts to
delineate as clearly as possible the intent and operation of the
ordinance, and a strong rational tie between the problems being
addressed and the regqulatory scheme.

Fairfax Countv, Virginia. The ordinance adopted in Fairfax
County, Virginia, for the regulation of sexually oriented busi-
nesses again follows the general pattern successfully established
by the city of Detroit. However, in the area of issuance of
permits, the Fairfax County ordinance is much more detailed.

Specifically, the Fairfax County ordinance gives the chief
of police jurisdiction over the application process. In exercis-
ing this responsibility, the chief of police receives assistance
from the Inspection Services Division, the Fire and Rescue
Services, the Director of Health, and the Zoning Enforcement
Division. The annual fee for renewal of the license is Two
Thousand Dollars ($2,000.00); this annual renewal fee is in
addition to a business license tax. The applicant must also
complete a comprehensive application form dealing with the type
of business, location and ownership. With respect to ownership,
in-depth information is requested, and checks are made on t@e
criminal records or prior questionable activities of the appli-
cant.

Additionally, permit fees are recuired from massage techni-
cians. These permits specify fees, term of the permit and health
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requirements. Again, the application is combrehensive and delves -
into the applicant's background and history, and is accompanied
by fingerprints. The ordinance also goes further than the
Detroit law in setting minimum standards for sexuallv oriented
businesses with regard to structure and general hyéiene, the
display of permits, and the establishment of a right of entry for
relevanrt government inspection agents.

Santa Maria, California. The ordinance enacted by Santa
Maria, California, is interesting in that it provides a regqulato-
ry scheme whereby sexually oriented businesses are divided into
different classes, as follows:

"Class A" sexually oriented businesses are those
which provide entertainment in conjunction with the
operation of an eating place.

"Class B" sexually oriented businesses are those
which provide entertainment 1in conjunction with a
business whose principal activitvy is the serving of
alcoholic beverages.

"Class C" sexually oriented businesses are those ‘
where entertainment is offered’ in conjunction with
either of the business activities described as "Class
A" or "Class B," but where the exhibition of the human
body is involved.

Under this regqulatory scheme, "Class A" businesses are the
most lightly regqulated, "Class B" businesses more so, and "Class
C" businesses most of all. "Class C" businesses must deposit
with the Director of Finance a refundable deposit of five hundred
dollars ($500.00). This deposit would be used to pay the costs
of additional city services such as police and fire assistance.
This particular legislation was probably less referred to by the
Committee than any other statutory scheme because its. purposes
seemed on the face of the ordinance to differ notably from the
purposes of the ordinance proposed for Houston.

SECTION-BY-SECTION SUMMARY OF ORDINANCE

Legislative Findings. The legislative findings sections of
the ordinance has been drafted to summarize as concisely but as
completely as possible the underlying reasons why an ordinance is
needed, and why the ordinance has been structured in its present
form. This Repor: is also incorporated by reference into the
Legislative Findircs.

The city bases its right to regulate sexually orieqted
commercial enterprises on its general police powers -- the right
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to pass legislation to assure public safety, health, morals anc
other related goals. The city also basas its right to regqulate
as proposed in this ordinance urder specific grants of authority
from the state, including Zrt. 1175, €22 (authorizing regqulatior
by municipalities of places of public amusement), Art. 1175, §2:2
(authorizing licensing by runicipalities of businesses suscepti-
ble to the police power), Art. 1175, §24 (authorizing municipal
requlation of billboards and other exterior signage), Art. 1175,
§34 (authorizing municipalities to exercise the general police
power), and Art. 2372w (azthorizing municipalities to regulate
businesses whose principal activity is the offering of services
intended to provide sexual stimulation or sexual gratification).

The Committee has proposed that Council exercise the
foregoing powers on the basis of its findings generated through
the hearings held by the Com=mittee and Council between Novem-
ber 4, 1982 and October 25, 1983. These findings have already
been discussed at soze lencth in the foregoing subsection titled
*Analysis of Testimony." The Legislative Findings section of the
ordinance briefly surmarizes_those findings. .

Article I: Definitiomns. The definitions included under
Article I have been carerully crafted to conform with the Commit-
tee's intention to requlate as effectively as possible, without
infringing on federal constitutional guarantees, areas preempted
by state legislation or the operation of legitimate businesses.
Although most of the definitions are by their nature

self-evident, comments on some of the definitions are warranted
to underscore the balance which the Committee constantly sought |

between effective regulation on the cne hand and, on the other,

the limits placed on municipal action by federal comnstitutional

guarantees and state law.

T

"Enterprise,* for exaczple, refers only to those establish- |
ments whose majg§ bysiness involves products or services intended .
to provide sexual stimulation or gratification. Inclusion of the -
word "major® is intended to exempt out such businesses as conve-
nience stores which sell “Playbay® or “Playairl’ or other similar
sSuch magazines as 3 relatively small part of their overxall opera-
tion. In addition, specific exemptions are granted to several

categories of businesses. Adult bookstores, adult movie theatres

and businesses licensed to sell alcocholic beverages are exempted |

because of apparent preemption by state law; massage parlors are
omitted because they are covered by another city ordinance. (Tt
should be noted, however, that although the foregoing businesses
are not defined as "enterprises,” and therefore not subject to
the locational and permit requirements of the ordinance, they
still are subject to specified provisions of the ordinance.)
Businesses licensed by the state, such as those employing
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psychologists or physicians are also exempted, as are businesges
whose major activity is the selling of clothes.

The definitions in Article I also offer good examples of the
consistency in reasoning which the Committee sought to achieve in
its work. For instance, it has already been noted that a- ‘major
theme in the testlmony heard by the Committee concerned the
deleterlous effeéts’of” sexuallyworzented bu51nesse5”on children,
and the conseauent ,Problems ca sed” for“n?ighborh od
the quality of 1ife, “as’ ‘reflected vin, .PropPerty values. For this
reason, schools were placed within the category' “of protected
establishments near which such sexually oriented businesses
cannot be located. (It was this same general line of reasoning

-- namely, the need to protect areas frequented by children and

used for family oriented activities -- that led to including
churches among the protected activity categorzes J However, it
was also concluded by the Committee that at some point a person,
even though still in school, matures tc the point where the city
can no longer reasonably claim the right to protect him or her
from such businesses. While-the_ age at which maturity mayv be
achieved by different individdals” may vary, it was concluded by
the Committee that a reasonable cutoff age as a general rule
would be seventeen (17), coinciding with earliest usual age of
graduation from secondary school. For this reason the definition
of "school"™ (Article I, Section V) is limited “to public and
private schools used for primary or secondary education.*

Another procblem the Committee faced in drafting the ordi- -

nance proposal was to minimize opportunities for circumvention of
the cordinance. Concern was expressed by all members of the
Committee and by the Legal Department, that some sexually
oriented businesses, eager to escape the locational restrictions
placed upon them, might start showing movies and argue that they
were in fact “"Adult Movie Theaters" protected by state law and
not subject to municipal restrictions on location. The Committee
has sought to deal with problems of this sort by careful
drafting, as in the definition of "Adult Movie Theatre®, which
specifically requires that such theatres have tiers or rows of
seats facing a screen or projection area, making it clear that
simply ‘setting up a projector and a screen will not make a
modeling studio a movie theater under the ordinance.

Article II. Permit Required. Article II of the ordinance
establishes that all sexually oriented commercial enterprises
within the Houston city limits must obtain a license from the
Director of Finance and Administration before they can operate.

Article III. Permit Aoplications. The requirements which
must be fulfillec berore a permit may be granted to a sexually
oriented commercial enterprise are set out in Article III. The
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list of information to be supplied, which shall te submitted to
the Director of Finance arnd Administration, was taken for the
most part from the present ordinance 28-~73. This was decided by
the Committee on the basis of issues raised during the hearings.
For instance, a number of witnesses cited the problems inherent
in tracking down the person ultimately responsible for a partner-
ship or corporation; hence, the Committee has recommended a

owne ip disclosures which, while not onerous to the
business enterprise, will provide information adequate for
reasonable enforcement of the ordinance should its provisions
subsequently be violated. The application requirements also call
for submission of relevant state-issued documents pertaining to
the authorization of the enterprise to do business within the
State of Texas. The application form shall also include a
written declaration that all information contained in the appli-
cation is true and correct, and that the applicant is in con-
formity with all provisions of the ordinance; vioclation of these
provisions will be grounds for suspension or revocation of the
permit.

Article IV. Permit Fee. ~ The ordinance establishes a
permit fee of $350.00 for each permit application. The amount of
this fee was based on testimony by William R. Brown, Director of
Finance and Administration, which fixed the cost of processing
each such application at within Ten Dollars ($10.0G) of the
$350.00 figqure later adopted by the Committee. Since the $350.00
represents the cost to the city of actually processing the |
application, regardless of whether the permit is approved or
disapproved, the fee is payable at the time the permit is re-
quested and shall be nonrefundable. The permit shall be good for |
one year from the date of issuance, and shall be renewable |
annually; the $350.00 fsze for each renewal of the permit repre-
sents the costs of each year's review of the permit application
and the ongoing costs of administering the regulations estab-
lished by the ordinance, including the costs of enforcement |
through inspections of the establishments by city personnel.

It should also be noted that just prior to submission of the
proposed ordinance to Council, a general review of all fees and
charges of the City of Houston was undertakenm. This general
review, which will generate the most reliable direct and indirect
cost data in the city's history, may produce a different figure
for the processing of the permit. If so, an adjustment (most |
likely upward) will have to be made in the permit fee. At the
time of this writing, however, the $350.00 figure still repre-
sents the best estimate of the actual cost of processing the |
application and administering the requlations proposed under the
ordinance.
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Article V. Issuance or Denial of a Permit. Assuming the
submitted application coniorms to the requirements of the ordi-
nance, the Director of Finance and Administration must within
twenty (20) days issue a permit to the applicant. Although there
are several grounds on which an application for a permit will be
denied -~ the failure to supply all of the required information,
for example, or the giving of information that is knowingly
false, fraudulent or untruthful -- the most important of these
reasons focuses on certain distance requirements that must be met |
in the 1location of sexually oriented commercial enterprises.
(Again, exempted from these locational restrictions are aduylt
movie theaters, adult bookstores, businesses selling alcoholic
beverages, and massage parlors.) Specifically, the ordinance
would require that all subject businesses be located not Jless

\\Jthan 750 feet from a church or school (both terms being defined
in the ordinance) and not less than 1,000 feet from each other.
(In the event two such businesses are closer to each other than
1,000 feet, then Article VI, Section B provides that a permit
shall be issued to the applicant "having the longer period of
enterprise ownership at the_same location for which a permit is
sought.”) .o

A third distance requirement set out in Article V has bheen * |
characterized as the "residential concentration”™ test. A circle |
with a 1,000 foot radius is drawn around the location of the |
proposed business. If within the circle thereby determined |
seventy-five percent (75%) or more of the tracts are residential
(that is, 1if seventy-five percent (75%) or more of the tracts
were coded as residential, in the city's Metrocom computer), then
the business could not locate there. Converselv, however, should
land use in the area become more commercial, such that the
percentage dropped below seventy-five percent (75%), the business
might under a new permit application be granted the right to
operate at the formerly unacceptable location. -

These distance requirements are good examples of the Commit-—
tee's efforts to analyze the information preserved during the
public hearings, to distill from that informaticn the real nature
of the problems to be addressed and to then develop solutions
logically and consistently related to the actual problems. For
example, while many who testified acknowledged the right of such
businesses to exist, and while many of these same witnesses
expressed solicitude for the rights of those who might want to .
avail themselves of the goods or services offered by such busi=-
nesses, the same witnesses also expressed strong concern about
balancing these considerations against the effects such busi-j
nesses might have on children and the fabric of the family unit, !
as well as property values and the quality of urban life. - Id
reviewing the testimony, the Committee concluded that this
concern was Jjustified -- particularly in light of some of the

MILWAUKEE-Wi—AE-REGS 000914




' Sexually Oriented Busihesses
Page 26 - .

expert teétimony offered -- and hence f:rrzated the 750 foot rule
r\ with respect to churches ard schools which were viewed as centers
for family oriented activities.

A second set of problems, brought oujﬂin the hearings is the
detrimental effect that the clustering Jof such businesses carn
have on a surrounding area. Testimony from the Chief of Police,
as well as information supplied by residents of areas where
concentrations of such businesses are unusually high, repeated
the point that the clustering oI such businesses exacerbate the

\problems they create by developing an atmosphere in which a
*secondary market® of illicit activities -~ both sexual and
otherwise -- are encouraged. .Although most witnesses agreed that
the location of such businesses could not be restricted in such a
way as to effectively eliminate them altocgether, most witnesses
== including the Chief of Police =-- stated that in their view a
*separation® or "nonclustering® provision would alleviate some of
the problems normally associated with the operation of such
businesses. In reviewing this testimony, and in considering the
experience of cities such as Detrpit, the Committee concurred
with the judgment of the witnesses and therefore included a
requirement regarding spacing of the businesses from each other.

A third set of probleas identified during the hearings was
the difficulties created when these businesses locate in areas
that are\primarily residential in character.} These problems are
aggravated 1n Houston because of the lack of zoning laws; in the
absence of any ordinance, only deed-restricted developments are
allowed some measure of protection and even that degree of
protection stops at the border of the deed restricted area. Most
witnesses who testified on this point before "the Committee
N acknowledged that there was little likelihocod that zoning would
. be imposed in Houston. At the same time, however, many of these
i \_same witnesses indicated their belief that reliance on deec

restrictions as the sole method of protection was woefully
k inadequate, particularly since so many of the areas most severely

affected by the problem of sexually oriented businesses were ones
in which deed restrictions had irrevocably 1lapsed, or in whict
such restrictions had never existed at all. -

- In reviewing the testimony on this point, the Committee
concluded that there were sound policy reasons for the city tc
provide greater protection for areas of high residential concen-
tration from the adverse consequences cf too many sexualljy
oriented businesses. Concern for children and family-relatec
activities already cited above with respect to the distance

,' requirement from church and schools was likewise a factor here.
Concern was als