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Dear Mr. Daun:

We are writing in response to your October 29, 2009 email message forwarding Moderne
Default Scenarios in the form attached to this letter for our review and analysis. These
Default Scenarios relate to the proposed Mezzanine and Completion loans to the
Modeme Project (“Project”) currently pending before the Common Council under
Common Council Resolution File No. 090687.

As a preface to our comments and analysis, we should note that we have not had an
opportunity to meet with counsel for Milwaukee Moderne, LLC (“Developer”) to prepare
actual documentation for the proposed Mezzanine and Completion loans for the Project.
This is customarily the case prior to Common Council approval of a term sheet.
Accordingly, the comments and analysis which we will be able to provide will address
the manner in which such issues are customarily resolved in documentation which this
office has prepared for various prior loan transactions. In addition, we should note that
the Milwaukee Economic Development Corporation (“MEDC”) will be servicing these
loans on behalf of the Redevelopment Authority and that we anticipate working together
with counsel retained by MEDC in the negotiation and finalization of transaction
documents for the Project.

Our commentary and analysis with respect to your scenarios will be in reference to our
expectations for the Project as summarized in the term sheet currently contained in the
Common Council file, which is also attached to this letter. It is also our understanding
that the principals of Developer have agreed to provide pledges of additional real
property with a current assessed value of approximately $3,350,000 as security for the
personal guarantees referenced in the term sheet and that the Department of City
Development will be submitting an amended term sheet to reflect that change.
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That commentary and analysis is as follows:
Scenario #1:
There is a Developer default on the Senior Loan.
1A consecutive Loan non-payments
1B technical Loan default (required debt coverage ratio, etc.)

The analysis for your Scenarios 1A and 1B is the same inasmuch as we do not anticipate
that there will be a distinction in the Senior Loan documentation between a payment and
a technical default. We will include language in the loan agreements for the Mezzanine
and Completion loans making an event of default on the Senior Loan an event of default
on those loans as well.

Initially, with respect to notice, we anticipate that our documentation will require
Developer to provide formal notice to the Redevelopment Authority of events of default
under the Senior Loan. While we may request that the lender under the Senior Loan also
provide notice to the Redevelopment Authority of such events, we cannot assure that it
will agree to such a request.

The Senior Loan is to be secured by the apartment portion of the Project and the
Mezzanine and Completion loans proposed to be originated by the Redevelopment
Authority will be separately secured by 14 condominium units. Those condominium
units will not be pledged as security for the Senior Loan and will be subject to a first
mortgage in favor of the Redevelopment Authority. We anticipate no restrictions on the
ability of the Redevelopment Authority to foreclose in the event of a default under its
documentation caused by an event of default on the Senior Loan and would not concede a
request for such a restriction on the part of the lender. Accordingly, there will not be a
limitation on the Redevelopment Authority’s right to foreclose under Scenario No. 1.

Scenario #2:
Project completion and a Certificate of Occupancy is not secured by June 1, 2012.

The term sheet anticipates a customary development agreement between the Developer,
the City and the Redevelopment Authority. It also requires commencement of the Project
by June 1, 2010 and completion within 24 months of commencement. The development
agreement will reference this schedule and will make failure to complete the Project as
required an event of default. Just as a default under the Senior Loan documentation will
be referenced as a default in the loan agreements for the Mezzanine and Completion
loans, a default under the development agreement will likewise constitute an event of
default. Failure to secure a Certificate of Occupancy as required will thus constitute an
event of default and will entitle the Redevelopment Authority to proceed with a
foreclosure action.
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We note that we anticipate the inclusion of customary language in the development
agreement which will allow later completion of certain Project elements, such as
landscaping, and also that we anticipate that the interiors of individual condominium
units will not be completed prior to issuance of a Certificate of Occupancy for the Project
but rather upon initial sale of those units.

Scenario #3:
There is a Developer default on either the Completion or Mezzanine Loan

3A the City of Milwaukee has not received full loan repayment on Completion
and Mezzanine Loans after 48 months following the initial disbursement of City
Loan funds.

3B consecutive Completion or Mezzanine Loan non-payments assuming available
funds

3C technical Completion or Mezzanine Loan default (required debt coverage
ratio, etc.).

Scenario #3 also addresses both payment and technical defaults and again the analysis
under all three scenarios is the same. A default under the Completion or Mezzanine loan
agreement will allow the Redevelopment Authority to proceed with a foreclosure action.
Neither the senior lender nor HUD will have the ability to impair the Redevelopment’s
ability to unilaterally initiate such a foreclosure action. As set forth in the analysis for
your Scenario #4 and as a general matter, federal and state courts do have the power to
limit the Redevelopment Authority’s ability to proceed with foreclosure through issuance
of injunctive relief or otherwise.

Scenario #4
The Developer files for or is party to a Chapter 7 or Chapter 11 bankruptcy during or
Jfollowing Project completion.

In the event that the Developer were to file for bankruptcy, while such a filing would
certainly constitute a default under the Mezzanine and Completion loan agreements, the
bankruptcy court will have the power to enjoin the Redevelopment Authority’s ability to
proceed with a foreclosure action.

Scenario #5
Legal action is taken by third parties (examples: general contractor, prospective owners
with deposits in Developer’s possession) against the Developer

4A Prior to Project completion and issuance of a Certificate of Occupancy
4B Following Project completion and issuance of a Certificate of Occupancy.
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We anticipate that the Redevelopment Authority loan documentation will include
collateral assignments of construction and other contracts as well as various rights and
obligations of the Developer to the Redevelopment Authority. While the potential for
legal action by third parties against the Developer is virtually limitless, we would not
expect such legal disputes to limit the ability of the Redevelopment Authority to initiate a
foreclosure action on the condominium units located within the Project. It may be that in
some instances an action involving something such as a contractor’s lien may require
payments to be made to third parties but the Redevelopment Authority would continue to
have a first mortgage applicable to the condominium units which provide the security for
the Mezzanine and Completion loans.

Based upon discussions which we have had in meetings since the Zoning Neighborhoods
& Development Committee meeting we trust that your concerns with respect to default
issues have been addressed by those meetings and this letter. We will be present at the
special meeting of the Zoning Neighborhoods & Development Committee on November
3, 2009 to address any additional questions which your office or members of the
Committee may raise.

Ve yours,
/L GRANT F. LANGLEY
City Attorney

THOMAS O. GARTNER
Assistant City Attorney
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