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Section 7a, act Feb. 27, 1529, ch. 354, §1, 45 Stat. 1341;
Ex. Ord. No. 6166, §1, eff. June 10, 1933, as amended by
Ex. Ord. No. 6623, eff. Max. 1, 1934, related Lo consolida-
tion and coordination of government purchases,

Section Th, act Feh. 27, 1929, ch. 354, §2, 45 Stat. 1342;
Ex. Ord. No. 6166, §1, June 10, 1933, as amended by Ex,
Ord. Ne. 6623, Mar. 1, 1934, provided for requisition of
supplies and reimbursement.

Sectlon Ye, act Feb. 27, 1929, ch. 354, §3, 45 Stat. 1342;
Ex. Ord. No. 6166, §1, eff. Jane 10, 1833, as amended by
Ex. Ord. No. 6623, eff. Mar. 1, 1934, provided for a general
supply fund and reports and audits.

Section Te-1, act May 14, 1935, ch, 110, 19 Stat. 234; Ex.
Ord. No. 6166, §1, eff. June 10, 1833, as amended by Ex.
Ord, No. 6623, eff. Mar. 1, 1934, related to expenditures
incidental to operation of government fuel yards.

Section 74, act Feb. 27, 1929, ch. 354, §4, 46 Stat. 1343,
related to Secretary of Treasury’s authority to pre-
scribe regulations.

EFFECTIVE DATE OF REPEAL

Repeal effective July 1, 1949, see seclion 605 of act
June 30, 1949

§8. Opening bids

Whenever proposais for supplies have been so-
licited, the parties responding to such solicita-
tion shalt be duly notified of the time and place
of opening the bids, and be permitted to be
present either in person or by atiorney. and a
record of each bid shall then and there he made.

(R.5. §3710.}
CODIFICATION

R.S. §371¢ derived from Res. Jan. 31, 1868, No. 8, 15
Stat. 246.

EXEMPTION OF FUNCTIONS

Fuanctions authorized by Foreign Assistance Act of
1961, as amended, as exempt, see Ex. Ord. No. 11223, eff.
May 12, 1865, 30 F.R. 6633, set out as a note under sec-
Lion 2393 of Title 22, Foreign Relabions and Intercourse.

§9. Repealed. Feb. 19, 1948, ch. 65, § 11(a), 62 Stat.
25

Section, R.S. §3717, related to separate proposals for
works or material or labor. See sections 2303 to 2305 of
Title 10, Armed Forces.

EFFECTIVE DATE OF REPEAL

Repeal effective 90 days after Feb, 19, 1848, see section
12 of act Feb. 19, 1948,

§10. Omitted
CODIFICATION

Section, act Mar. 3, 1875, ch. 133, §2, 18 Stat. 455, re-
lated to preferential treatment of American material
in conbracts for public improvements, was superseded.
See sections l0a to 10d of this title.

$10a. American materials required for public use

Notwithstanding any other provision of law,
and unless the head of the department or inde-
pendent establishment concerned shall deter-
mine it te be inconsistent with the public inter-
est, or the cost to be unreasonable, only such
unmanufactured articles, materials, and sup-
plies as have been mined or produced in the
United Siates, and only such manufactured arti-
cles, materials, and suppiies as have been manu-
factured in the United States substantially all
from articles, materials, or supplies mined, pro-
duced, or manufactured, as the case may be, in
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the United States, shall be acquired for public
use. This section shall not apply with respect to
articles, materials, or supplies for use outside
{he United Ssates, or if articles, materials, or
supplies of the class or kind to be used or the ar-
ticles, materials, or supplies from which they
are manufactured are not mined, produced, or
manufactured, as the case may be, in the United
States in sufficient and reasonably available
commercial guantities and of a satisfactory
quality. This section shall not appiy to manu-
factured articles, materials, or suppiies procured
under any contract the award value of which is
less than or equal to the micro-purchase thresh-
old ander section 428 of this title.

(Mar. 3, 1933, ch. 212, title IIT, §2, 47 Stat. 1520;
Pub. L. 100-418, title VIIL, §7005(b), Aug. 23, 1988,
102 Stat. 1553; Pub. L. 103-355, title IV, §4301(h),
Oct. 13, 1994, 108 Stat. 3347.)

AMENDMENTS

1894—Pub. L. 103-355 inserted at end *This section
shall not appiy to manufactured articies, materials, or
supplies procured under any contract the award value
of which is less than or equal Lo the micro-purchase
threshold under section 428 of this title."”

1688—Pub. L. 100-418, §§7004, 7005(h}, semporavily sul-
stituted “Federal agency' for “department or inde-
pendent establishment”. See Effective and Termination
Dates of 1888 Amendment note bHelow.

EFFECTIVE DATE OF 1994 AMENDMENT

Sectlon 4301(c) of Pub, L. 103-355 provided that: “Not-
withstanding any cther provision of law--

(1) section 32 of the Office of Federal Procurement
Policy Act [41 U.S.C. 428], as added by subsection (a);
and

''(2) the amendment made by subsection (b) {amend-
inz $his section};

shiail take effect on the date of the enactment of this
Act [Oct. 13, 1984) and skall be implemented in $he Fed-
eral Acquisition Regulation not later than 60 days afser
such date of enactment.”

HEFFECTIVE AND TERMINATION DATES oF 1988
AMENDMENT

Section T004 of titie VII of Pub. L. 100-418 provided
that: “The amendments made by this title [see Short
Title of 1988 Amendment note kelow] shall cease to be
effective on April 30, 1996, urless the Congress, alter re-
viewing the report required by section 305(k) of the
Trade Agreemenls Ach of 1979 [former 1% U.S.C. 26156(k)],
and other relevant information, extends such date.
After such date, the President may modify or termi-
nate any or all actions taken pursuant to such amend-
ments.”

Section TOI5(L) of title VII of Pub. L. 100-418 provided
that: “The amendments made by this section {amend-
ing sections 10a, 10b, 10c, and 104 of this title and sec-
tion 2511 of Title 19, Customs Duties] shall take effect
upon enactment [Aug. 23, 1968]."

SHORT TITLE OF 1968 AMENDMENT

Section 7001 of title VII of Pub. L. 100418 provided
that: “This title [enacting section 10b-1 of this itle,
amending this section, sections 10b, 19¢, and 10d of this
title, and sections 2511 and 2515 of Tille 19, Customs Du-
ties, enacting provisions set out as notes under section
10a of this title, and amending provisions set out as
notes under section 10c of this title] may be cited as
the ‘Buy American Act of 1988"."

SHORT TITLE

Beclion 7. formerly section 5, of title III of act Mar.
3, 1933, as added by Pub, L. 103-353, title X, §10005(04),
QOct. 13, 1994, 108 Stat. 3409, and renumbered and amend-
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ed by Pub. L. 104-106, div. D, titie XTLIIIL, §4321(a)(11).
Feh. 10, 1595, 110 Stat. 671, provided thatb: **This title
{enacting this sectlon, sections 10b and 10¢ of this title,
and provisions sei out as notes under secltion 10c of this
Litle] may be cited as the "Buy American Act'."

IMPLEMENTATION OF BUY AMERICAN ACT WITH RESPECT
T0 CERTAIN WATER RESOURCE PROJECTS

Pub. L. 100-37i, title V, §508, July 19, 1988, 102 Stat.
875, provided thab:

“(a) GENERAL RULE.—For purposes of title III of the
Ach of March 3, 1933 (47 Stat. 1520; 41 U.8.C. 10a-19¢) [41
U.8.C. 10a, 10b, 10b-1, 19¢], commonly known as the Buy
American Act, a cofferdam or any other temporary
structure to he construcled by the Secretary of the
Army, acting through the Chief of Engineers, shall be
treabed in the same manner as a permanent dam con-
structed by the Secretary of the Army.

*(h) APPLICABILITY.-~Subsection (a) shall cniy apply
to contracts entered into after the date of the enact-
ment of this Act {July 19, 1488).”"

EXEMPTION OF FUNCTIONS

Functions anbhorized by Poreign Assistance Act of
1981, as amended, as exempt, see Ex. Ord. No, 11223, eifl.
May 12, 1865, 30 F.R. 6635, set cut as a note under sec-
tion 2393 of Titie 22, Poreign Relations and Intercourse.

APPLICABILITY OF BUY AMERICAN ACT WiTH RESPECT T0
EURCPEAN COMMUNITY

TFor applicability of Buy Amserican Act to procure-

ments covered by agreement with the European Com-

munity on government procurement, see BEx. Ord. No.

12849, May 25, 1893, 58 F.R. 30931, set out as a note under
seciion 2511 of Title 19, Customs Duties.

§10b. Contracts for public works; specification
for use of American materials; blacklisting
contractors violating requirements

(ay Bvery contract for the construction, alser-
ation, or repair of any public building or public
work in the United Siates growing out of an ap-
propriation heretofore made or hereafter to be
made shall contain a provision that in the per-
formance of the work the contractor, sub-
contractors, material men, or suppliers, shall
use only such unmanufactured articles, mate-
rials, and supplies as have been mined or pro-
duced in the United States, and only such manu-
factured articles, materials, and supplies as
have been manufaciured in the United States
substantially all from articles, materials, or
supplies mined, produced, or manufactured, as
the case may be, in the United States except as
provided in section 10a of this title: Provided,
however, That if the head of the department or
independent establishiment making the contract
shall find that in respect to some particular ar-
ticles, materials, or supplies it is impracticable
to make such requirement or that it would un-
reasonably increase the cost, an exception shall
he noted in the specifications as to that particu-
lar article, material, or supply, and a public
record made of the findings which justified the
exception.

(k) If the head of a department, bureau, agen-
¢y, or independent establishment which has
made any contract containing the provision re-
quired by subsection (a) of this seetion finds
that in the performance of such contract there
has been a failure to comply with such provi-
sions, he shall make public his findings, includ-
ing therein the name of the contractor obligated
under such contract, and no other consract for
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the consiruction, alteration, or repair of any
public building or public work in the United
States or elsewhere shall be awarded to such
contractor, subcontractors, tnaterial men, or
suppliers with which such contractor is associ-
ated or affiliated, within a period of three years
after such findings is made public.

(Mar. 3, 1933, ch. 212, title IIL, §3, 47 Stat. 1520;
Pub. L. 100-418, title VII, §7005(c), Aug. 23, 1988,
102 Stat. 1553.)

AMENDMENTS

1988—=Subsec. {a). Puh. L. 100-118, §§7004, 7005(c)1),
which directed that this section he temporavily amend-
ed by substituting “‘Federal agency™ for “‘department
or independent establishment”, was executed to subsec,
(a) as the probable intent of Congress, See Termination
Date of 1988 Amendment note below.

Subsec. (). Pul., L. 100-418, §$7004, 7T005(c)(2), tempo-
rarily substituted “Federal agency" for ‘‘department,
hureau, agency, or independent establishrment™, See
Termination Date of 1988 Amendmeni note helow,

TERMINATION DATE OF 1988 AMENDMENT

Amendrment by Puh. L. 100418 to cease to he effective
on Apr. 30, 1996, unless Clongress, after reviewing report
required by former section 2515(k) of Title 19, Customs
Duties, extends such date, see section 7004 of Pub. 1.
100-418, set out as an Effective and Termination Dates
of 1888 Amendment note under section 10a of this title.

PROHIBITION ON Usk oF FUNDS FoR CONSTRUCTION CON-
TRACTS WITH CONTRACTORS OF FOREIGN COUNTRIES
WHicH DENY UNITED STATES CONTRACTORS FAIR Op-
PORTUNITIES IN CONSTRUCTION PROJECTS OF THAT
COUNTRY'S GOVERNMENT

Provisions prohibiting the oblipatior or expenditure
of funds to enter into any contract for construction, al-
teration, or repair of any public buiiding or public work
in the United States or any territory or possession of
the United States with any contractor or subcontractor
of a foreign country, or any supplier of products of a
foreign countyy, during any period in which such for-
eign country denies falr and equitable market opportu-
nities for products and services of the United States in
procurement or bidding for construction projects thab
cost more than $500,000 and are funded in whole or in
part by the government of such foreign country or by
an enbity controlled directly or indirectly by such for-
eign country were contained in the following appro-
priation acts:

Pab. L. 101-516, title HT, §340, Nov. &, 1990, 104 Stat.
2187.

Pub. L. 101-514, title V, §511, Nov. 5, 1980, 104 Stat.
2098,

Pub. L. i00-202, §109, Dec. 22, 1987, 101 Stal. 1329-434;
Pub. 1. 105-362, title XLV, §401(d), Nov. 10, 1508, 112
Stat. 3264,

$§10b~1. Omitted

CODIFICATION

Section, act Mar. 3, 1933, ch. 212, title III, §4, as added
Aug. 23, 1688. Pub. L. 100-418, title VI, §7002(2), 102 Stat.
1545; amended Oct. 13, 1994, Pub. L. 103-355, title VII,
§T7206(a), 108 Stat. 3382, which related to prohibition on
procurement coniracts, was omitted in view of section
7004 of Pub. L. 100-418 which provided that the amend-
ment by Pub, 1., 100-118 enacting this seclion ceased to
be effective on Apr. 30, 1996, See section 7004 of Pul. L.
100-418, set out as an Effective and Termination Dates
of 1588 Amendment note under section 10a of this title.

Another prior section 4 of act Mar. 3, 1933, was tempo-
rarily renumbered section 5 and is set out as a note
under section 10c¢ of this sitle.
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§ 10b-2. Limitation on authority to waive Buy
American Act requirement

(a) Buy American Act waiver rescissions

(1) If the Secretary of Defense, after consulta-
tion with the United States Trade Representa-
tive, determines that a foreign country which is
party to an agreement described in paragraph (2)
has violated the terms of the agreement by gdis-
criminating against certain types of products
produced in the United States that are covered
by the agreement, the Secretary of Defense shall
rescind the Secretary's blanket waiver of the
Buy American Act with respect to such types of
products praduced in that foreign country.

(2) An agreement referred t¢ in paragraph (1)
is any reciprocal defense procurement memoran-
dum of understanding between the United States
and a foreign country pursuvant to which the
Secretary of Defense has prospectively waived
the Buy American Act for certain products in
that country.

(b) Pefinition

For purposes of this section, the term “Buy
American Act” means title TII of the Act enti-
tled “An Act making appropriations for the
Treasury and Post Office Departments for the
fiscal year ending June 30, 1934, and for other
purposes”, approved March 3, 1833 (41 U.8.C, 10a
et seq.).

(Pub. L. 103-160, div. A, title VIII, §849(c), (d),
Nov. 30, 1993, 107 Stat. 1725.)

REFERENCES IN TEXT

The Buy American Act, referred to in &ext, is title Il
of act Mar, 3, 1933, ch. 212, 47 Stat. 1520, as amended,
which enaclted sections 10a, 10b. and 10c of this titie,
and enacted provisions set out as notes under section
1#c of this title. For comblete ciassification of this Act
to the Code, see Short Title note set cut under section
10a of this title and Tables.

CODIFICATION

Subsecs. (a) and (b) were in the original subsecs. (¢)
and {d}, respectively, and were editorially redesignated
for purposes of codification.

Pub. L. 103-160, §849(c), (d), which comprises this sec-
tion, was formerly set out as a note under this section.

SIMILAR PROVISIONS

Provisions similar to those in this section and sec-
tion 10b-3 of this title were contained in the following
acts:

Pub. L, 103-283, div. A, title VIII, §8027, Sept. 29, 2006,
120 Stat. 1279,

Fuh. L. 109-148, div. A, title VIII, §8030, Dec. 30, 2005,
119 Stat, 2705,

Pub. I. 108-287, title VIII, §8032, Aug. 5, 2004, 118 Stat,
977,

Tub. L. 108-87, title VIIT, §8033, Sept. 30, 2003, 117 Stat.
1079,

Pub, L. 107-248, title VIIT, §8033, Oct. 23, 2002, 116 Stat.
1544,

Pub., L. 107-117, div. A, title VII1, §8036, Jan. 10, 2002,
115 Stat. 2255.

Pub. L. 106-259, sitle VIII, §8036, Ang. 8, 2000, 114 Stat.
6B2.

Pub. L. 106-79, Litle VIIT, §5038, Ocl. 25, 1999, 113 Stat.
1239.

Pub. L. 105-262, titie VIIK, §8038, Oct. 17, 1998, 112 Stat.
2305.

Pubn. L. 105-36, title VEEI, §8040, Ock. 8, 1897, 112 Stat.
1229.

Pab. L. 104-203, div. A, titie T, §101(h) [title VIIT,
§8042], Sept., 30, 1996, 110 Stat. 3009-71, 3000-97,
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Pub, L. 104-81, titie VIII, §8051, Dec. 1, 1995, 10§ Stat.
G

62.

Pub. L. 103-335, title VIEIL, §8058, Sept. 30,
Stat, 2631,

Pub. L. 103-139, title VII, §3069, Nov, 11, 1983, 107
Stat. 1465,

Pub, I, 102-398, title IX, §9056, Oct. 6, 1992, 106 Stat.
1824, as amended by Pub. L. 103-353, title VII, §7206(1),
Qct, 13, 1994, 108 Stat, 3382,

Pub. L. 102-190, div, A, title VIII, §833, Dec. 5, 1991, 105
Stat, 1447,

Pab. L. 102-172, title VIII, §8123, Nov. 26, 1801, 105
Stat. 1205,

Pub. L. 103189, div. A, titie VI, §823, Nov. 29, 1989,
103 Stat, 1604,

§10b-3. Annual report relating to Buy American
Act

The Secretary of Defense shall submit so Con-
gress, not later than 60 days after the end of
each fiscal year, a report on the amount of pur-
chases by the Department of Defense from for-
eign entities in that {fiscal year. Such report
shall separately indicate the dollar value of
items for which the Buy American Act (41 U.8.C.
10a et seq.) was waived pursuant to any of the
following:

(1) Any reciprocal defense procurement
memorandom of understanding described in
section 10b-2(aX2) of this title,

(2) The Trade Agreements Act of 1979 (19
U.S5.C. 2501 ef seq.)

(3) Any international agreement to which
the Tnited States is a party.

(Pub. L. 104-201, div. A, title VIII, §827, Sept. 23,
1696, 110 Stat. 2611; Pub. L. 105-85, div. A, title
VIII, §846, Nov, 18, 1997, 111 Stat. 1845; Pub. L.
105-261, div. A, title VIII, §812, Oct. 17, 1998, 112
Stat. 2086.)

1994, 108

REFERENCES IN TEXT

The Bay American Act, referred to in texd, is title I
of act Mar, 3, 1933, ch. 213, 47 Stab. 1520, as amended,
which enacted sections 10a, 10b, and 10¢ of this title,
and enacted provisions set out as notes under section
10c of this title. For complele classification of this Act
to the Code, see Short Title note set out under section
10a of this title and Tahles.

The Trade Agreements Act of 1979, referred to in par.
(2}, is Pul. L. 96-38, July 26, 1§79, 93 Stat. 144, For com-
plete c¢lassificadion of this Act %0 the Code, see Ref-
erences in Texi note set out under section 250% of Title
19, Customs Dulies, and Tables.

AMENDMENTS

1896—Puty, L. 105-261 substituted *G0 days" for <80
days" in introductory provisions,

1997—Pub. L. 105-85 substituted 90 days' for "*120
days” In introductory provisions.

SIMILAR PROVISIONS
Provisions similar to those in this section were con-

tained in the acts lsted in $he Similar Provisions note
set out under seclion 10b-2 of this title.

§10c. Definition of terms used in sections 10a,
10b, and 10c

When used in sections 10a, 10h, and 10c of this
sitle—

(a)y The term “United States”, when used in a
geographical sense, includes the United States
and any place subject to the jurisdicticn there-
of;

(b) The terms *‘public use'’, *‘public building™,
and “public work™ shall mean use hy, public



§10d

building of, and public work of, the United
States, the District of Columbia, Puerto Rice,
American Samoa, the Canal Zone, and the Vir-
gin Islands.

(Mar. 3, 1933, ch. 212, title IIT, §1, 47 Stat. 1520;
Proc, No. 2895, eif. July 4, 1846, 11 F.R. 7517, 60
Stat. 1352; Pub. L. 86-70, §43, June 25, 1959, 73
Stat. 151; Pub. L. 86-624, §28, July 12, 1960, 74
Stat. 419; Pub. L. 100-418, title VII, §7005(a), Aug.
23, 1988, 102 Stat. 1552.)

REFERENCES IN TEXT

For definition of Canat Zone, referred to in subsec.
(h), see section 8602(b) of Title 22, Foreign Relations
and Intercourse,

CODIFICATION

Words “the Philippine Islands” in subsec, (3} of this
secfion were deleted as obsolete in view of recognition
of independence of the Philippines by Proc. No. 2695,
which was issued pursuanl to section 1394 of Titde 23,
Foreign Relations and Intercourse, and ls set out as a
note ander section 1394,

AMENDMENTS

1988—Subsec. {¢). Pub. L. 100-418, §§7004, 7005{a), tem-
porarily added subsec. (¢) which read as foilows: “The
term ‘Federal agency' has the meaning giver such Lerm
by section 472 of title 40, which includes the Depart-
ments of the Army, Navy, and Air Force.” See Termi-
nation Date of 1988 Amendment note below.

1960---Subsec. (). Pub. L. 86-624 struck out Hawaii.

1959—Subsec, (b). Pub. L. 86-7 struck oub Alaska.,

TERMINATION DATE OF 1288 AMENDMENT

Amendment by Pub. L. 100-418 to cease to be effective
on Apr. 30, 1996, uniess Congress, alter reviewing report
required by former section 2615(1) of Title 1%, Customs
Duties, extends such date, see section 7004 of Pub. L.
100418, set out as an Effective and Termination Dates
of 1088 Amendment note under section 10a of this title.

EFFECTIVE DDATE

Section 4 of title 11 of act Mar. 3, 1933, as tempo-
rarily rvenumbered §5 by Pubk. L. 100-418, title VII,
§7002(1), Aug. 23, 1986, 102 Stab. 1545, provided: “'This
title [enacting this section and sections 10a and 16b of
this bitle] shall take effect on the date of its enactment
{Mar. 3, 1933], but shall not. apply to any contract en-
tered into prior to such effective date.””

SBEPARABILITY

Secsion 5 of title IIT of act Mar. 3, 1933, as tempo-
rarily renumbered §6 by Pub. L. 100-418, title VII,
§7002(1), Aug. 23, 1988, 102 Stat. 1545, provided: "If any
provisioa of this Aot [see Tables for classification], or
the application thereof to any person or circumstances,
is held invalid, she remainder of the Act, and the appii-
cation thereof Lo other persons or circumstances, shall
not e affected thereby.”

§10d. Clarification of Congressional intent re-
garding sections 10a and 10b{(a)

In order to clarify the original intent of Con-
gress, hereafter, section 10a of this title and that
part of section 10b(a} of this title preceding the
words “‘Provided, however,”' shall be regarded as
requiring the purchase, for public use within the
United States, of articles, materials, or supplies
manufactured in the United States in sufficient
and reasonably available commercial quantities
and of a satisfactory quality, unless the head of
the department or independent establighment
concerned shall determine their purchase to be
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inconsistent with the public interest or their
cost to be unreascnable.

(Oct. 29, 1949, ch. 787, title VI, §633, 63 Stat. 1024;
Pub, L. 100-418, titie VII, §7005(d), Aug. 23, 1988,
102 Btat. 15563.)

AMENDMENTS

1988-—Pub. L. 100-418, §§7004, T005(d), termporarily suh-
stituted “‘Federsl agency'’ for “department or inde-
pendent establishment™. See Termination Date of 1988
Amendment note below,

TERMINATION DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-118 to cease to he effective
on Apr. 30. 1898, unless Congress, after reviewing report
required by former section 2515(k) of Title 19, Customs
Thuties, extends such date, see section 7004 of Pab. L.
100-418, set oul as an Effective and Termination Dates
of 1988 Amendment note under section 10a of this title.

EX. OrD. NO. 10582, UNIFORM PROCEDURES FOR
DETERMINATIONS

Ex. Ord. No. 10582, Dec. 17, 1954, 19 F.R. 8723, as
amended by Bx. Ord. No. 11051, Sept. 27, 1962, 27 F.R.
9683; Ex. Ord. No. 12148, July 20, 1979, 41 F.R. 43230, Ex,
Ord, Mo, 12608, Sept. §, 1987, 52 F.R. 34617, provided:

SgeTioN L As used in this order, (a) the fterm “mate-
rials” inclndes articles and supplies, (b) the term *“‘ex-
ecubive agency” inchudes execuative department, inde-
pendent establishment, and other instrumentality of
the execubive branch of the Government, and (¢} the
ferm “hid or offered price of materials of foreign ori-
gin” means sthe hid or offered price of such materialg
delivered at the place specified in the igvitation to bid
ineluding applicable duty and all costs incurred after
arrival in the United States.

SEC. 2. (a) For the purposes of bthis order materials
shall be considered to be of foreign origin if the cost of
the foreign products used in such malerials constitutes
[ifty per centnm or more of the cost of all the products
used in such materiais.

() For the purposes of the said act of Mareh 3, 1933
[see Tables for classification], and the other laws re-
ferred to in the first pavagraph of the preamble of this
order, thie hid or offerved price of materials of domesbic
origin shall be deemed t0 he unreasonabie, or the pur-
chase of such makerials shall be deemed Lo e inconsist-
ent with the public interest, if the bid or offered price
thereol exceeds the sum of the bid or offered price of
like materials of foreign origin and a differential com-
puted as provided in subsection {c¢) of this section,

(¢) The executive agency concerned shall in each in-
stance determine the amount of the differential re-
ferred Lo in subsection (b) of this section on the hasis
of cne of the following-described formulas, subject to
the terms thereof:

(1) The sum determined by compubing six per centum
of the hid or offered price of materials of foreign origin.

(2) The sum determined by computing ten per centum
of the bid or offered price of malerials of foreign origin
exclusive of appiicable duty and all costs incurred afier
arrival in the United States: provided that when the
hid or offered price of materials of [oreign origin
amounts to less than 325,000, the sum shall be deter-
mined by computing ten per centum of such price ex-
clngive only of applicable duby.

SEC. 3. Nothing in this order shall affect the aathor-
ity or responsihility of an executive agency:

(a) To reject any bid or offer for reasens of the na-
tional interest not described or referred to in this
ordgenr; o

(b} To place a fair proportion of the total purchases
with small business concerns in accerdance with sec-
tion 302(b) of the Federal Property and Administrative
Services Act of 1949, as amended [11 U.8.C. 2532(b)]. sec-
tion 2(h) of the Armed Services Procurement Act of
1947, as amended {41 U.S.C. 151(»], and section 202 of
the Small Business Act of 1953 [15 U.S.C. 631}; or
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(2) To reject a hid or offer to farnish material of for-
eign origin in any situation in which the domestic sup-
plier offering the lowest price for furnishing the desired
materials undertakes to produce substantially all of
such materials in areas of substantial unemployment,
as determined by the Secretary of Labor in accordance
with such appropriate regulations as he may establish
and during such period as the President may determine
that if is in the national interest to provide to such
areas preference in the award of Government contracts:
Provided, that nothing in this section shall prevent the
rejection of a bic or oifered price which is excessive; or

(d) To reject any bid or offer for materials of foreign
origin if such rejection is necessary to prosect essential
national-security interests after receiving advice with
respech thereto from the President or from the Director
[now Administrator] of the Pederal Emergency Man-
agement Agency. In providing this advice the Director
[Administrator] shall e governed by the principle that
exceptlons under this section shall be made only upon
a clear showing Lhat $he payment of a greater differen-
tial than the procedures of this section generally pre-
saribe is justified by consideration of national security.

SEG. 4. The head of each execulive agency shall issue
such regulations as may be necessary to insure that
precurement practices under his jurisdiction conform
to the provisions of this order,

SEC. 5. This order shall apply only Lo coniracts en-
tered into after the date hereof. In any case in which
the head of an exscutive agency proposing £ purchase
domestic materials determines that a greater differen-
tiai than that provided in this order bebtween the cosb
of such materials of domestic origin and materials of
foreign origin Is not umreasonabie o1 that the purchase
of materials of domestic origin is not inconsistent with
the public interest, this order shall not apply. A wuit-
ten report of the facts of each case in which such a de-
termination is made shall be submitted to the Presi-
dent through the Director of the Office of Management
and Budges by the official making the determination
within 30 days thereafter.

§11. No contracts or purchases unless authorized
or under adequate appropriation; report to
the Congress

{a) No contract or purchase on behalf of the
United States shall be made, unless the same is
authorized by law or is under an appropriation
adequate to its fulfillment, except in the De-
partment of Defense and in the Department of
Homeland Security with respect to the Coast
Guard when it is not operating as a service in
the Navy, for clothing, subsistence, forage, fuel,
quarters, transportation, or medical and hos-
pital supplies, which, however, shall not exceed
the necessities of the current year.

{b) The Secretary of Defense and the Secretary
of Homeland Security with respect to the Coast
Guard when it is not operating as a service in
the Navy shall immediately advise the Congress
of the exercise of the authority granted in sub-
section (a) of this section, and shall report quar-
teriy on the estimated obligations incurred pur-
suant to the authority granted in subseciion (a)
of this section.

(R.S, §3732; June 12, 1806, ch. 3078, 34 Stat. 255;
Pub. L. 89-687, title VI, §612(e), Oct. 15, 1966, 80
Stat. 993; Pub. L. 98-557, §17(e), Oct. 30, 1984, 98
Stat. 2868; Pub. L. 104-106, div. D, title XLIII,
§4322(b)(4), Feb. 10, 1996, 110 Stat, 677; Pub. L.
109-241, title IX, §902(c), July 11, 2006, 120 Stat.
566.)

CODIFICATION

R.S. §3732 derived from act Mar. 2, 1861, ch. 84, §10, 12
Stat. 220,

TITLE 41--PUBLIC CONTRACTS

§11a

AMENDMEN'TS

2006—Pub. L. 109-241 substituted “of Homeland Secu-
rity" for ‘of Transportatien™ in subsecs. (a) and (b).

1956—S3ubsec. (a). Pub, L, 104-i06 struck out second
comma after “guarters’.

1984—>Subsec. (a). Pub. L. 98-557, §17(e)(1M4), sub-
stituted “except in the Department of Defense and in
the Department of Transportadion with respect to the
Coast Guard when it is not operating as a service in the
Navy" for “except in the War and Navy Departments™,

Pul, L. 98-557, §i7(e)1xB). substituied
¢, transportaticn, or medical and hospital supplies™ for
“or lransportation”, such change having been made hy
Aclt June 12, 1906, thereby requiring no further change
in text, See Repeals note below,

Subsec. (k). Puh. L. 88-557, §1%(e)2), inserted provi-
sions relating to the Secretary of Transportation with
respect to the Coasl Guard when it is not opevating as
a service in the Navy.

1966—Pub. L. 89-687 designated existing provisions as
subsec. (a) and added subsec (h).

1906—Act June 12, 1906, inserted “medical and hos-
pital supplies”,

EFFECTIVE DATE OF 1595 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 251 of this title.

REPEALS

The first proviso under the heading ‘‘MEDICAL DE-
PARTMENT™ in act June 12, 1906. ch. 3078, 34 Stat. 255,
cited as a credit to this section, was repealed by Pub.
L, 98-557, §17(e)(3), Oct. 30, 1584, 98 Siakb. 2868.

§11a. Contracts for fuel by Secretary of the Army
without regard to eurrent fiscal year

When, in the opinion of the Secretary of the
Army, it is in the interest of the United States
s0 to do, he is authorized o enter into contracts
and to incur obligations for fuel in sufficient
guantities to meet the reguirements for one
year without regard to the current fiscal year,
and payments for supplies delivered under such
contracts may be made from funds appropriated
for the fiscal year in which the contract is
made, or from funds appropriated or which may
be appropriated for such supplies for the ensuing
fiscal year.

(June 30, 1921, ch. 33, §1, 42 Stat. 78; July 26, 1947,
ch. 343, title II, §205(a), 61 Stat. 501.)

CODIFICATION

Section was [ormerly classified to section 668 of Title
31 prior to the general revision and enactment of Title
31, Money and Finance, by Pub. L. 97-258, §1, Sept. 13,
1982, 96 Stat. 877,

CHANGE OF NaME

Department of War designated Department of the
Army and title of Secretary of War changed fto Sec-
retary of the Army by section 205(a) of act July 26, 1647,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
25, 1847, was repealed by section 53 of act Aug. 10, 1956,
clhi, 1041, T0A Stak. 641. Secltion 1 of act Aug. 10, 1956, en-
acted “Title 10, Armed Forces” which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

TRANSFER OF FUNCTIONS

For transfer of certain procurement and related func-
tions and property, and functions relating to finance
and fiscal matters, insofar as they pertain to Air Force,
rom Secretary of the Army to Secretary of the Air
Force, see Secrelary of Defense Transfer Order Nos. 6,






