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Re: Common Council File No. 101472
A Substitute Ordinance Relating to the Change in Zoning from Detailed Planned
Development to Institutional, to Allow for University-related Uses, on Land
Located on the South Side of East Newport Avenue, West of North Maryland
Avenue, in the Third Aldermanic District

Dear Gentlemen:

The University of Wisconsin-Milwaukee (“UWM”) recently acquired the former
Columbia St. Mary’s Hospital complex, which is known as UWM'’s Northwest Quadrant.
UWM has applied for a change in zoning for the Northwest Quadrant from Detailed
Planned Development to Institutional in order to expressly provide for university-related
uses. The Northwest Quadrant is located on the south side of East Newport Avenue, west
of North Avenue, adjacent to the main UWM campus in the third aldermanic district.

During the Zoning Neighborhoods and Development Committee hearing relating to the
above-captioned file on May 17, 2011, we were asked to provide a legal opinion
addressing the extent to which the City of Milwaukee zoning code controls the use of the
Northwest Quadrant as well as the construction of new facilities and the renovation and
reconstruction of existing facilities on that site.

The current zoning for the Northwest Quadrant is Detailed Planned Development tailored
precisely to the former hospital and clinic uses undertaken by Columbia St. Mary’s. The
pending application for rezoning to Institutional is consistent with the present zoning for
the balance of the UWM campus, all of which is zoned Institutional.
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In an opinion directed to Alderman Michael S. D’Amato on November 3, 2005 we
addressed both a Cooperative Agreement between Columbia Hospital and a
neighborhood association which was executed contemporaneously with the approval of
the current Detailed Planned Development zoning and the overall zoning status of the
Columbia Hospital complex. A copy of that legal opinion is attached as Attachment “A.”

Our 2005 opinion focused primarily on potential uses of the hospital complex after
vacation by Columbia St. Mary’s and distinguished between the application of our zoning
code to uses undertaken in privately-owned facilities and facilities owned and operated
by the State of Wisconsin. In our 2005 opinion we discussed future uses of the Columbia
Hospital campus and concluded that:

« ... any change in use from the specific uses addressed by the general
and detailed planned development zoning for the campus would require
Common Council zoning approval, with one exception. A purchaser of
the campus could continue to operate a health care facility consistent with
the existing zoning, but a change to different private uses would require
amendments to the current planned development zoning. For example,
privately operated educational uses or dormitories can only be undertaken
with a change to the current zoning for the Columbia Hospital campus.
The one exception relates to uses undertaken by the State of Wisconsin, in
the event that the Columbia Hospital campus were to be purchased by the
State of Wisconsin and operated by the State as part of the University of
Wisconsin-Milwaukee campus, city zoning approvals would not be
required.”

Given the slightly different context of that opinion we did not address the application of
the City’s zoning code to the construction of new facilities or the renovation and
reconstruction of existing facilities on the Northwest Quadrant.

Section 13.48(13), Stats., addresses the construction of State of Wisconsin facilities and
indicates that:

“ .. . every building, structure or facility that is comstructed for the
benefit of or use of the state . . . shall be in compliance with all applicable
state laws, rules, codes and regulations but the construction is not subject
to the ordinances or regulations of the municipality in which the
construction takes place except zoning . . .” (emphasis added)
(Attachment “B” is a copy of Section 13.48(13), Stats.).
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The focus of Section 13.48(13) is upon the construction of new state buildings or
facilities and requires applicable municipal zoning regulations to be considered, however,
no reference is made to the ultimate use or changes in use of either existing or completed
State facilities. That focus is confirmed by language in the State of Wisconsin Building
Commission Policy and Procedures Manual on page 8 under Section IL.G. which
reiterates that construction of state facilities is not subject to municipal ordinances or
regulations other than zoning and land use related requirements (Attachment “C”).

Although we have not been able to identify any State of Wisconsin case law which is
precisely on point with respect to the issues to be addressed in this opinion, we have been
able to identify Wisconsin Attorney General opinions which address the manner in which
Section 13.48(13), Stats. should be construed. A June 30, 1993 opinion of the Attorney
General (81 Wis. Op. Atty. Gen. 56, 1993 WL 364341 (Wis. A.G.)) addressed the issue
of whether the construction of facilities to provide public access to navigable lakes and
streams by the Wisconsin Department of Natural Resources is subject to local zoning
requirements. While that opinion determined that such construction was not subject to
local zoning for unrelated reasons, it did discuss the history and construction of Section
13.48, Stats.

“To the extent that it confers power upon a municipality and removes
power from the state, the statute is in derogation of the common law and
is therefore subject to a strict construction. See Kranzush v. Badger State
Mut. Cas. Co., 103 Wis.2d 56, 307 N.W.2d 256 (1981). Statutes are not
to be extended so as to impose any duty beyond that imposed by the
common law unless the statute clearly and beyond any reasonable doubt
expresses such a purpose by language that is clear, unambiguous and
peremptory. Grube v. Moths, 56 Wis.2d 424, 437, 202 N.W.2d 261
(1972). This rule of strict construction has its strongest force when the
state would be included in a law to its detriment so as to restrain or
diminish any of the state’s sovereign rights or interests. Wis. Vet. Home
v. Div. Nurs. Forfeit. Appeals, 104 Wis.2d 106, 310 N.W.2d 646 (Ct.

App. 1981).

We have also identified an earlier opinion of the Attorney General dated October 19,
1978 (67 Wis. Op. Atty. Gen. 251, 1978 WL 34028 (Wis. A.G.) which addressed the
issue of whether the State is subject to local governmental zoning regulations when
remodeling a newly-acquired or leased facility. In that opinion, which also discussed the
manner in which Section 13.48(13), Stats., should be construed, the Attorney General
concluded that “. . . the word “construction,” employed in Section 13.48(13), is generic
and applies equally to new construction, remodeling, reconstruction, or the construction
of an addition.”
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The problem with that opinion is that because it is hypothetical in nature, it does not
provide sufficient detail to clarify what actions might constitute either “remodeling” or
“reconstruction.” Thus, it provides very little guidance as to the practical application of
the City’s zoning code to remodeling, reconstruction or additions on either the Northwest
quadrant or the larger UWM campus. At this time we express no opinion as to the review
of remodeling, reconstruction or addition projects undertaken by UWM for zoning
compliance because we do not have sufficient facts to express anything other than the
broad type of hypothetical opinion provided by the Attorney General.

We have checked with the Department of City Development with respect to their
procedures for new construction projects undertaken by UWM. According to the
Development Center, UWM buildings are exempt from the City’s normal Plan Review
process. They are subject to zoning and infrastructure requirements and thus while plans
are submitted, they are reviewed only for compliance with zoning requirements and then
routed through the Department of Public Works for review of sewer/water connections.

Planning staff in the Department of City Development were able to identify only two
cases where zoning relief involving UWM was considered by the Board of Zoning
Appeals. The first involved a 1999 height variance granted to UWM to build the fourth
tower at the Sandburg Hall Dormitory. The second was a 1987 height variance granted to
allow the erection of a fence for a parking lot. We are not aware of additional renovation
or remodeling projects where a review for zoning compliance has been undertaken by the
City or where relief was required.

Our opinion has not changed since November of 2005, however, it is narrowly limited to
the use of the Northwest Quadrant as it currently exists by UWM for university purposes
and remains that such uses are not subject to the City’s zoning code. Clearly, pursuant to
Section 13.48(13)(a), Stats., the new construction of facilities by UWM on the Northwest
Quadrant is subject to the City’s zoning code and should continue to be reviewed by the
City for compliance. As noted above, we express no opinion as to the application of the
City’s zoning code to remodeling, reconstruction or addition projects on the Northwest
Quadrant because sufficient facts to identify the nature of such projects are not available.

We reached this conclusion because we concur with the opinion of the Attorney General
that Section 13.48(13), Stats. should be strictly construed. New construction projects
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undertaken by UWM must be reviewed for zoning compliance. The change in use of
existing buildings or the initial use of newly-acquired buildings is not encompassed by
the language set forth in the statute.

Very truly yours,

RANT F. LANGLEY
City Attorney

T 2

THOMAS O. GARTNER
Assistant City Attorney

TOG/mll: 169968
Enclosure

c: Ronald D. Leonhardt, City Clerk
President Hines
Alderman Nik Kovac
Vanessa Koster, DCD
Robin van Harpen, Director and Senior University Legal Counsel
Office of Legal Affairs
University of Wisconsin — Milwaukee
P.O. Box 313
Milwaukee, WI 53201

1050-2010-2764
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AR

Dest Alderman D ' Aiato:

We havs wecaived

your Octobsr 18,2003 Memorandun transmitting 2 copy of the Cooperative
Agreement by dnd berwesn Columbia Hosplral, Bre, and Mariner Netghhorhood Association Lid
dated a5 of Joly 2, 1991, (the “Sgreement”). In that Memorandum, ws wsro asked fo provide a
tegal bpinion addressing the follawing thres questions:

1, What is the overriding enforcgment mevchenisn available o Columbis oy MINA with
rezard to  violation sf the restrictive covenmats contaings! in the agreement? Who
has wtimate jurisdiction in the case af a dispule? :

2. Considering that this doguinent is pags: of file numbers 901133 & 901134, axe Qe uses
defined in the agreemont a part of the actunl zoving for the sile? Thalis ta suy, does a
. chapge in use from health care faeility to educabional institution or dormitory require

a zonjng change?

3, IT the apresment s attached 1o the zoning file does e City of Milwaukee have the
right or obligatiot to snforce any violation of ths agreement as if it were a vialation
of fbe zouing codr? ’

Fuitially, the enforzernuat af the A
. the Agreement is resiristod 10 Solembia, MNA and their permitied assigis ander
In the event of a disputc bstwesn Columbia and MNA or any property ownst
deessed jn the Agreenicnt, we xuticipate thal the
We likewise anticipass thal

Agresment.

subject o oac of the restdetive covenants ud
pattjes to the dispute would initiae litigaton 1o wesolve thast issies.

the "ultmare jurisdiction” gver such a dispute woutd lig with the eotxls.

greement and the specifie restrictive coveaants addressed ia
the terros of the




Yl v Meb . 1545 Lsp PRUJELT TEHM A Y
itrzz/zoe3 | 15106 ST MRS MiL. 2 E\‘néfgjb‘m

.
-

Alderman Michael S. D”Arate
* November 3, 2005
Page?l

NU, 144
MU, B

‘The second question. rejates to the statug of the Agreement relative to the Cotmon Council files
which rezoned the Coluthbia Hogpilal campys and the impact of current zowing-ou future uses.

Alihongh the Agreexpent was referenced in the Common Council zoni

ng files, it does not

conslitute pat of the actual zoning for e Columbir Hospifal campus. Notwithstanding that

fact, any change in use from the specific uses addressed by the genera) and detailed planned

development zoatag for (e cammpes swould yequire Common Council zoning approvaj, with oue
excephon, A purchaser of the campia could continhe to operdte & health care facility consistent
with the existing zoning, bt 2 change to different private uses would require amendments to e
onrrent planned development zoping, For example; povately opetatad educational uses or
Gammitories can buly be undertaken with a chenge to the cyrsent zowing for ibe Columbia

es underiaken by tha State of Wisconsin, in the

Huspite] carppus. The ono excd tion yalates

event, fhat the Columbia Hospital campus were 10 ba purchased b3 the. State of Wiseonsin and
operated by {he Stale as part af the UBIVEraity Of Wiscansin- ihwaukee campus, city zomung

approvEls WoHld not bo required,
g DO ez

Anr @

Rinally, the City of P/ﬁiwaukcr hiag neither the night nor the chiigation 1o enforee in viotation of

the Agreement as if it were 2 violafion of the zoning code of otherwise. The Agreement itself -

cleasly restricts guforcement of its tegms fo the parties and permitisd assigns, Sighificansly, the
© Agreement 18 ajso spbjeet 0 termination in the event that the Cojumbia Hospital campus is sold

47 8 futurs date.

Tn fhe event that you have amy comments of questions with sespsst 10 sither the stutus of the

Columbia Hospital sampus or 1 City's ebiiity 10 regulste fture wses of that cam
contct Assistant City Attoragy Thomas O, Gartner.

Yery truly yowrs, 7
/
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a.

13.48 LEGISLATIVE BRANCH

4, Build-operate~lease ortransfer agreeﬁaents by the depart-
raent of transportation for transportation projects under s. 84.01
(30). i . .

5. Contracts for construction of any building, structure or
facility for the state fair park board involving a cost of not more

- than $250,000.

(11) Exceprions. Nothing in this section prohibits the use of
past policies and existing statutory authority to borrow funds for
the construction of buildings.

(12) PRIVATELY OWNED OR OPERATED FACILITIES, (a) Except as
provided in par. (b), no state board, agency, officer, depariment,
commission or'body corporate which has authority to permit a
privately owned or opérated facility to be constructed on state—~
owned tand may permit a facility that would be privately owned
or operated to be constructed on state~owned land without prior
approval of the bujlding commission. Cale

(b) This subsection does not apply to any of the following:-

1. A facility constiucted by or for corporations having con-
demnation authority uider s. 32.02 (3) to (10) and (13) for pur-
poses for which the- corporation would have condemnation
authority. e

2. ‘A facility constructed by or for the state fair park board,
if the cost of consfriicting the facility does not exceed the amount
specified in sub. (3. ' T

3. A facility constructed pursuant to a build-operate-lease
or transfer agreement under s. 84.01 (30). ’

4. A facility constructed by or for the Fox River Naviga-

tional System Authority. ' e
(13) APPLICATION OF LAWS, RULES, CODES, ORDINANCES AND
REGULATIONS. (2) Bxcept as provided in pac. {b) or (c), every
building, structure or facility that is constructed for the benefit
of or use of the state, any state agency, board, commission or
department, the University of Wisconsin Hospitals and Clinics
Authority, the Fox River Navigational System Authority, the
Wisconsin Quality Home Care Authority, or any local profes-
sional baseball park district created under subch. T of ch. 229
if the construction is undertaken by the department of adminis-
tration on behalf of the distrdct, shall be in compliance with.all
applicable state laws, rules, codes and regulations but the con-
struction is not subject to the ordinances or regulations of the
municipality-in which the construction takes place except zon-
ing, including without limitation because of enumeration ordi-
nances or regulations relating to materials used, permits, super-
vision of construction or installation, payment of permit fees, or
other restrictions. ] . - '
(b) Bvery building, structure or facility that is constructed at
state fair park shall be in compliance with all applicable state
laws, rules and codes but is rot subject to zoning or any other
ordinances or regulations of the municipality in which the park
is located. . . R
() No construction undertaken by the state for the purpose
of reriovation of the state capitol building is subject to any state
law, rule, code or reguiation, or any zoning ordinance or regula-
tion of the city of Madison, governing such construction.
(14) SALE OR IRASE OF LANDS. (a) In’this subsection,
“agency” has the micaning given for “state agency” in s. 20.001
(1), except that during the period beginning on October 27,2007,
and ending on June 30, 2009, and the period beginning on July
1, 2009, the term does not inclade the Board of Regents of the

University of Wisconsin System, ~~ ~ -

{arn) Subject to par. (d), the building commission shall have
the authority to sell or lease all or any part of & state-owned
building or structure or state-owned land, including farmland,
where siich authority is not otherwise provided to an agency by
}aw, and may transfer land under itsjurisdiction among agencies.

* (b) Subject to par. {d), the building commission shall sell or
lease on the basis of either public bids, with the building'commis-

09-10 Wis, Stals.

sion reserving the right to.reject any of all bids in the best:
of the state, or negotiated prices. Buildings, structures a
mentioned in this subsection shall be subject to general p
taxes levied by those taxing bodies within whose area th
used for commercial purposes, and shail be subject to
assessments for public improvements in the same manne
the same extent as privately owned buildings, structu:
land, subject to approval of the building commissior
required under s. 66.0703 (6). . - .

(c) If there is any outstanding public debt used to fina
acquisition of a building, structure or land or the comstru
a building or structure that is sold or leased under par.
building commission shall deposit a sufficient amount of
proceeds from the sale or lease of the building, structure
in the bord security and redemption fund under s, 13.09t
the principal and pay the interest on the debt, and any pi
due upon refunding any of that debt: Except as provid
51.06 (6), if there is no such debt.cutstanding, or, if the 1
ceeds exceed the amount required {o repay that principal ¢
that interest and premium, the building commission shall
the net proceeds or remaining net proceeds in the budge
lization fund. : NI . .

(d) 1. In this paragraph, “surplus land” means land vz
jurisdiction of the commission and allocated for use
agéncy, but unused and not needed for the agency’s ope
or included in the agency’s plan for construction or dt
ment. . : B :

-2, Biennially, begimming on Jantary 1, 1984, each
héving surplus iand shall submit to the building commiss
the joint committee on finance an inventory containing tt
tion, description and fair market value of each parcel of:
land. ’ T .
3. Except as provided in subd. 4., the commission shal
ally, beginning January 1, 1984, submit to the joint commr
finance an invesitory of surplus land containing the fol
information for each parcel;’ sl

“a. The location, description and fair market value.,

b, Whether the commission intends to seil of transfer,
of the parcel from one agency to another agency. ...

¢. I the commission intends to transfer use.of the
from one agency to another agency, whether transfer of |
cel is critical or desirable. - . Sl

4. If the commission proposes to sell or transfer a ps
surplus land having a fair market vatue of at least $20,0
commission shall notify the joint committee on finance i
ing of its proposed action. If the cochairpersons of the
tee do not notify the commission that the committee has
uled a meeting for the purpose of reviewing the proposed
transfer within 14 working days after the date of the c¢
sion’s notification, the parcel may be sold or.transferred
commission. I, within 14 working days after. the-datc
commission’s notification, the cochairpersons of the conr
notify the comrmission that the committec has scheduled;
ing for the purpose of reviewing the proposed sale o frans
parcel may be sold or transferred under this subdivisic
upon approval of the committee. This' subdivision de
apply to surplus land that is authorized to be sold unders:;

(¢) ‘If the state office building located at 3319 West £
Highway in Dane County is sold by.the state, the buildia
mission shall ensure that the transferee pays $476,228 fr
proceeds of the sale to the Wisconsin Public:Broad:
Foundation, if the foundation exists at the time of the tré

(15) ACQUISITION OF LBASEBOLD INTERESTS. ~Subject
requirements of s. 20.924 (1) @), the building Comunissio
bave the authority to acquire leasehold interests:in 1ai
buildings where such authority is not otherwise provide
agency by law. B

<3t Aty
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- INTRODUCTION

The State of Wisconsln Building Commisslon is charged with the résponsibility of overseeing the planning,
“improvement and major maintenance and renovatlon of state faciiities and the supervision of all matters relating
to the contracting of public debt.

In recognition of the éomplexi’ty of its responsibilities, the Buiiding Commission has adopied the concept of
maintaining a policy and procedures manual to improve its overall management of the building program and
debt financing. .

This manual contains the general practices and operating policies of the Building Commission and defineates
the duties it has delegated to the Commission Secretary. The manual is intended to serve as a general guide to
assist the various state agencies and officials involved with state buildlng program implementation.”it will be
updated as necessary to reflect new or modified policies adopted by the Commission. In excepfional cases
specific actions of the Commission may conflict with these general poiicies. in these cases, the more specific
actions recorded In the official minutes shall govern. -




ll. GENERAL POLICIES

G.

Local Zoning Cooperatlion

In the development of long-range plans, state agencies shall consider the need for compatibliity of
state development with local land use related zoning and land use plans unless specific exceptions are
granted by statute or by the affected municipality. However the construction is not subject to
ordinances or regulations of the municipality related to materials used, permits, supervision of
construction or installation, payment of permit fees or other restrictions, (For related statutory
reference, see 8. 13.48(13), Wis. Stats.) '

Proiect Delegation to Agencies

Whenever the Department of Administration delegates project work to a state agency, such agency
receiving the delegation shall be responsible for complying with state statutes and with Building
Commission policies and procedures, design standards and administrative guidelines established by
the Division of State Facilities. (For related statutory reference, see s. 16.855(1), Wis. Stats.)

L ocation of State Office Facilifies

1. Except where such selection is incompatible with agency program objectives, the process for
the construction, acquisition or rental of office space to meet the needs of state agencies shall
give first consideration to central city locations, Including areas recommended by local
officials.

2. Except where client access would be demanstrably restricted, consolidation and co-location
of state offices in a single facility or proximate facififies will be given first consideration.

3 The process for the acquisition and/or construction of state office facilities shall include
consideration of the impact of the site on improving the social, economic, environmental and
cultural conditions of the communities in urban aréas; on enhancing and supporting the
revitalization objectives, employment and economic base of cities; on the availability of
parking and mass transit; and on accessibility to the public.

4, Consideration of the advantages and disadvantages of state bwnership as opposed to
state leasing shall be done on a case-by-case basis.

5. The policies of agency consalidation and central city location will be most acfively
pursued in those cities where the state uses more than 20,000 square feet of office
space. In cities or jurisdictions where there Is less than 20,000 square feet of office
space, the policies will be considered during the process of review and approval of space
reguests and lease renewals.

8. The process of meeiing state office space needs shall also include consideration of:
. (a) Compatibility of the location with local and regional development and
environmental objectives.
(b} " Recommendations of local officials.
(c) Commitment of local government resources and services.
- {d) Availability of adequate public and client access through public fransportation
and parking. -




